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VOLUME II 


This is و‎ continuing part of Volame i, Book M and contains 
Fatawa-i-Kazee Khan 888 to 2057 relating to 54 
Law of Divorce and matters relating to Divorce. A set of 
appendices bearing on a very comprehensive jmristic -esearch on 
the subject has also been given at the end of the Faglish Section. 





Say 
CENTRAL LIBRARY 
UBLISHERS' 
4 ۱ 


An exact reproduction of the Tagore Law Lectures, this work is mostly 
based on Fatawa (deciiions) pronounced by the Qazis. The works of this 
na.vre are numercus ard are mostly called "Fatawa" or decisions, with the 
names of thcir authors or compilers attached, but most of these contain, 
beside the decisions, the rules of Law as well. Some of these Digests 
treat of “Fiqh” alone, others deal with "'Faraiz" also, some treat of the 
decisions of particular lawyers or those found in certain books while others 
treat of the principles which tend to illustrate the doctrines of several sects. 
A few of them however exclusively record the opinions of learned jurists. 


Of the Fatawas of the Hanafi School of thought, the best known are 
Khula-sat-ul-Fatawa by Imam Iftikharuddin Tahir Bin Ahmad Al-Bubbari 
who died in A. H. 542, the Zakhira-tul-Fatawa by Burhanuddin Bin Mazal 
Al-Bukbari, the Fatawa-i-Kazee Khan by Imam Fakharuddin Hasan Bin 
Mansur-Al-Uzjandi, commonly known as Kazee Khan who died in A. H. 592. 
The Fatawa-i-Alamgiri compiled during the rcign of Emperor Aurangzeb 
Alamgir is of special interest to Indo-Pakistan and being composed by a 
large number of the most learned lawyers of the ege under the orders of a 
great Emperor it is est. -med as a very high authority in this part of the world. 


The Fatawa-i-Kazce Khan is a compilation which is replete with cases of 
common occurrence, generally illustrated by proofs and reasoning on which 
they are founded. As such this work is of great practical utility to the 
members of the Bar and the Bench particularly during the present times when 
Islamicisation of Laws is under way and all laws in Pakistan have to be 
brought in conformity with the injuactions of the Holy Qur'an and the Sunnah. 


The arrangement of the work with regard to the subjects and their 
sources is as follows:— 


VOLUME 1 
BOOK I, PART I 

The Verses of the Holy Qur'an relating to the subjects of marriage, dower, 
divorce, legitimacy and guardianship of minors (according to Soonnees) which 
number 500, have been rerdered in English and given in Chapter I.. The. 


summary of these five hundred text of the Holy Qur'an. has been given in 
Chapter Il which further elucidates the subject. 





PUBLISHERS NOTB 


BOOK ہا‎ PART 1 

The Traditions of the Holy Prophet relating to the subjecis of marriage, 
dower, divorce, legitimacy and guardianship of minors (according to Soonnees) 
taken from Mishkat-ul-Masabeeh, a work of recognised authority, and translated 
into English by A. N. Matthews have been incorporated in this part. 


BOOK H, PART H 

This part is divided into two volnmes. Valume ] deals with the Fatwas of 
Karee Khan on the subject of marriage and matters incidental to and flowing 
from marriage. 


VOLUME Il 


BOOK 11, PART 11 (Contd.) 

This volume contains the Fatwas of Kazee Khan relating to divorce aad 
incidental matters as also contains و‎ set of appendices bearing on a very com- 
prebensive juristic research of the sabject. 


It is to be noted that the Fatwas of Kazee Khan start from Book I, 
Part II of Vol. I with lecture No. 610 as is apparent from Fatwa No, 1 
bracketed against this lecture. 


The number of paras given in bold type relate to the lectures and the 
numbers printed in small types and given in brackets relate to the Arabic 
text as given in the book at the end of each volume. 

It may be confidently said that there is no other work in the ficld which 
deals with the subject so exhaustively, comprehensively, and authoritatively 
as the present one. 


Ist November, 1977. 
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Effect of an insane man divorcing his wife  ... " owe 
Effect of divorce pronounced by an idiot eos 
Distinction between a lunatic and an idiot 
Effect of the expression, “ Verily did I divorce my wife’ — id 
after the divorce was once pronounced by the husband while suffer. 
ing from & malady called Bisram ees es 
Meaning of the expression, Thou art سد ضباق‎ drei thing جو‎ 
twice every two days" awe “es 
Meaning of the expreasion, “I بسا‎ leid سا‎ hha dé hal olf وو و‎ 
Meaaing of the expression, “ Divorced np to one year” is 
Effect of the expression, “A thousand divorces have I put ات‎ 
skirt” when expressed in Persian. Intention here is esseucial ہم‎ 
Result of the expresgion, — “ Put down three divorces in this place ” ب‎ 
used by the wife la à quarrel with her husband who is a weaver ... 
The effect of the expressions, “The women of the universe or the 
women of the world are diroresd." “The women of Bagdad are 
divorced,” 


vil 
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1838. 
18320. 
3940. 


1941. 
1942. 


1943. 


1044. 
1845. 


1949. 
1947. 


1948. 
1949. 
1950. 
1951. 
1952. 


1853. 


1954. 
1955. 
1956. 
1957 


1958. 
1959. 


1960. 
1961. 
1962. 
1883. 
1964. 
19865. 
19688. 
1987. 
1988. 
19608. 


1970. 
1971. 
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“Divorced according to the saying of the lawyers" or “according 
to the saying of the Kazees ” سم‎ sos 
When a man forgets how many times he — hia wife ove 


Q. “Ia this thy wife with three divorces. A. “ Yes” 

A msa saxa to his wife, “Say thou, I am divorced” and the wife 
does not say it 

" Thon from me art three " ۹ * = 

on his wrife's demand te — pointe — finger 


A man, 
towards her ‘ ons 
A man taking hold of & wrong person and thinking that abe is his 
wife Oomrs, says, '*Oomr» thou art divorced ” edu T 
" What has divorce done and what not” on 
The wife says, “ Divorce me.” The husband replies, “ kon art not 
wife to me” ian T ee 
“Thon art single” 55 


When s man in pronouncing — is — کید‎ — Bye, 

“this is the second ” or “ this is the third” 
Effect of omitting to articulate a portion of the word “ Talak e 59 
When a man says simply ^ Ta" ... 
" For ever" and “ given " 


owe 


“ Divorced from head to foot ۳ — s> 

A man, intending to say *^ his wife “Thon art — thrice,” 
says, '' Thou arb divorced vas es ü - 
or *' T have made 


“T have given to thee the act of divorcing thyselt. 1 
ع‎ gift to thee of thy divorce”  ... - 
"I have made a gift" 


eee eee ۰ ۰ ۰ ve 
: 


‘“ Option of three days” "va T ave - 
" I have named thee divorced"  ... 2 ràe 
“Divorced according to the nnmber of the tars” — کو مس‎ to 

the number of dust particles, £0.’’ exe 557 ése 
“ Divorced once, like three " — e» — cas 
Divorced “like the EAN " or “like the — or “like the 

rivers"  ... icis ess eon " 
“ One and twenty," '' one — ten” — 92 a 
» Take two" eee ase eas ave 


» If thou be my wife, then thon art divorced thrice” 
“ Thon art divorced every time that I drink " 
“Thon art divorced by every unit of the divorce” ee 
A son-in-law says, “I have given one divorce to thy daughter" 
A man says to his wife, ‘‘ To thee, one," or “To thee, three," ... 
Sirs ge gma nae و‎ 
“This wife, who is mine, is with three" — 
"I have withheld my hand from thee;" when after iti is snid, it is 
repeated at the request of the wife so that witnesses might hear, 


and agnin repeated in reply to the inquiry of a stranger e 
‘Do thou remain with vae — SE sus * ose 
Divorced so mnnv. ro wany " hes m ane 
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1072. 
1078. 
1974. 

1975. 
1976. 
1977. 
1978. 
1979. 
1980. 
1981. 
1982. 


1985. 


1984. 


1985. 
1988. 
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Spitting with intention to cause dis ce di ase ses 
When a man says that he divorced hı "irat wife when he bad none ... 
The wife says, “ Divorce me thrice; " ı- - hasband says, '' This time, 
a thonsand dirorces '' d» = — dad 
" Do not go out of the house, — my or or: because I have made 
a row regarding divorce; and the wife leaves the house withont 


permission " * eve 
Force of the word ° — or dom 
An instance of divorce ... -— - is "m 
“A woman is divorced.” “I have divorced a nan thrice,” “ Oomra 
is divorced ۰ * aa Jus 


“If thou my wife, three — — the word ~ uit’ 
A man, erroneously thiukiog that a veiled stranger is his wfe, 
says, ' If I have a wife except the one present, then she is dirr -4d 


thrice” ہے‎ ste T sie 
A man, wrongly thinking that his wite was not at Tirmis says, "1 دہ‎ 
haa s wife at Tirmis, then she is dirorced '' 79 


(1083.) When the expression ‘with three — ۳ uad — and 


(1083.) 


(1084.) 


(1085 ) 
(1088.) 


(1087.) 
(1088.) 
(1089.) 


(1090.) 
(1091.) 


(1091.) 
(1003.) 
(1094.) 


(1095.) 
(1098. ) 
(1097.) 
(1098.) 
2 


after a panse after something was said in connection with divorce... 

When ه‎ man says to his debtor, “Thy wife is divorced if thou does 
not pay this day," the debtor first wrongly pronounces the word 
sayim for naam, and then correctly says it ... 

One man says to another, “Thy wife is divorced if ہے‎ hast heats 
this thing." The latter says, “ with a thousand divorces ” 

One asks, “ Hast thou & divorced one." The other says: No. 

A man repeating another's declaration but arriving at the word, 


“divorce,” thinks of his own wife 12 saa 
A man says to his wife, ‘Thou art divorced,” and adds, after 
a panse: “thrice” ... owe “a ase 
A man, on being asked, مہہ‎ duis ہی جا‎ his wife after he 
made a declaration of divorce, says, “Thrice” eve ase 


A man says io his wife, “ Thon art divorced once.” The latter says, 
“A thousand times" The husband then adds: “' A thousand" ... 
“ Thon art divorced such as cannot be caused on thee” ... c 
“Thou art divorced a£ Mooca.” Conditions of divorce that sre ralid 
distinguished from those that are void, “ Divoreed in the night and 
the day." “ Divorced to-morrow this day." Declaration of divorce 


in which two successive periods of time are mentioned des 
“Thoa art divorced this day and whoa to-morrow comes * one 
“ Thou art divorced to-morrow,” “in the sunrise," 40. cem 
A man giring divorce to a slave-wife in certain circumstances. 

Milk-i-Niíkah 59 ون‎ a" s 9 
A flare divorcing his free wife subject to a condition ... ose 
"I am divorced from thes” die + وتو‎ ons ewe 
A divorce hy an spostate is ineffectual ede ees ove 
A divorce given by a haabk d to his wife an apostate... «se 
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Section II. 


ON D:fORCE BY INDIRECT EXPRESSIONS (OR KINAYAAT) AND IMPLICATIONS (OR Moprooxart.) 


1999. 
2000. 
2001. 
2002. 
2008. 
2004. 
2005. 
2006. 
2007. 
2008. 
2009. 
2010. 
2011. 
2013. 
2018. 
2014. 
2015. 


2016. 
2017. 


3018. 


2019. 


(1099.) 
(1100.) 
(1101.) 
(1102.) 


(1108.) 
(1104.) 
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(1106.) 
(110g.) 
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(1100.) 

(1110.) 
(1111.) 
(1112.) 
(1113.) 
(1114.) 


(1116.) 
(1116.) 
(1117.) 
(1118.) 
(1119.) 
(1120.) 


(1121.) 


(1122.) 


1123.) 
(1134. 


(1125.) 


) When a man says in reply to bis father-in-law, 


Kinayaat or indirect expressions defined. Three classes. Rules for 
deducing legal inferencea as to divoic» from indirect erpressions 
The first class in which the indirect expressions are used while the 

will is aninflaenced by anger or dispute 
The second class in which tho indirect expressions سح‎ while 


divoroe is discussed ۰ I 
The third class in which id n expressions are nsed in anger or 2 
way of threat ve ese eee ees ose 


Legal effect of the first class 2 

Legal effect of the second class. Divorce یت‎ by ilio use of eight 
indirect expressions, if they are used while the topo of divoroe is 
discussed ... ese aoe ۳ 

Divorce takes effect when three out of these eight are used in anger, 
even when intention is not expressed. Effect of the ether fire. In 
respect of these, difference of opinion ese - ese 

fo these five, Abu Yusoof added four others ... 

Besides these eight indirect expressions in twelve other indirect er- 
pressions, intention essential... eae 

"I have made a gift of thee to thy father,” | " to thy mother," “ * 
husbands," divorce shall be caused, but “to thy maternal uncle," to 
thy orother,” &o., divorce shall not be caused 


"^ ose 


“ Go away from this place ” v. — 2 -— 
“I have separated thee," ۰. ove ava 3 ove 
“There is no marriage between me and thes " vu es: 
“Thon are not my husband,” 220. ... ae es sea 
“Thon art nothing to me” — ove 
“There does not remain between me and thee avy act” “I am 
released from thy marriage"  .. 

“I have no necessity for thee, " &c. de ove eas 
“Do thon get at a distance from me” ur eee - 
‘“ Go thou and sell this cloth ۳ — ee 

“ Four ways are open tc thee " een — 
“ Thou art three times just now "' . à dus 


When under circumstances, a husband says, '' “Thon asi at — 
to take a husband or lover" ove 

Wh . a busband erroneonsly thinking that his marriage ig ‘ fasid, 2 
says, “I have abandoned this marriage which is between me and 
my wife” as eee eas 

Whore the husband says to the wife, “I am relenaed from thy divorce" 

The husband says in reply, “I have returned to thee” 

“T have returned 


her to thee d eee 
Whenu a mau says to his ils: t Thoa art abnudoned" ... . — 
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When the answer given by the husband in response to the wife’s 
demand for divorce is ambiguous: “If thou desiretha thousand 
times"  ... ۳ - — 

I am disgusted with woman and with property 

Nature of the divorce caused by indirect expressions... -- 

Where indirect expressions are used and three divorces intended. 
Ruddool Moohtar on Tukdeer and Mookuddur or implied divorce... 

Intention to give two divorees by indirect expression 


r.. eee 


“ I have withheld my hand from thee” — ina = 
“I have untied thy leg" es ase ave 
“ With one divorce, I ۵ withheld my — — thee” «sa 
“I have withheld my claws from thes” - ons s.. 

'“ Thee have I abandoned" — * eas 


“I have withheld my hand from thee, by one diras 
" I have abandoned ” "ec ids 

A man says to ٭‎ alare wife, ‘Thou art separated " Y — 
Observe thy Iddut” repeated thrice: 
When the husband repeating that expression, assigns to it a specific 

meaning different from its natural meanirg... 

“ Thou art divorced, therefore observe thy 6 " 
“Thon art divorced in the first part of this day and at the end of 


it.” “The end of this day and the first part of it," “To-morrow 
and to- day, 7 ko. see sS sre see see 
"Thou art divorced like s ت‎ 2 PES ase 


“Thou art divo -d once, like a thousand,” ۰ 2 
Thon art divorced the dimensions of whioh fills the whole of the 


house eco 5 — - oes 5 
“ Thon art divorced like the mountain. " ons 5 ee. 
“ Thou art thus divorced," pointing to one or more — as the 
case may be -— - oes s 


*۰ Thou art divorced like this, وس‎ to three divorces 





Szcrion IIT. 

ON THE DIVORCE OF THOSE WHO HAVE NO UNDERSTANDING. 
Divorce given ander compulsion or in drankenness 
Divorce giron by & man intozicated against his will 
A case of divorce given under the effect of drinking Nwbeez 
Divorce given under the effect of drinking wine made of rice or 
wheat, &c. 
Divorce given in jest ... — d 
Divorce given by & person who haa lost his senses through taking 
hemp, &c.... 


s.. eee r... eee eee 


s.. . ete s.. ~~ 





Section IV. 
Ow DIVORCE BY WRITING. 
Manifest and non-manifest nou-customary writing 
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2067. 
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Legal effects vary according as the different kind of writing is resort- 
ed to for giving divorce cos 
The time at which divorce en ES when it is given by — 
writing, either sbsolutely or subject to a condition ees 
“ When thou receirest thie writing of mine, then thon art — 
When this or other matters written along with it are struck ont ... 
When what is written at the head = the above sentence is atruck out 
Meaning of “ This writing of mine’ oes ese 
When the husband writes about divorce in the middle ot the writing 
and strikoe out the clause regarding divorce 
When the husband writes about divorce at the end — strikes ont 
what vrecedes thé divorce clause 5 — 
“Every wife of mine excepting theo and 7 so and so is 
^1." “Soand so” is erased or struck out, —ita legal effect .. 
own after that thou art divorced thrice if it pleaseth God” zi 
The husband writes to his wife, “When thou rooeivest this my 
writing, then thou art divorced." The writing reaches her father 
who receives and tears it. x - eae 
A.man under compulsion divorces bis wife in — 3 
Effect of Divorce by » umb man by means of signs. — 
opinion of the different sohools =e 5 


divor: 


“ Be 


CHAPTER 1I. 
ON CONDITIONS IN ۰ 
Secrion I. 
Om CONDITIONS IN GENERAL RELATING TO DIVORCE. 


Condition or Taleck defined. Effect of the husband's statement: “ If 
thou art my wife, then one divorce and three divorces, &c.;"" when 
the husband afterwards says that he did not intend divorce 

Effect of the stntement, ''If thoa goest to the house of thy mother, 
then divorce on thes,” when afterwards the wife goes up to her 
mothor’s house snd does not enter e 

Consequences of the following :—(1) ths statement of the husband 
that the wife should be divorced if she did an unlawfal act with 
any one, followed by a complete divorce. (2) the statement tv the 
wife that every woman he married should bs divorced followed by 
a complete divorce. Difference of opinion ... ese - 

Effect of a statement with a negative condition, vis.: “My wife is 
from me with ases ےب‎ if ras d$ ncn ono کہ‎ e ud s NE 

A man ssys, “If I tako a wife, سے‎ so and so, then I have 
given a thonsand divorces " or * every wife that I may have exoept 
thee, is divorced," and then married again-—their effect eee 

Effect of the statement, '' A thousand divorces if thou do such and 
gach an sct” when that act ia done = 
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“If I ever cultivate in this village, then my wifeshall be divorced. 


Meaning of the term ‘cultivate.’ In what circumstances the divorce 


takes effect 


oes s.. 


Efect of the statement, “ Thou e Î that I have done vee 


act" Difference of opinion as to its effecting au instantaneous or 
conditional divorce  ... — 
Construction of the statement, “ Thoa art divorced, "- shalt * 
enter the houso” ese 
“Thou art divorced thoa haa tii the house” - 
"Thou art divoroed if thou shalt enter the house, 1 shall ventis 
divorce thee” see 
“ Enter the house and shot art divorced,” and the wife enters the 
house ae — eae sos daa 
Force of the words, “hurgah” or at the time; “agur” or if ee 
" As often aa I shall sit near thee, my wife shall be divorced,” and he 
sits near her for a time TP 
“ Whenever I shall strike thee, "-- shalt be ےون‎ He then 
atrikes her 9 ۹ 
“As often as I divorce thee, ion shalt be divorced." He then 
divorces her once oon ios 
“When I shall divorce thee, then — shalt be — and when 
I shall not divorce thee, then thou shalt not be divorced ;” and he 
does not divorce her until he dies ite 
" When I shall not divorce thee, ton thou shalt be divorced,” and 
then says, 'and when I shall divorce thee, then thou shalt no* be 
divorced," and he does not divorce her until he dies eee 
“ If I do not divorce thee chia day thrice, then thon art divorced.” 
He then desires that his wife should not be divorced. The 
expedicnt to be resorted to by him ees 
After some conversation the wife asks for divorce, and the husbend 
says, “ You are divorced if you please." The wife then says, "I do 
not desireit"' ante eé — 
A man says to his wife, “If I talk about your divorce, then my slave 
ahall be free," and he then says, “ If you desire, then you are divorc- 
ed," and bo then says, “I do not desire” - 
" If I take an oath regarding your divorce, then you shall be divore- 
ed." and he then says: “If you enter the house, you shall be 
divorced if it pleaseth God “the Most High” ممه‎ — 
“If I take an oath regarding your divorce, then you shall be 
divorced," he then says, “ You are divorced if it pleaseth God the 
Most High” seo via 
“IfI do not ناسک سی ومسي‎ then my wife ia divorced or 
my slave is free,” and the promiser then says, "^ My necessity from 
you is that you should divorce your wife thrice” te 
A man, promising not to do what he is asked not to do, would do a 
certain definite act though prohibited to do it 


eee 
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The husband makes '' Ela" with his wife EA he sits 
Aun impotent husband says, ‘‘I will not divorce my wife: if 1 
divorce her, she sl;all be divorced." The Kazee then separates the 
husband and wife vij و‎ m 
“If I withhold the bands of this woman» as en a8 this gon is alive, 
Ho then mnkea Khool« with her E 
A man swears that he won't divorce his wife, and the husband permita 
Khoola. j i: 
A man swearing that he will pot divorce hia wife wishes to divorce 


then my slave is free." 


He commits breach of oath: 


her. Expedient to be resorted to for not committing breach of the 
oath wu 5 ae * m i 
“Yon are divorced, if you enter this house, and if you enter this 
other house” * = TL ade 


“Thon art divorced once, if thou enter the house” T 
“Thon art divorced once, if thou shalt desire twice,” and the wife 

desires twice ۹ ۹ I 
"Thou art divorced if thou enter ۳ 5 du art divorced”... 
“Thon art divorced if, thou shalt enter the house thrice” see 
“ Thon art divorced, if thon enter the house ten times” 
“Thou art divorced, if thou enter the house; ‘hon art divorced, thou 


art divorced ”’ — I — 
A man says: ' My wifeis — thrice if 7 enter the honse to-day’ 
“If thon shalt not inform me, then thou art divorced thrice” one 


“Thon art divorced if I speak to thee for a year, go away thou, " Ob, 
enemy of God ets we aes 

Effect of calling a wife'a son “ Oh, in son of a whore" ev & man 
says to her, “If I call thee ‘Oh, thon whore ' then thou art divorced” 

Inheritance devolves on a deceased womaa’s first husband, although 
he may have divorced her without having sexual intercourse, and 
she may have married another husband within three days from the 
day on which the divorce was pronounced by the first husband ۰ 


Effect of the two expreasíbns addressed to the wife, a girl of 14 
“ When thon art with menses | 


years or to s slave, n lad of 14 years. 
thon art divorced— '' When thon shalt have emission then thou 
art free 


Intention essential where the wife says, “ د‎ me," “Divorce - 


me," “ Divorce me," and the husband says, “I have divorced thee,” 
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but when these expressions are joined with word and the 3 Reads 


three divorces shall take effect .., T was t 





The same result follows where the wife says, authorise me, authorise . T 1 


me, authorise me,and where she joins them with an and 





Devise of the husband where he says, “If I shall have — — — 





Effect of expression, ‘‘ Thon art divorced although thoa ا‎ ent * E 


the house;" and other forms of expressions d Y 
Effect. — — " Thou art divorced if " without further ad ۱ 
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tion or "Thou art divorced thrice or noi" or “And bot (if Zyd 
“If it be" or“ If it be not ( that 0 


enters) ne rei : 4 sce jót 


enters the honse"'') or 


A man in consequence of stammering delays in uttering a con- 
ditional divorce ا‎ M 


A man states a portion of the conditional clause and does not com- 


plete it... wee eee 
Meaning of “ Thon art وباق‎ * ever, except to-day” x 
Meaning of " Every wife of mine is divorced except this, " the hus- 
band having no other wife ose -— ‘se oes 
Effect of ۶۶ Divorce me thrice” and “ Thon art divorced ” na 
Effect of “ Divorce me, " aod “ Verily have I divorced thee” 
Effect of “ Divorce thee thrice” and ۶۶ Verily have I done so” sae 


A woman states that I am the wife, and the man says, “ This woman 


ia not my wife, bat if she be my wife, then my wife, Zynub, shall 


be divorced " av vee aon ose 
The defendant in a snit swears on Lis wife’ s divorce that nothing 
is due to him from the plaintiff, and the Kazee decrees in favour of 
the plaintiff 9 ees 
A man says his wife is divorced if he has done auch and such, and 
commits a breach of his oath, bat he can't remember whether he 
intended siagle or triple divorce ia «se “se 
A mam says to his wife, “If thou enter the house then thon art 
divorced, and then says to his other wife, “ And thou art divorced” 
“ Thon art dirorced and thou” 


s.” » — fae eee 


“ Thou art divorced and you both” — ese 

“ Thou art divorced, not but thou” is * aie 
“ When 1 shall divorce thee, then the other two are divorced ” ra 
" Oomrs is divorced at present, or Zynub is divorced when I shall 


enter the house" 
Thoo art divorced or I am not a man” * ove 
A man addressing his wife, Oomra says, «1t thou shait enter the 
house, Oh, Oomra, then thou art divorced, and Oh, Zynub '' 


ser of re‏ 6ه 


"If thon shalt enter the house, if thoa shalt enter the house, then — 


thon artdivorced” ہس‎ — 

A man says, If I shall say to thee, “Thoa ae divorced then thoa 
art divorced," and he then says, “ Vorily hare I divorced thee” 

“Tf I shall marry a woman, then she is divorced,” &c. ... vos 

A man repeata, “Thou art divorced” thrice, adding 9 MM, 
Zyd ;” and Zyd says, “I desire ona divorce” 

"My wife did not steal, if she did steal, she is تہ‎ Husband 
saya this, st the Se Pun NONO afterwards admits her 
guilt “on 
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A man swears to divorce bia wife, were she to steal bis dirhema — — 


gear 


“=e .- "-- ove وہ‎ 
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INDEX, 


“If I do not have intercourse with my wife a thousand times then 
she is divorced ۳ — Js 1 

A man swears that he will have intercourse with his vifo this night 
like the pearl se 

Effect of a man’s oath, if bis wiles gives flour چوس‎ to kia to any- 
body, she is divorced ۳۹ 

“If my wife shali wash my clothes then she is ون‎ " 

“If leat out of tho property of my son-in-law, then my wifo is 
divorced ” 1 * 

"If I read the Koran, my wife is divorceu ^ * SÉ 

A man swears that his son shall not be in the house ۳۹ 

A man swears that ho shall never enter his wife's house; and the 
wife sella it €: ove 

A man calle his wife to his bed ... - 

“If the animal is not mine, my wife is divorced ۶ ۳ 

A man swears that he will not take intoxicating drink, and is after- 
wards seen in an intoxicated state, what conduct should tbe wife 
pursue ... 

“If what thon shalt do shall be to my — or — ie thou art 
so and so, f.e., divorced " "er 

“Tf thou has taken any out of these dirhems, — "ien art $ divorced " 

“If thou shalt remain my wife to-morrow, then thou art divorced” 
On the second day, tbe wife says, “‘I shall not remain thy wife” 

'! If thon shalt remain my wife, then thou art divorced thrice” - 

“If thou art my wife, then thou art divorced thrice” * 

“If thou art my wife besides to-morrow, then thon art divorced thrice" 

* If thon shalt quarrel with thy son-in-law, for good or for evil, then 
thou art so and so" ... ane 

“Tf I shall remain in this house this night, — my wife is so sod 
so" and the husband attempting to go, cannot possibly go on 
account of fever 

“Tf thou hadst been my wife,” or “If thou art my wife, then fon 
art dirorced thrice,” and the effect of muhallil after the divorce  ... 

t Dost thou love her, more than thou lovest me, then thou art divorced” 
and the wifo says, “‘ she loves her more than she loves him ” ze 

"If thou shalt go out without my order, then thou art divorced" 

The husband says, 'Go thou and be my Vakeel and do whatever thou 
likest.” The wife replies, “If I am thy Vakeel, I have withheld 
my hand from thee by three divorces.” The husbaád then says, “I 
did not intend that thou shouldst be my Vakeeí in this matter” 

“ My wife is divorced when I shall not go out towards Koofa'' and the 
husband tarries for some reason or othor 

<“ tf thou remainest hungry in my house, then thou ert divorced” .., 

“Tf thou sbalt stay there more than three days, then thou art 
divorced.” The wife comes back on the third day aud again goes 
away 


eee ee ore t.. 


Poge. 


131 


ab. 


the 


2168. 


2169. 


2170. 


2171. 
2172. 


2173. 
2174. 
2175. 
2176. 


2177. 


2178. 
21792. 


2180. 


2181. 


2182. 
2183. 
2184. 


2185. 


2186. 


2187. 


2188. 


2189. 


2190. 
2191. 


2192. 


2193. 


2194. 


2195. 
2196. 


(1268.) 
(1269.) 
(1270.) 


(1271.) 
(1272.) 


(1273.) 
(127 1.) 
(1275.) 
(1276.) 


(1277.) 


(1278.) 
(1279.) 


(1280.) 


(1281.) 


(1282.) 
(1283.) 
(1284. ) 
( 1285.) 
(1286.) 


( 1287.) 
(1288.) 
(1289. ) 
( 1290.) 
(1291.) 
(1292.) 
(1293.) 
(1294) 


(1295.) 
(1296.) 





NT OF M 
CENTRAL LIBRARY 


INDEX. 


“I? thy thread I shall use, 
divorced ” = A — was 
“If I derive benefit from this wheat, &c.," and the husband appro- 


or comes to my use, then thou art 


priates the sale proceeds of the wheat "m wat 
‘If thy thread shall be on my body, then, &c.," and ho — his band 
on her thread des * ex — ies 


and the wife gives 

the dirhems to a womnn and takes them back from her -— 
“1f I sleep with thee, then, &c." ... vau vee 5 
“If so and so does not come to my house this evening, then, &o." ... 
“If this cloth I put on, then. &c." ees 
“Verily dost thon ateal so many of my — if after this, thou 

shalt take of my silver, then, &c.” - 


“ff I shall give wine to any person, then, &c." 


"If thou shalt take ont of my dirhems, then, &c.," 


“If thou shalt stay away for more than three days, TT 7 x 
“If thy conduct continues to be such as it has been, then, &c." sus 
“If thy thread or whatever is done by thee shall enure to my benefit 
and loss, then, &c," and the wife and the children wear the cloth 
made of the thread ... — ees T 
“If the leaves of thy mulberry tree shall come to my penis and tine, 
then, &c.,” and the wife feeds the husband’s caterpillars with the 
leaves ese 
* 1f this — comes to my benefit inia loss, then, &c.," and the a 
ia giren to another for correction of mistakes ose 
“If thou shalt go out of this house; then, &c.”’ ۱ 
“If thou shalt enter my brother's house, then, &c." 
“If thon shalt go to such and such a village, then, &c." .. 
“If I do nct satisfy thee by intercoarse, then, ۲ — 
“If thoa hadst anloosened the strings of thy trousers in an unlawful 
way, from the time that thon hast been my wife, then, &c." ess 
“If, I do not tell thy brother, all the vices in the world, on thy behalf, 
íe., in thee, then, &c.”’ dee — 
AR 1 shall bathe on account of having done what ”مق حا سے‎ 
“Tf I shall introduce so and so in my house, then, 26.” ... — 
“If thon shalt speak to such and auch a woman, then thou, &c."  ... 
"If I shall drink thy cow's milk or take any cbeese made therewith, 
then, &c." and the cow is sold and then milk is used ... — 
"My wife is divorced if 1 have spoken so in intoxication, and I am 
not intoxicated " v ees 
“If thon shalt carry out my order and help me, then all well; other- 
wise then, &o." 2 e. 
“Tf I take the dirhem (when 5 xus nib io aig iA مہ‎ Mc, 
&c.," and the husband takes it in a state of intoxication 


oe "- eee 


sae 


“1f thou shalt spin for any other, or any other spins for thee, then, &o." 


A man imposes a condition in intoxication and can't. remember it 
when sis sober again 
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“If I put ms headon the ground, divorce to thee," afterwards added, 


"except of mv own inclination " and the husband can’t remember 
wliat was said : ۱ : Ne 
"When I aball enter Sham, and when I do not separate from thee, 
then thon art divorced”’ * 
“If thou shalt not return to me that very dirhem, then, 3 z 
“If thoa shalt wash my clothes then thon art divorced," the woman 


washes the sleeves or the skirts ... 


A man divorcing his wife completely, says, * If I take her back, 


. then she is divorced thrice ” : — 2 è 

"If thou shalt wash thyself on account of impority so long as thou 
art my wife, then thou art divorced thrice” ins 

' If vou do not prove ber adultery to-day, then she is divorced thrice” 

۶ If thou shalt do so up to 50 years, thou shalt become divorced ” 

“ If thou shalt — the night unless in my hijr (bosom) then thon art 
divorced thr:ce’ 7 ٠ 

“If I do not pass the night with — with this thy skirt. then, ko” 

“ [f I do not have intercourse with thee with this hair-band, then, &c." 

Jima Mis ls — s.. — 

A man swears that he will not untie the strings of his trousers tá: 
a lawful or unlawfu! purpose in the journey. lutention here is essen- 
tial awe 

Intention in a particular case described ۹ T: -— 


۰ ۰ ۰ ee ۰ 


An instance where & person commita a breach of his oath 

“If I shall wash myself on account of thee, in consequence of 
impurity, then, &c." ... — ese a 

“1f I wash myself on account of thee for a month, then, ko.” 

Where a wife swenrs that ‘‘She shall not wash her head on account 


of impurity arising from her husband " — ass was 
“If I shall not have sexual intercourse with thee on the bead of this 
spear, then, &c.” 1 = TA wat 


“Ff 1 do not have sexual intercourse with thee during the day in the 
midst of the market. then, &c." ... 
“1f thou hast done an unlawful act, three — es to thee. " and the 
wife had kissed a man who was not unlawful to her, &c. "n 
“If thou shalt do an unlawlal act with anybody, then thou art 
divorced '' ke — 
Where a woman swenrs, ‘‘I have not done می‎ 
“Jf thou shalt commit unlawfolness, then thon art divorced thrice,” 
and the wife becomes an infidel 
Where a man swears that, “ He shall not look at what is unlawful” 
aud does something that is unlawful — 
Another instance where a man commits a breach of his oath 
' [+ I do unlawfulness, then my wife is divorced " 
“If E have misbehaved with him, then, &c.”’ 
A mon eweurs that he will not kiss so and so ,.. 


see ع‎ “er 
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‘If that pupil saw me whiapering to mm, then my wife is divorced " 
Meaning of the sentence, “ He did not catch so and so with his wife” 
“If in thia thy oath there is some hidden meaning then I am di- 

vorced ;" and the husband says, '' Yea" 
“if I have done such and suci an act with that woman (pointing 


not tae one with whom he is accused), then 


to the other woman, 
my wife, &c." «dd * “as 1 — 
The kasband says, ‘If thon abnae me, thou art divcrced thrice : " 
aud the wife addressing their chiid saya, '" Oh, you born of adul. 


tery " dá * M -— sib 
'" If thon enter the houso of ao and so, and so and so enter thy house, 
then, &o." . ai — sivi 
* 3 thou — not — it, then, bo.” 7 n «ad 
‘If 1 sleep on thy cloth, then, ”مگ‎ eee “ve 


“If I make a meal of what ia in the pot — by thee, then, &c.,’ 

and the wife warma the pot » s. eas 
“Lf I eat of what is in the pot cooked by EN — &o.” 
A man swears that he will not take his breakfast unless the wife 


prepares it with one kafeez (a measure) of salt, therein” — 
“If I bring eatables to thee for one month, then, &c."  ... vos 
“If thou do not come to me with such and such a thing «o-morrow, 
then, &o.," and tne wife sends the Lusband thoee things throagh a 
bearer” ... one ese ^ 
' If thon takest تا‎ out of my property, then, £c" — 
* [f thon tuke my barley t5 send the same to the grain-sellerythen, &o.” 
"If thou steal anything out of my property, then thy mother is 
and the aon steals a brick from his father’s honse ... 
“If ] give thee a dirhem in order that thon mayest pu-chase any- 
thing therewith, then, &c.” das 
“ If thou shalt send anything from this honse to that Bonus: then, &c." 
“If thy mother eats of anything out of my property, then, &c." ose 
“ If thon shalt gire out of my wheat to any one, then, &c.” was 
“If thoa shalt take dirhems out of my honse, then, &£c." The wife 
then opens the purse and the daughter takes ont money D 
The wife buys meat from a butcher with her husband's money and 
the husband says, “If thon shalt not return me that very dirher 
this day, then, &c.," and the day expires ... ese 
“If thou shalt not return me my dinar, then, &c.," and the dinar is 
with the husband 229 y a 
A Inbourer swears tbat he will not steal, and ا‎ E takes away 
fruit to eat ods 
A man accused of theft takes oath that he did not steal or see it 
“ IF í have such a piece of cloth, then my wife, &c.” 
“My property is gone, if it is not gone, then, &c.” 


divorced," 
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Is it allowable to a aw hie مو‎ e iu م‎ ۹ 
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Page. 
A man under compulsion exercised by robbers swears thal his wife 

will be divorced thrice i7 case he has any dirhems other than those 

that have been seized by them ... - — MAN 
A man swears to robbers that his wife will be TETE in case 7 

gives information to any one regarding them, and he tells a passing 

Caravan that there are wolves in the highway, and the travellers 

thersupon retrace their stops 164 
Device to get rid of a certain ath se son +, 
The effect of saying after dawn, “If I do not ۹ sexnal —— 

with thee to-night then thou are divorced ” * - 165 
“If thou sbalt rest thy side this night, * exprees for sleep), isa 

&o." so that 1 may strike thee ... 3 ib, 
' If thon ehalt comb any ono’s hair, then وین‎ " and the wife oud 

not comb but ties another woman's hair  ... "s 5 b, 
“Tf so and so has entered this house to-day, then, &o." ... 2 $5, 
“If thou shalt not return the cloth to-day, then. ”من‎ . ... oo 166 
The defendant says,—“ My wife is divorced if thou hast owing 

from me a thousand dirhems.” The plaintiff then says,—‘ If 

there is not for me against thee, a thousand dirhems, then my 

wife, 4. ۰ ۰۰ ib, 
À woman, — her — has afvórosd, is قیرزت‎ * poison bim if 

the husband denies the divorce and wishes to have acoesa to her 

person, and she has not sufficient strength to prevent him n 
“If thou «halt do so and so, then my wife shall be divorced" m sb. 
۰» If my private parta be not better than thy private parts, then thou 

art divorced ea - eee Lk $b. 
“If so and so is not broader at the bottom than thee, then, &o.” didi AM 
" ] my head is not heavier than thine, then, &o." — ib. 
À man swesrs that so and so is heavy ae mes wea ib, 
“Tf 1 am efraid of the Sultan, then, &o.” ies Al sb. 
A man quarrels with his brother and sister and says, " If I do not e^ 

you into the bottom of the ass, then, &c.” ib. 
“If I be what thon hast said, then thon art dioiii — * ade, CAE 
Meaning of the words used in para. 2271 (1371) “ Sifla,” “ Knrtban " 

“ Suffal, " “ Kushkhan,” “‘ Majin ” ze she Pie ib. 
“Tf thou knowest that I am a Kurthan, then thou art divorced" .. 171 
"If I am a Kousuj, then, &o"  ... 4 ds gis $5. 
! If the child is born of adultery, then, &o." sb. 
:» 18 thou shalt abuse my mother or name * with و فک‎ — 

&o." an m nae s vue sb. 
* If I abuse anyone, then, &c." = 2 " 172 
“ When thou shalt sbuse me, then, &c." 7 ہی‎ UM 
۰» If thou shalt leave me to-day, then, £o" ۰ *. * id. 
“jf 1 shall put you out of temper, then, &o.” ... s T ab. 
“Jf I shall please thee, then, &o.’’... 3 جس‎ idi ab. 
» 1۶ I shall canse thee pain, then, مش‎ _— eee one A ANRE 
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INDEX. 


“Tf ۲ shall purchase a female slave and then jealousy shall overtake 

thee by reason of my purchase, then, &c." ... ۰ 
“Thou are divorced if thou dost not love me’ - 
'* If I lové auch and such a woman, then thou art — 57 
“Tf thon art not with me iighter than dust, then, &o." 


“If I accuse thee of adultery, then, &o." ive a - 
If I abase thee, then, &c.," and the husband gaya: “ May God not 
prosper thee '' í eee one 
“Tf 1 do not agité one of my cows ont of respect rie the guest, 
then, &c." és oes m 
“Tf this is not a hard expression, — thoa, &c. x wee ee 


"If my son attains the age of circumoision, and I do not sinik 


circumcision, then, &o." ۳۷۹ an des 
Effect of, —' If thon shalt emit then thon are "e T T iua 
“If thou shalt get sick, then thon, &c.” eee e. 


“If I shall clothe thee with what is ی‎ 5 me, then, &o.” 

“ Thou art divorced in thy fast” ecc 

The husband swears to divorce his wife if iid — d go to hia 
house this very night ose sce 

“Tf thou shalt not go with me, — thoa art divorced thrice " - 

“If thou do not get up at once aid come to my mother's house, 
then, &c." eve oes 

“If thou do not enter with me in this room, then, &o." 


A maa calliog his female slave to his bed says, “ If thoa shalt not como 


this night to my bed then thon art free” = 2 
“Tf all of you shall not go to my house as guests, then my wife is 
divorced '' ese * 
“Tf thou shalt retara to my honas, then, &o." 
“If thou shalt ascend this story of the house, then, &c." 
' If I pat my foot in the house of so and so, then, &o." ... 
'' If God tormenta (azab) the infidels, then, &o.” 
' If I should see ao and so. whether he be alive or dead, then, čo” 
“If [ spend anything out of my wife's property, then, £0.” 
'* If I should make repairs ia this house, thea, &o." 
“If I do not take yoa this night to my house, then, PM 
“If I ride, then my wife is divorced " 
“If I speak falsely, then, &oc." 
“If 1 break wind, &c." .. 
“If I commit adultery, £0.” — 
* If I separate from thee, thon every Pigs with whose head I shall 
place mine on the pillow is div i ax 
A man says to so old woman,” If I do nck take pelle on thy being 
my mother, then, مگ‎ '' oui 
<“ If thou shalt drink, then, &c.” Le 
“If I shall purchase a female slavo or marry & بج مسج‎ thes, (lion, 
&c." d. * is 
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“Tf so end ro divoroes his wife, then, &c."  ... ie ۹ 
* Go thon to so and so and get back from him such a thing and bring 
it to me this instant, and if thon shalt not bring it, then, £o."  .., 
Course to be adopted when a man says to his wife, “If I have sexual 
intercourse with my elave girl then thou are divorced” 0و‎ 
“TF thon shalt not come back to me, then, ۳ ase ۹ 
‘“If I have cicne so and so, then this woman, whom I have in the 
house, divorce." Tho fact is tho man is guilty of the act; 
but his wife is not in his house at the time he makes the statement 
“If I drink wine, then every woman whom I shall marry, is 
divorced" ,, Cte soe “is 9 
“Tf thon shalt purchase water with bret then thon art divorced '”. 
Aman gays to his mother-in-law,‘ If thy daughter (who is eil 
shall not go out of thy house but cry here, then she is 
divorced " ave eiie vds sus 
A woman says to her husband, “ If 1 shall bake bread so that thou 
mayest eat it, then my slave girl is free"  ... A = 
* 1f thou shalt enter the house of so and so without my meaning and 
wish, then thou art divorced"  .., " eds 
“Verily if I divorce her, then verily shalt thou bs divorced ” 
“Tf thou shalt pass this night in this house, then what ia lawfal is 


unlawful on me" n ie. ۵ T * 
“If thon shalt remain in this house, this night, then thon are go 
and 50 2 ove oer -""* [LII] 


À man's father-in-law speaks to him, "If thou chute, after this 
journey, which you are abont to take, absent thyself from thy wife, 
and she.lt not return to her in the beginning of noxt month, 


then thy wife is divorced," and he replies, "Yes"  .. RE 

How iu narrating the story of another's divorce, one can divorce 

one’s own wife ^ 7 * ds 4 

(1433.) “Every woman out of you four, with whom I do not cohabit this 
طونم‎ the others are divorced ۳ site wei F 
— woman who is E me ence this ûne i is divorced ” se 


Ung. 
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INDEX. xxni 
Pagc. 
» Ecory wife I have is divorced and thou art divorced” ... ts ADAE 
“Thou and whichever of my wives enters the house are divorced" ... ib. 
“Thou art free and whichever of my slaves enters the house” bas ib. 
A’ man says to his wife, “ Every woman whom I marry, 0 long as 
thou livest, is divorced ” * wee ہر‎ Sas ib. 
“ Every woman whom I marry bearing thy name is divorced." So 
saying, the husband divorces his wife and then marries her eee ib. 
"If I marry another woman, besides thee, what God has made lawful | 
to me is unlawful" “If I marry one more, then it is obligatory on 
me to divorce." So saying, he marries ope more wae ane. . A00 
“ Every wife I have is divorced, when I enter this house." So saying, 
he divorces one specifically and enters the house کین‎ «es ib, 
" Every wife I have is divorced" ... — E ib. 
" Every woman whom I marry is divorced if 1 speak to so and so’ 194 
“ Every woman whom 1 sball marry is divorced if I speak to so ind 
so" dis ۳۹ eve owe "T oe ib. 
" Every woman whom I marry shall be divorced, whenever I speak to 
so and so’ al is ees os ene 1b. 
“If thou art not pregnant, then — art — thrice ” zr ib. 


A man says to his wife, “If I say to thee ‘thou art divorced,’ then 


thou art divorced”; he then says, ‘‘ Verily have I divorced thee" 195 
A man says to a strange woman, “ If I divorce thee, then my slave 

is free” ۰ awh sus sce coe ies ib. 
A man saysto his wife, who is married to him by an invalid — 

“ If I divorce thee then my slave is free” ۰ aaa >.. +b. 
“TI shall positively divorce auch end such a woman to-day thrice,” 

saying, ‘‘ If 1 do not do so, then my slave is free" ... 4. 190 
' If thou enterest this house, if thou enterest this house, then thou - 

art divorced" . — aes — — d oe 
A man says to bis wife, “Divorce whichever of my wives thou  . zo 

please”... — — — — — oy 4b. 
“The authority to give divorce to my wives is in thy hands” an MR 


" My wives, every. one of them, are divorced if thou shalt enter the EET — نچ‎ 
house"  ... ? on 


s.. 100 s.. s. 



















“ Whichever of my wives thon wishest her — is divorced ” — ENT. 
“ Thou art divoreed to-morrow if thou wish” : * — E re 
* Adopt separation to-morrow if thou please” — ءءء‎ 
"If thou please, divorce thyself to-morrow” . ds. red 
' Thou art divorced when thon shalt enter the loses تقو‎ aso" 
“Thon art divorced in the beginning of —— — وه وه‎ 
‘Thou art divorced ship if thoa — ‘The — 
"Iam divorced'' — ... We 2 
= Divorce thyself ten times if thou — 
have divorced myself thrice” — 
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" Thou art divorced once if thon — and thon art divorced thrice 
if thou please" 


“Divorce ۳۳۵۵۱۶ if thou عست‎ m وش‎ my vas if thou 
please " 


“Thou art divorced if — and such a woman does not wish thy 
divorce to-day” . vee ove 
“Thon art divorced once if thon — 9 Ths wife gays, ' I will, 
half of one’ : - T ese et 
" Divorce thyself once senis if thou please," and the wife 
divorces herself once by way of a reversib!e divorce ove 


" Divorce thyself once, so that I may have power to revoke it, if 
thou please” 


“ Divorce my wife of toes nature God bh ext you wish;” 
and the addressee divorces the woman ete ese 

“Thou art divorced if thon please, thon please, thou please;” 
and the wife says “I have wished only once”’ 

“Thou art divorced whenever thou please." 
authority contiaue with the wife ? T - 

“ Divorce thyself thrice if thou please," and the wife says, '' 1 
am divorced ” sú T * * 

"Divorce thyself if thou please,” ققد‎ the ‘aif gays, “ * Verily do 

I wish to divorce myself” 

" Divorce thyself when thou please,” 
becomes insene i eia — 

“Thou art divorced if thou please one im if thou متا‎ two," 
and the wife divorces thrice ave ase dse 

“ Thou art divorced thrice and such and such a woman once if thou 
please ” v. : 

“If thou wish and if ion dost not wish, eiei art divorced * 

“ Thou art divorced if it please God” 

* Thou art divorced howsoever God wish” 

“Tf it please God then» thou art divorced 

“If it please God, thou art divorced” 

Differences of opinion as tothe effect of the divorce clause when 
the following is added to the other clause “If it please God"  ... 

“Thou art divorced with the intention of God" or “ with God's love” 
or “with God's pleasure” or “ with His consent ” 

“Thon art divorced in the knowledge of God” 

Conditions to be carried out for making exceptions valid 

“ Thou art divorced, if it please God thou art divorced " 

“Thou are divorced thrice if it please God, thon art divorced” * 

“Thou art divorced once if it please God and thou art divorced 
twice if it does not please God " a. ese see 

“Thou art divorced this day once, if it please God, and if it does 
not please God then two divorces » 

“ Thou art divorced thrice and thrice if it plenso God". 
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INDEX. 


“Thou art divorced thrice and once, if it please God” ۰۰ — 

After a man divorces his wife, two just men depose that he used 
Istisna (exception) and the husband does not remember it 

How to deal with a case in which the husband and the wife contra- 
dict each other as to whether Istisna was used or expressed 

Where there isa conflict of testimony as to the useof Istisna in 
Khoola ... e. 

“ Thou art divorced, - divorced, "e ioina, if it — Goa” 

“ Thon art divorced, and divorced, and divorced, and divoroed, if it 


ote 


please God ” exi 2 e. 
“ Thou art divorced, twice and — —— one” ce iss 
“ Thoa art divorced twice and twice, except twice ۳ ses 3d 
“ Thou art divorced twice and twice, except thrice” 
“Thou art divorced four times, except three" ... iit 
“ Thoa art divorced ten times, except nine” ... ave P» 
“Thon art divorced thrice and thrice excepting four" ... 23 
“ Thou art divorced thrice, except once and twice” sis 53 
“ Thou art divorced once, and once, and once, exoept three " is 
“Thon art divorced once, and once, and once, except once and once" 
“Thon art divorced thrice, except once, and once, and once ^ 5 


“ Thon art divorced thrice, except once or twice” and the husband 
dies before he is able to explain himself 

“Thon art divorced thrice, except something” 

“Thon art divorced thrice, except once to-morrow ” — pe 

“Thou art divorced, oh adulteress, thrice" سے‎ sss 

Thou art divorced, divorced thrice” 

“ Thou art divorced thrice, therefore know tbou if God — " 

“Thou art divorced thrice, know thou if God please” 

“ A man divorcing bis wife intends expressing & condition (if it please 
God) when ne is prevented from doing so, but after the interruption 
is removed eapresses the condition » 

How to avoid the swearer using an exception ,.. * 

By God I will not speak to so sc ack سس‎ Gol سج‎ d 9 pem 


God " ose - «eo vos — 
“ ا دی وس سی سم ری ہے۔‎ See su 4 مت‎ 
‘Thon art divorced thrice if it be (In kana)” inti 
"I wil not speak to so and 0 fo سے‎ ince شس ا‎ ELEM 
I speak except by mistake, thea my wife is divorced" ... — 
“ Thou art divorced if I speak to so and so unless I do 80 by mistake,” 
He speaks first by mistake and then knowingly Eu ی‎ 
“ I shall certainly come to thee up to ten daya, except I am dead” .., 
“ Thou art divorced twice and once, except once" es a 
“ Thea art divorced thrice, other than three, other tban two” s, — 
» Thon art divorced thrice except once or half of ma^ d E ی‎ 
“ Thou art divorced except one or nothing" .. اام‎ * 


“ Thou art divorced twice, and سک‎ ee 
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“ Thou art barn," intending thereby ''thrice except once” 

“ Thon art divorced thrice all bain or complete except once " 

“ Thou art divorced thrice or completely except once ” 

“Thon art divorced except once bain” ie 

“ Thou art divorced thrice (which are) unlawful except once ” TT 

“If thou shalt enter the honse, then thou art divorced thrice, which 
shall not cu caused on thee except after thou hast spoken to so 
and so’ 


" Thoc art TUE ty iy 0 09-12 will be — on عون‎ td 
morrow ’ 


“Thon art divorced — if it pw Satan, or if it please the 
Angel ” 5 T 
" Thon art divorced, hati God wishos will iê 
“ Thou art divorced twice, no but (la bul) once" 
" Thou art divorced or nothing" ... * 
“Thou art divorced, once, not but to-morrow ” 
“Thou art divorced thrice except a moiety of it” 
“Thou art divorced if thou never had a father "' 


What renders an excention void 


CASES WHERE DIVORCE IS MADE DEPENDENT ON MARRIAGE. 


* If I do so and so, then my wife is divorced " ۲ 4 
"If I marry ۵ woman or order a person to give me in "ape toa 
womr ù, then the woman is divorced ۳ ves 
“Tf I make proposal to thee, divorces on thee ;" the person addressed 
being a strange woman, or one whom he has completely divorced 
“Tf they give me such and such a woman for my wife, - ivorce to her” 
“If you both (addressing his parents) shall give me in marriage to a 
woman, then she is divurced” and they then givo him in marriage 
by his order x. — 
Different effects of the expressions of divorce SE by exprossions, 
“If they give the daughter of so and so to me, divorce to her." 
"If they give her to me for my wife” = * 
Espression “If such and such a woman is given to me for my wife” 
— without saying “ and if I marry her” 


(1559.) - Effect of saying, “If I take such and such a woman as my wife. 


(1560.) Effect of saying, “If I marry thee," to one's wife 7 
(1561. ) Different effects of “Tf I made nikah with theo” spoken in Persian 


divorce to her " 


and in Arabic * 


— owe ore 


— 2462. (1562.) Effect of saying, “If I take thee as my wife? " ton — woman tb. 
LAO — P A Fuzovlee contracting marrioge for another, who has sworn against Ess 


marriage. ‘Effect of ratiücation of morriage upon the oath - 


ib. 
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INDEX. 


A virgin tak'ng an oath against marriage vi 
When & man having sworn against marriage contracte an invalid 
marriage ... ees soe 
Denotation ui woman in “ Every woman whom I shall marry " 
Effect of successive marriages after taking the oath. “ Every woman 
whom Î shall ever marry is divorced if I speak to so and so T awe 
Effect in the case of an oath, “If I speak to so and so and then 
every [oman whom I shall marry is divorced ” : 
Meaning of, “ Whichever woman I shall marry is divorced ” tes 
Similar expression spoken in Persian ces 
Meaning of “Every woman whatsoever that comes in my marriage ” 
and “ Whichever I shall marry,” spoken in Persian awe «e 
Meaning of, “Every time that I shall marry à woman '' in Persas 
Meaning of, “ At whatever time I all take woman ” in Persian ... 
Meaning of desire in, “If I desire suck and such woman” spoken 
in Persian «us 
Effect of — ص‎ marriages after the on th, “ If, besides thee, I 
take a woman’ ese ۹ 
Effect of successive marriages after the oath, “ ° to me there be in this 
world a woman (that is, a wife) the~ she is thrice divorced ” 
A woman saying, “I have given myself in marriage to thee " and 
the man replying, “ Then thou art divorced.” Force of then and 
effect of its absence vee 
Oath against marriage limited to a place and mar ce outside that 
place ous T 
بین‎ dihat ل فجت تت‎ i eé Hailtéd fo و‎ 
When a man swears, "Every woman 1 shall have as a wife at Bokhara 
is divorced,” marries a woman outside and takes her to Bokh~ra ... 
When a man swears, “If I marry a woman from the daughters of so 
and so'"—there being no daughter of so and so ezssting at the time 
After the oath, “I shall not marry a woman from amongst the resi- 
dents of Koofa," marrying & woman of Koofa born after the cath 
Similar cese when the woman is brought up and domiciled elsewhere 
Meaning of Nusad in an oath limited to the Nuzad or descendants of 
& particular person 
Meaning of Ahl-i-bast in an oath limited to the Ahl-i-bait of a parti- 
cular person 
Oath limited to one’s own residence at a place. Meaning of Ma-doomto 
Successive marriages after an oath, "If I marry a woman as long aa 


ove ۰ 9‏ "*". اه 


.— لا 


s.. oe ove eae 


۰ هو 
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you both (one’s parents) are alive, then she is di 3 dn 
Similar oath referring to all women. Effect of tne death of cne 
of the parenta on the oath ose sa one ose 


Referring to woman in an oath and marrying an infant girl 
Referring in the oath to “A woman who had a husband ” سم کس‎ 
ing one who was once the swearer's wife, and was subsequently 


soe s... =- eee coe ood 
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CENTRAL ۸۷ 


INDEX. 


Oath against sexual intercourse with a woman “ with whom a man 
has had sexual intercourse” wonld not apply to one's wives and 
female slaves à 57 sie ose 

Oath to marry “in — " . Effeots of marrying in the 
presence of two witnesses and of three witnesses 

Effect of proposing to &nd marrying two women to whom a man had 
said, “If I propose to, or marry you two, then you two are 
divorced '' m TT sue 55 

Effect of an oath for divorce when a man remembers thé oath bat 
does not remember if he was of age when he took it 

Oath limited to a number of yenrs by the word ila «'* np to” T 

Effect of saying, “If I eat of the bread of my father until I have 
married Fatima, then every woman I shall marry is divorced"  ... 

Effect of the oath, “Every woman whom I shall marry aa long as 
I have not married Fatima is eee when Fatima dies or 
disappears T «ve 

Effect of oath againat marriage * the marriage is اا ا‎ a 

zoolee and ratified by the woman 

Effect of an oath against marriage Kiki: hy an invalid marriage, 
& separation, and a valid marriage 

Effect of an oath against marriage followed 2 — * — 
contracted through one's father ۰ 

Device to get out of an oath by the für mative the marriage of his 
daughter dependent on ^ condition سے‎ 

Effect of an oath by the father against the marriage ot his minor 


daughter, who is subsequently given in marriage by a Fusooles with 


the father's ratification * 
Case of s man selling to his wife the right of divorcing women he 
may marry subsequently v 
The Persian expression for, “ Every woman 1 might — as wife for 
thirty years” would apply to a woman acquired after the oath and 
not to the present wife. Different constractions of the Arabio 
- equivalents for that expression .. * 
Meaniugs of bashud “ may have" and — Y mem avs " in the 
abore expreasion * es 


mI 


Meanings of Khahud, “might desire" bashud “may ; be" and | 


boowad “might be” in similar expressions .. 


E breach of oath mt *‏ و 


then thou art divorced;" is void oath 


2513. qus) “Oath ngainst marriage, and ` Fuzoolce — — for the 


 swearer, who ratifies it- — ie 


Device of getting out of an oath of divorce dependent on Eee ea 
— of the Peraian expression for “I am ‘ju want of a man who - 
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Another method of avoiding an oath by reference to differences in the 
doctrines of Hanifi and Shafei achools T ees 
The decree of & Kazee of Shafei sect would annul all oaths even if 
several, or repeated 
If a man says, “ Every slave, pidis I own, is free,” it will operate to 
free any slave on proof of the oath and all other subsequent slaves 
without such proof, in the case of agency proved ees ۹ 
The Kazee not bound to annal the oath of divorce dependent on 
marriage, if the woman is married and actually divorced vee 
A man of the Hanifite sect not bound by the decree of the Kasee 
of the Shafei sect refusing to annul sn oath made without previous 
application to the Hanifite Kazee — 
Effects of an arbitration award made by an — the Hanifite 
Sect and of that made by one of the Shafei sect relating to the 
avoidance of an oath by the Shafei School—Order of a Shafiei Arbi» 
trator, and how the Mashaikhs have dealt with it ave 
Effect of an award of an arbitrator who does not know of his having 
been appointed arbitrator eve 
Effect of marriage by a woman who has not apptisd to the Kazeo to 
annal the oath of her first husband one — 


SECTION I. 


ON EENDERING UNLAWFUL ON ONES SELF THAT WHICH IS LAWFUL. 


(1622.) 


Effect of saying, “ Every thing lawful is unlawfal to me” and similar 
expressions, if the man happens to bave a wife eas 


(1623.) Effect of the same oath made conditional on a past act. — and 


(1624.) 
(1625.) 
(1628.) 
(1627:) 
(1628.) 
(1629.) 
(1630.) 
(1631.) 
(1632.) 


(1683.) 
(1634.) 


Ghoomoos explained ... 
Effect of the same oath made — on a fature sit considered 
with reference to marriage and Kwfara 
Different meanings of the expressions, ' 
hand” and ' whatever I hold by the left hand” used in an oath . 
When “ unlawful" amoanta to “ divorced '' vv 
Effect of saying, “If I do so and so then thou art my mother” 
When an oath amounta to Esla  ... 
Effect of saying twice, “ Thou art upon me unlawful" a 
Effect of a man saying to both of the wives he haa, “ You both, upon 
me, are unlawfaL"  Nuzur or ‘vow’ and Ameen or ‘oath’ dis- 
tingnished دہ‎ 
Effect of a man saying to his three wives, “ You all, upon me, are 
unlawful" ... 
Oath of 'uniswfulnesa" npe M وه‎ ee IINE 
Sudka. No Kufara becomes obligatory 
Oath of 'unlawfulness' against wine - 


s». ow ate. ee 


one eo. -- s.. 
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و (otov by an cath of divum : æ‏ عد ا سین و 


“Whatever I hold = the right 


ود 


seat 
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2537. 


2538. 
2539. 
2540. 


2541. 
2542. 
2543. 
2544. 
25465. 
25460. 
2547. 
2548. 
25489. 
2550. 
2551. 
2552. 
2553. 
2554. 


2558. 
| 25598. 


25680. 
2581. 
LER OC 
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(1636.) Effect of saying to one's wife in Persian, ' Deserted, deserted, — — 
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SECTION II. I 


Í } 


: بنا 


AUTHORITY FROM THE HUSBAND). 


Words necessary to be used by the woman (vested with authority to - 


۱۱ fant heh چا‎ fr (نا‎ P 







divorce) in order to cause the divorce : evs t 
Importance of mujlis or ‘meeting’ in the exercise of such authority... 26 E 
Knowledge of authority necessary to vest it . ٠ e ۳ 2 : 
Authority to divorce other wives pêrê as — the woman 

herself ose fe sie yuu see es. NS 1 
Authority to divorce on condition of a release from Dower. Difference 

between “ Tufweez" and “ Tawkeel ” ees vee (* 31 
Authority to divorce, limited for a time ve ase one LA 2 

Meaning of “Ila "—'up to’ used in the above divorce  ... — کے‎ È 
Authority to divorce one’s wife given to another limited to a period of ۹4 
time : sv «is et s = 
Effect of refusal to accept the — TM 55 m i. E = 
Authority to divorce expressly unlimited as regards time aos 


rm Á 
ay " 


Authority expressly unlimited as regards number of divorces 

Authority if exercised once within a given period 

Effect of the authority given to a wifeif she is divorced by the husband c 
himself DE M 

Authority limited by the words “to-day and to-morrow and the dspam 
after to-morrow.” Effect of refuse! on the first day. ... | 

Bat if limited by the word “to-day and the day after to-morrow” th 
will be two authorities * 


If, however, limited by the words, ‘“ to-day and — * — 
be only one authority... awe see 


Authority entrusted to a wife both as regards herself and any اہ‎ 


- * — 


wife * — 
Acceptance by — of tha authority on a condition . 3. 


or 
















Case where such condition will not be implied — E- — 

Authority limited by an entry in a certain house ~~ M a * a 

Effect of change in place or posture at the time sehen e anth rity to 
divorce is given a E — Rv Bo 


Effect of ambiguous words used in an assemblage — * 7 ker = 
Case i in which authority may become vested by the hus +81 ٤ 

: ` What iî is in my hands is in thy hands” to the wif | — Bi 
Case illustrating that authority will not vest until accep ed — 
Case where onc divorce will be construed tot ive been at 
* althongh the wife takes three divorces v.i i e — 
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Similar case where Persian words are used and the intention of the 


hnaband is looked into 
When “intentiou " way bo ووه‎ to give ‘edithanity st. 


Similar case where three divorces may be construed aes «ee 
Authority to divorce given to a Vakeel who pronounces three di- 
vorces. Extent of the authority implied ۰ 3 - 


Where a Vakeel exceeds his authority 
If a man says, ‘‘ Divorce my wife, in the presence of my brother" the 


condition as to presence not essential ite Ai A 
*Ido not prevent thee from divorcing my wife" does not imply an 
authority .. eos ‘we 
Construction of the words, “ The ‘anthority (& to divorce thyself) i is in 
thy hands" oi à ist <a ose 
Authority entrusted to a lunatic or an infant ... — T 
Do. to tico persons ans JI 


The same case as in para. (1649) supra 
A Vakeel exercising his authority in a state of drunkenness 
A general authority to an agent does not include a power to divorce 
the wife of his principal 
Authority given to a vakeel under compulsion 
A vakeel vested with authority to 01۳01 م‎ or — cannot be 
compelled to exercise his authority san 
Revocation of the authority to divorce. Conflict of opinion 
Removal of a vakeel appointed with the words, * As often as I shall 
remove thee (then) thon art my Vakeel” ... ves : 
A woman appointing her former husband as vakeel to marry her 
Vakeel appointed to divorce two wivea divorces only one ved, 
A vakeel authorized to divorce in the traditionary form ... 
When a man himself pronounces the divorco after he has authorized 
a vakeel forthat purpose. Cases of either party or the vakeel becom- 
ing an infidel 
Giving conditional powers to a vakeel is valid 
Knowledge of authority necessa.y for its validity 
Exercisc of authority after refusal to accept it 2 
Authority to divorce made dependent on the woman's desire zii 
Importanco of the unity of meeting for acceptance of authority ہ‎ 


oe een eee one 


Authority given, subject to the option of the — — 2 x 
سی مه‎ e $ 2 — F 


annul the act ot the vakeel | ۳ 
Authority given without specifying the object | HEN 
Exercise of. authority without specifying number of Dis ] 
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Authority given specifying the number of —— $ Se 
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INDEX. 3 
Page. : 
2595. (1695.) When a man entrusts the divorce of his wife to an infant es AER S 
2596. (1696. Authority to divorce given to a lunatic avi ٠٭ت‎ 0 
2597. (1697.) Vakeel has no power to divorce before the +:ب-9.‎ of a condition — 
to which his authority is limited eee es UE 
4598. (1698.) Construction of authority expressed taus, » Divorce my wife thrice, 
according to the Soonnut" — — oc 
$599. (1699.) Construction of authority expressed thus, When a man says, “ Divorce ^ 
my wife thrice according to the &.onnut in consideration of a 
thousand ” PT e cat bat ET 
2600. (1700.) Authority to divorce given to two parsons * cua T $. 
2601. (1701.) Do. given to two persons jointly eva es 8. 4 
2602. (1702.) Do. given in consideration of property .. i — 8 te 
2608. (1703.) Construction of “ Divorce her tkrice you both tégetiokt 3 u HE 5 
2604. (1704.) Duration of authority to divorce when not for consideration S 00 | 
2805. (1705.) Do. Do. when for consideration ... ac T 
2606. (1706.) Authority to divorce for consideration given after the husband has 
pronounced divorce ... TE Še eee a. 
2607. (1707.) A Vakeel cannot delegate his authority to —— Vakeel .. 81 
2608. (1708.) A Vakeel cannot ratify an act of astranger ... ove es; 
2609. (1709. A Vakeel’s Vakeel or a stranger performing the act in the presence of — 
the vakeel who permits it die E 
2610. (1710.) Ambiguity arising from the act of a Vakeel acting — ۹ different 
persons ave dee ote e 95 l 
2611. (1711.) Admission of xa — utes the expiry of his anthority oe وی‎ 
CHAPTER III. E. 
SECTION I. 3 
ON ۰ E 
20612. (1712.) Definition of Khoola and its conditions * ese DL 
2613. (1713.) Bule as to Moawisat or “ consideration ” E eee oo 
2614. (1714.) Words necessary to constitute a Khoola * dva n 
2615. (1715.) Khoola in consideration of Dower ... ds sie -— 
2616. (1716.) Khoola in consideration of a portion of dower T = 
2617. (1717.)  Moobaraat or mutual release — tig s. exe امو و‎ 
2618. (1718.) Distinction between divorce for consideration and Khoola — to peu 
. some schools m — a سو‎ EUR 
2619. (1719.  Khoola in consideration of dower when no sexual intercourse ا فا‎ te 
taken place ose T Tm one »— s 
2620. (1720. Khoola by the use of the words of dale and purchase .مب‎ uL 
2621. (1721) Ehoola does not release the husband from other deba due to wi 
than dower ose eee ace on — 
(1722.) Bight of maintenance during Iddut after khoola and Moobaraat — és 
(1723.) Duty of maintaining children after khoola  ... ا‎ 
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2024. (1734) If relesss valid on acoount of condition asto time and child dies 
before the completion of the period ۹ Sad iat 

$628. (1736.) Khoole made dependent by the busband on a condition... 

206929. (17238.) Coastrection as to unity of meeting or otherwise from the manner c? 


euswer ave 
2637. (1737) Whee Khoola without sini expressing ]. 8, — amount to 
divorce 


86238. (1738.) Khoola for نةچ‎ —— "m the bai muli p 77 
by the wife to be valid 10 
$629. (1739.) Construction of the imperative forua “Make Khoola upon 5 thyself,” or 


“Ask thy Khoola" ... 3 
2630. (1730) Khools in consideration of —— which is found not dus; wife a£ 
retarn the money T ote 


2831. (1781. ) Last case distinguished from one la which the — iets that no 
dower wae due T 
$932. (1733.) If a man marries his divorced wife who — s khoola in liea ot 
dower, the husband is released from the second dower only RT 
3633. (1733.) When the wife makes a gift of a moiety of her dower, and then takes 
è khoola in consideration of some property before sexual inter. 
coarse. Diferenco of opinion 
2634. (1734) When the wife makes a gift of a portion i ue — یھی ولا‎ 
the balance, and then takes a khoola iu lieu of property, the husband 
can only claim the remaining dower and the portion given away to 
hím ne 73 ves awa ar 3 
$038. (1735.) Kbools given ia lieu of property which the wife has disposed of. She 
must make it good .. 
2439. (1738.) Khoola giron ia lieu of & alavc, which سیسات ا‎ to ت‎ E 
Wife must pay his ۶۵ å 
2697. (1737.) Khoola given in lieu of fuaraiture. Liability ot the wits in وہس‎ uf 
the consideration 2 ave 
8689. (1784) Kboola given “for whatever might be in the wife's room” — TN 
is nothing iu it ese 
28839. (1739) Khoola given in liea of fruit on the dirá tid ot the ee * 
2640. (1740) Khoola “in consideration of the fruit that her date trees will prodaco 
this year.”— Views of Abo Yusoof - * 
2841. (1741.) XKhoola in consideration of “the dirhemsia her hand ”—the plaral 
number implies at least three dirhems see 
$948. (1743.) Kboola in consideration of a ‘slave’ or ‘cloth’ or ‘animal’ — 
any certain description ze ese e 
8648. (1743.) Divorce dependent on a condition introduced by the word isa (when) 
or muta (at the time that) or én (if) 5 ور‎ 
$644. (1744) Liability of the wife to pav the consideration if the condition of her 
divorce is substantially fulfilled . vei * 
26648. (1745.) Construction of hls کے ہے‎ seek dai abu id وضع‎ E 3 


2846. (174&) Construction of “Thou art divorced thrice” when only oue divorce ia 


oss s.. s.. s.. enm —‏ دخ 


2666. 
2687. 
2668. 
26869. 
2670. 
2671. 
2672. 


(1747.) 
(174S.) 
(1743.) 


1700.) 
(17321.j 


(1772. 
(1733.) 


(1754.) 


(1787.) 
(1738.) 


(1759.) 
(1760.) 


(1761.) 


(1762.) 


(1763.) 


(1764) 


(1765.) 


(1766.) 


(1767.) 


(1768.) 


(1769.) 


(1770.) 
(1771.) 
(1772.) Khoola by the father of an infant husband  ... 
2673. (1773. Kboola made by a drunken man ... 

2674. (1774) Consideraticn — the custody of a child, Khoola valid, 
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Ccrstructioón. of “Thou or: divorced tbrirc 


thousand” when only one divorce is asked .. ; 
Woman made to speak words of Fliocla without knowing their 

meaniuz. Difference of viuws iv 
Intention cf the husband necessary to constiue a proposal of Kho: * 

bv him T . TT 
When the wife asks fcr Khoola and th: husband 5۴٥۰۶۹ 
Case in whicban irreversible divorce takca mace on t 


a release 


: divorce. 


4C WOMA:. ۲ 


Increase of the corsidecration for the Khoola is mot ۲۵۱1: after the 


Shoola takes place TM des fai 
If the consideration be, “ Ali the rights (60 the woman has upon 
the husbaud," maintenance during 1:1: is not icciaded therein ... 
Effect of a Khocla obtained hy a namber of pevplc 
afterwards denied by the woman * 
When a man authorizes another to divorce his wife 27 the ir 
gives her a Khoola ۰ eee Ses wai ۱ 
Construction of the express: vu, “ Divorco my wife on condition that she 
shall not remove susthing from tho house, '' 
between the lasband and tho wife ess 
Three dirorces mado. dependent on threo Salisb opt. 
wife's acceptance 


whos: agency is 


whcza û difference 8 
Elect of 
Effect of proposal and acceptance or divorce aM marriago betwcen 

the parties use ase 


Vakil of the woman not liable to the demand " the Lusband 


. When a messenger of the woman to her husband giro a release not 


authorized by her, and the husband claims it ae 
Discussion of the liability of the woman’s Vakil to the — of the 
husband ... ds 
Consideration stipulated To: faniga a woman’s Iddut — ace 
Ifthe husband divide the dowor into three portions and gives threo 
separate divorces for cach of those portions, he shall be entitled to 
one-third and the woman to two-thirds m ave 
A man says to his wife, "I have made Khoola with theo" and she 
accepts the same eve — 
When a father obtains the مس‎ on a behalf ot his daughter. Discus- 
sion 23 regards the girl's ago and the security for the consideration. 
When a mother obtains the Khoola on behalf of her infant daughter. 
Khoola by an infant wife who understanda the nature of the Khoola ... 
When the infant appoints a Vakil to get Khoola ۹ — 
Opinion of Khussaf as regards the Khoola of one’s infant — ا‎ 
Security for the consideration of Khoola — "T 
Fixing time for the payment of the consideration m 


tion void . a+ wee s.. ase 


in consideration of a 





2675. 


2078. 
3877. 


2678. 
3679. 
2080. 
2981. 
2682. 
3083. 
28084. 


2085. 
2686. 


2687. 
2688. 


2690. 
2691. 
2092. 
2893. 
2694. 


2695. 


2696. 
2607. 





INDEX. XXxv 
Paze. 
.1775.) ^7onsideration beinz the maintenance o: 3» child, woman shall be 
compelled to mako good that consideration ... 7 — DIO 
(1776.) Similar rule in caso of a divorce ... = es — ib. 
(1777.) Khoola on condition that the wom:n gives up maintenance and 
residence .. ecc ace “es ib 
(1778.) Khoclaon condition that ia charge for residencs shall la on ظ8‎ woman “81 
(1779.1 Cordition that the woman shall maintain the child "as long as it lives.” ib. 
(1780.) Discaesion of conci‘ions as regarda auckiiog and maintenance ٠ ab. 
(1781.) In a Ehoola ths dower mast go to the husband although stipulated 
to bo paid to another — - wee 1: 
(1782.) When leug:h of -ho period of وط‎ is not وھد‎ two yoars is 
implied ese - jae K. 
(1753.) Vagnenees as regards — of the — of maintenance or suckling 
will not defeata Khoola 0 - — 313 
(1784.) Withdrawal of authority of ه‎ Vakil — to obtain Ehoola 7 
operative until he krowa of it esa se ees ib. 
(1785.) Not so in the case of a messerger ... — ib. 
(1786.) If a husband employs two men to give Khools, — of them can 
act singip. T ib. 
(1797.) How the joint —— is to be — ose — ES ib. 
(1788.) Tf the same person is appointed Vakil both by the husband and the 
wife á — ove ecc ave — 44, 
SECTION II. 


On Ekoola by the use cf the words of Sale and Purchase. 


(1789 ۲ When a man says to his wife, “ Hast thou purchased from mo th-oe 
divorces in consideration of, &o.," the woman says, “I have purchas- 
ed," there will be no divorce. But i he says, " Purchase three 
divorces, &c., " and she says, “I have purchased,” the Khools shall 
become complete 0 ج‎ 

(1790.) When a man sells to his wife divorves of his سید دی‎ 

(1791.) Effect of the woman's saying, ' I baro sold’ instead of saying, ‘I — 

(1792.) Effect of the woman's saying, “I have sold to thee my dower, 4c.” ... 

(1793.) Meaning of the pbrase, “ With all my heart,” expressed in Persian ... 

(1794.) Effect of the woman's saying, “I have divorced myself " in answer to 

the husband's saying, "I bave sold to thee, ”عق‎ 


eee sen 


813 
314 


815 


‘1795.) When a mac repeats three times, "I have sold to thee one divorce in © 


consideration of 3,000 dirhema, " and each time the woman says, “I 
have purchased” — 
(1796.) Meaning of the expreesion, “ I have sold to thee thy Amr, (affair)” ... 
(1797.) Meaning of “ property in the room,” when it forms consideration for 
divorce — ... * 


When a divorce is sold for dower which is slreedy paid ... 


{1798.) 


$699. (1T99.) 


3701. (1801.) 


2702. (1803) 
2708. (1803. 


3704. (1804) 
$706. (1806.) 


2706. (1806.) 


2707. (1807.) 
2708. (1808.) 


2709. (1900) 


2710. (1810.) 


23711. )1811.( 


2712. (1812.) 


9718. (1813.) 


$714. (1814) 





Meaning of the expressioe, " I hare purobassd my persoa from thes 
in consideration of that thou can give mo"... oso 

When a number of people ask the wife, “ Hast thou purchased, &o.,” 
and sbe mys, "Yes," and then they ask the husbaad, “Hast thoa 
sold,” and he says, “ Yes” ws eee 

Similar case as above where however the husband تورم‎ We هنت‎ 
by his answer the sale of furniture * 55 


SEOTION III. 
On Khoola ia the Persian language. 


Meaning of the expression, “Everything as to which God will question 
me regarding thee on account of dower, &c., I have sold to thee in 
consideration of that dower which is thy property,” in Persian  .. 

If the husband asks, “Hast thou sold, &o.," and the wife says, "I have 
sold," and then the husband says, "I have purchased,” three 
divorces will cocur  ... eee — * 

If the words used describe in detail what is Khoola, the Khoola will 
take place eve ace 

Case of ambiguity نات‎ from ف نت پگ‎ the — Via has 
given a reversible divorce and then intends to mke E hools os 

When question involves “divorce for property” sad answer involves 
“ divorce according to the Soonnnat,” only reversible divorce takes 
place مف‎ — ose s.. = 

Ambiguity in the phrase, “ Go away now, 7 i in Persian ove 

The husband says, “Hast thou purchased thyself from me," and the 
wife says, "I have purchased," then the husband says, "I have 
sold,” an irreversible divoroe occurs. Discussion as jets relesee 
from dower - - eee 5 

A man says to his wife, “I have made Khoola with (ide, 5 — 
divorce, one divorce shall be caused, but the husband shall not be 
released from dower ... san 

If the husband says, “ Parchase thyself ی‎ me," the wife says, "I 

have purchased ;" bat the husband does not say afterwards, "I 
have sold,” no divorce shall be caused. pravus from the 
form “Take Ehoole’’.. den - 

Tbe wife says, "I — —— myself in | consideration of that 
which you can give," the husband then says, “1 have giren,” 


divorce shall be caused eve ese 
The wifo says, “I have سح‎ ng itt; dec; bunk نی مم‎ 
the husband says, '' Yes,” separation shall take place ... 55 


A man makes Khoola with his wife, and she then says, “Give another,” 
and the husband says, “I have given,” another divorce shall take 


place ove dup 
If after & woman's scoeptiug one — the husband calls oat * all 
three, all three,” three divorces may occur .. idi — 
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818 


919 
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2715. 
3716. 


2717. 
3718. 
2719. 
2720. 
2721. 


2722. 


2718. 
2724. 


2725. 


(1813.) 
(1819.) 


(1817.) 


(1818.) 
(1819.) 
(1820.) 


(1821.) 
(1822.) 


(48223.) 
(1824.) 


(1825.) 


(1826. ) 
(1827.) 
(1839.) 
(1829.) 
(1830.) 
(1831.) 
(1833.) 
(1833.) 


(1824.) 
(1835.) 
(1836.) 
(1837. 
(1838. ( 
(1839.) 
(1840.) 


(1841.) 


(1842.) 


(1843.) 





Meaning of ۶ Go, the woman shal! be with thee” ate cik 
If people ssk the busband, ‘ How many divorces did you intend, " and 

he says, '' As many as she wiahee," this will be a case of Tufwees... 
Another illaatration of Sekaa or formula by which divorce is caused 

or created * 
Monuing of the orpre⸗æsion,“1 * made my hand short" 
Meaning of the ozpression, '' I have withheld my claws from thee " 
If a woman says, '' I hare sold my divorce," and the hasband says, 1 
no divorce shall be caosed . 


Where a father-in-law proposes tho sale of his و اون وت‎ — to the 
son-in-law.. 


و 


have accepted,” 


The exprossion, ' [ have e a gift of the pace to mE remore thy 
cines from me" considered 


When a man sells a divorce having the qualities of a —— talak | 

Effect of a woman's release of whatever righ: sho has agsinat 2 
bashand when the husband accepta it or does not de 

Ambiguity as regards the namber of divorces in the expression, '' Toà 
hast been rwleased,'"" to be cleared by the intention of the husbaud 


CHAPTER IV. 
On Ziman. 


Meaning of Zikar esc 
Consequence of Zihar ۰ ssa 
A man says to his wife, “ Thos ant oa me like the back 1 as mother” 
When he says, “ Thon art like my mother” ... 
Whea he says, " Thoa art to me like my mother” 
When he says, ' Thou art aniawfal liko my mother"  .. 
When he says, " Thou art to me oulawfal like the back of my anii 
Whea he says, “Thoa art to ms like a corpse, or blood, or flash of a 
hog 5 ».م‎ ewe ve ote 
When be says, “Thon art to me like the thigh of E guy d boe 
belly, or her private parts” * = se 
The principle of Zikar ... p 
The hasband says, “ Thou art to me e like the — of my mother” 
If be says, “Thoa, to me, art like the back of thy mother” 
If be says, “ Thon art to me like the back of thy daughter" , 
Comparing one s wife to one's father’s wife, or to one's son's wife ... 
Comparing one's wife tos woman, with whom one's father has cora- 
mitted adultery eee coo * ide 
Comparing one's wife to the سے‎ 
or looked at with desire. Considerations as regards Hoormut-i- 
Moosahrut, or '' unlawfulness arising from carnal intercourse” ... 


Comparing one's wife toa woman who is, to s certain extent, not 
lawfal 0 — see 


Comparing one's wife to a man 


soe “oe «ae ove 
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2768. 
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THE TAGORE LECTURES 
وو‎ 


BOOK II. 
MARRIAGE AND DIVORCE. 


PART II, 
ON DIVORCE AND MATTERS REEATING TO DIVORCE. 


CHAPTER I. 
ON IMMEDIATE DIVORCE. 


SECTION I. 
ON EXPRESS DIVORCE. 
1788. (838) (Norz.—Soe Rudd-ool Moohtar, Vol. iT; page 680. The 
meaning of Divorce, accordiug to tke Dictionary, is release from Restraint 
(kaid). Accordir to the Shera, D'vorce means to remove the restraint or 
kaid of marriage, either immediately by completely separating the wife, 
or in future by & mode at present revocable — such removal of restraint 
being accomplished by particular words.] 
This book (that is, Part II) consists of several chapters. 
1789. (889.) The first chapter consists of several sections. 
1790. (890.) The first section tréats of express divorce, and of 
words by which one divorce is effected, or more divorces than one are 
1791. 1891. A man says to his wife, “I have divorced thee," or 
پک‎ Mt rn ” or “I tave desired that thou shalt be divorced," 
» 1 have consented to thy divorce,” or “I have caused divorce upon 
theo," or says, “ Take thou thy divorce," or says, “I have given thee (or 
mein a gift to thee of) thy divorce," and intends nothing, one divorce is 
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: I have intended thy divorce," divorce will not be caused (because mere 
intention is an act of the mind, and no words are here used showing that 
this intention is meant to be acted up to). 

1792. (892) A woman says to her husband, “ Verily so and so has 
divorced his wife, so divorce me (also), " and the husband says, “ Thou art 
more (completely) divorced than that woman;” then the woman shall 
become divorced: and so also if he (names the other woman and) says, 
‘t Thou art more (completely) divorced than so and so." 

1793. (893. A man says to his wife, with whom he has had inter- 
course, “ Thou art separated, thou art divorced, thou art separated (bain) " 
then if he intends by the use of the first mentioned expression (that is, 
“Thou art separated”) a divorce, then (the whole of) this expression will 
amount to three divorces: but if he does not, by the use of the first portion 
of the expression, intend a divorce, then two divorces shall be caused. 
(Express words of divorce do not require intention to give effect to their 
meaning, which will be established even if the intentior be to the contrary ; 
e.g., Where a man intends thet by uttering the words “Thou art divorced,” 
there should be no divorce, still divorce shall be caused; so also if he 
utters them without having any intention at all. See Rudd-oo) Moohtar, 
Vol. 11, page 707. Therefore express, or sureeh, words of divorce do not re- 
quire intention to support them. But there are words which, though not 
primarily designed to denote divorce, still indirectly imply divorce; and 
therefore they are called Kinayaat-i-Tulak — which are defined by the 
Shureh-Vekaysh in Vol. II, page 54, to be expressions not formed for divorce 
but capable of meaning divorce and capable also of a meaning other than 
divorce: these words, therefore, when used may or may not cause divorco: 
there must, therefore, be an intention — or nseut, which is equivalent to 
kusd-i-kulub or mental effort, for which rofer to Shureh-Vekayah, Vol. I, 
page 113,—to cause divorce before they can be accepted as having been 
used ‘or the purpose of causing divorce; or there must be circumstances or 
Dulaiut+-Hal from-which an inference of such intention can be drawn ز‎ 
those circumstances may be either when divorce is the very topic or subject 
of discourse, or they may be when a man is angry. Thus in the example . 
given in this paragraph, the words used are “Thou art separated or haín;" 
< bain " means separate ; so that the expression might mean “ saparsie from 
the marriage" or “separate from goodness," or irom anything else: it 
may mean divorce or it may not: therefore there must be an intention 
to divoroe in order that those words might be received in the sense of 
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divorce, or there must be circumstances or Dulalut- Hal to denote such 
intention. When, therefore, the first portion of the expression is used 
then, if there is an intention to divorce, that portion of the expression shall 
cause one divorce; and if there is no intention, then there will be no 
divorce: the second portion of tke expression is express in the matter of 
divorce, and therefore there will be a divorce, whether there is an intention 
or not: the third portion of the expression, though not express but merely 
a kinaya or sign of divorce, shall cause a divorce even without any inten- 
tion, because being usod after divorce has been mentioned, there ere 
circumstances or Dulalut-i-Hal from which the intention to divorce could 
be inferred.) 

1794. (894) And if a man says to his wife, “ Thou art separated,” 

and the Kazee effects a separation between them (hoiding that there was a 
divorce under tho law), and the man then says, “I had said to her yesterday 

“thou art separated (bain)," then verily shall there be caused the first 
divorce (which the Kazee has already given effect to), and the second divorce 
(viz., that which is now admitted by tho husbard): and the man shall not be 
allowed to set aside the divorce which the Kazee has caused. (Note.—See 
Fatawai Alumgiree, Vol. III., page 426, line 14, and page 416, line 10, and 
Rudd-ool Moohtar, Vol. IV., page 516. Here the principle involved is this: 
that whon witnesses are competent witnesses, e.g., when they are free men 
and so forth, and the Kazee on the faith of such witnesses has made a decree, 
after having recourse to all authorised modes for discovering the truth, 
and such a decree relatés to Ookood, i.e., contracts, e.g., marriage or sale, or 
to Foosockh, i.e., dissolution, e.g., divorce, or Ikala, i.e., annulment of sale, 
then the Kazee's decree is absolutely binding and is irrevocable. There- 
fore when the wife, in the instance given in the text, comes to the Kazee and 
says, for instance, “To-day my husband made me bain or separate" and the 
Kazee makes a decree, his decree is irrevocable; if the husband then 
comes to have the decree revoked saying, “ I did not make the woman bain 
to-day, but yesterday," then a second divorce shall be caused by the admis- 
sion of the husband that he had divorced “ yesterday," in addition to th 

divorce already decreed by the Kazeo.) 

1795. (895.) A man says to another man, “ Have you divorced your 
wife," and the man addressed says, ““ Yes" (or naam), spelling the word by 
its letters (and repeating the letters composing the word instead of. 
pronouncing the word itself) withont uttering the word as & whole, or says, 
“ bula" (or yes), spelling the word by its letters, without uttering the 
word ss a whole, the divorce shall be caused. 
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1796. (895.) A man saysto his wife, “Every woman that I shall marre is 
divorced, and you aredivorced," his wife sh»li become divorced at present (t.e. 
immediately st the moment without waiting for him to marry other wives): 
and if he says, “I meant by tho words (‘and you are divorced '( that your 
divorce was dependent on my marrying other wives;" the Kazoo shail not 
accept his explanation. (The expression used might be read in this way — 
' Every woman whom I shall mary shall become divorced, and then yot 
shall also become divorced," or the expression may mean this—“ Every 
woman whom I shall marry shall become divorced when they shal be 
married, but you are divorced at the present moment.” But the expres- 
sion, “ You are divorced” is coupled with tho whole of the precoding 
سک‎ and not with the sequence of that sentence, thereforo the expres- 
sion: “ You are divorced ” has immediate effect). 


1797. (897. And if he says, “Every woman that I shall marry, she 
is divorced and you (too)," then if he intends that his wife shall become 
divorced at the present moment, a divorce shall be caused at present, other- 
wise not. Soisit laid down in the Moontuke. (The reason is, that the 
word “you” is print facie coupled with the word ** she, " and therefore 
the meaning would be“ If I shall marry you, then you are divorced, ” 
but she has alrealy been married; and therefore there will be no divorce 
on her if the sentence be read as conditional: but the expression might 
also moan “and you are divorced," and this meaning depends on his 
intention. Therefore if he has the intention of divorcing his wife at present, 
she shall be divorced at once: otherwise she shall not be divorced at all. 
Compare paragraph 1560 post). 


1798 (898.) And if he says, * Tho woman so aud so, whom I skall 


marry to-morrow, she shall become divorced and you (too) ;” a divorce 


shall be caused on his wife (to whom the man addresses himself) at present, 
and no divorce shall be caused (on the morrow) on the woman whom he 
shall marry. (If he had said, “ Whichever woman I shall marry to-morrow ” 
r “ If I shall marry Zynub to-morrow,” “ she shall be divorced,” then, in 
the event of marriage, the woman, or Zynub, will be divorced; because 
the divorce must either be pronounced.in a marriage state or be referred 
to the cause of ownership, which is marritge; but the expression in the text 
is equivalent to his saying “ Zynub shall be divorced. uy 
1799. (899. And if the man says, * The woman I shall marry 
to-morrow, she shall be divorced, and you (too),”; then no divorce shall be 
caused on his (present) wife, until the man marrics to-morrow, unless he 
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has an intention (to cause divorce on his wite at prescut, and thon such 
divorce shall be caused). 


1800. (900.) And if he says, “Every woman whom I shall marry, 
and my wives are divorced ;" then the divorce is effected on his wives 
instantly. 

1801. (901. And if he says to his two wives, “ This is divorced, 
(and) this (too)," the last word being addressed to his other wife, both of 
them shall be divorced. And so alsoif ho says, “and this” or “ then 
thie " (that is, he says, “ This is divorced and this" 01 “this is divorced 
thenthis.") And this rule also applies to the case of emancipation. This 
is stated in the Moontuka. 


1802. (902.) A man says in respect to his wife “divorced” (meaning 
“ she is divorced)" without naming the woman, and he has one well-known 
wife, his wife shall become divorced by way of analogy (Jstihsan.) And 
if he (subsequently) says (or explains himself by saying) ''I. have got 
anothe- wife and I intended her," his word shail not be accepted (by the 
Kazee) unless he establishes proof by witnesses (that he had another wife). 


1803. (903.5 And ifa man says, “My wife is divorced," and he has 
two wives both being well known, it is competent to him to refer the divorce 
to whichever of the two wives he likes. 

1804, (904.) A man says, “ I owe to my wife one thousand dirhems,”’ 
and he has a well-known wife: he then says, “I have another wife and 
the debt is due to her;" his word shall be accepted (because it is 
competent to him to explain his liability ; bu: in the case of divorce, his 
wife, known as such, will be understood to have been meant by him). 


1805. (905.) And if he says, “ My wife is divorced and I owe her a 
thousand dirhems:” the divorce and debt shall be referable to his wife 
who is well known as such, and he shall not be believed if he zefors the 
divorce and the debt to another wife: so also if he commences with 
property and cays, “I owe to my wife a thousand dirhems, and ‘he is 
divorced ” (the debt and divorce shall be applicable to the known wife and 
the man shall not be confirmed if he says, he meant another wife), 


1806. (906.) And so if (having a well-known wife) he says, “My 


wife is divorced,” and then after a short time says, “I owe to my wifea 


thousand dirhems” (instead of saying, “And I owe to her a thousand 


dirhema ") : and he afterwards says, “I have got another wife and I intended - ix 
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her;” he shall be confirmed (or accepted) in regard to property, but he 


shall nct be confirmed in regard to divorce. 


1807. (907.) And if a man has two wives, and the man has not had 
intercourse with either of them, and be says, “ My wife is divorced, my 
wife is divorced; " both the wives shall be separated (:.e., shall become 
irrevocably divorced); and if he says, “I intended only one of the two 
wives," he shall not be confirmed (by the Kazee; because the husband not 
having had intercourse with either of them when he had said, for the first 
time, ' My wife is divorced," the result was that one wife became irrevo- 
cably divorced, and that wife ceased to be the subject-matter of further 
divorce ; and therefore the second expression cannot possibly apply to the 
same wife: the second expression must, therefore, apply to the second 
wife). And so, if he says, “My wife is divorced and my wife is divorced." 

So also in the case of emancipation (that is, if a man having two 
slaves, says twice “ this is free," both the slaves shall be free, and the man 
shall not be heard to say that he used both expressions in respect of one 
and the same slave). 

And if the man has had intercourse with both of his wives, and he 
says, “My wife is divorced ; my wife is divorced,” it is competent to him 
to make the divorce fall upon one of them (because when a man has bad 
intercourse with his wife, then he can divorce her thrice before she would 
cease to be his wife: and the three divorces might be pronounced at once, 
as when a man says, “I divorce yon thrice,” when she shall become irrevo- 
cably divorced, or he can give her one divorce, and she will then have to 
observe her Iddut, and during the Iddut he may give her another divorce, 
and so a third. But a wife with whom there has been no intercourse, be. »mes 
irrevocably divorced by one divorce, and there is no 7ddut fcr her. There- 
fore, when he has had intercourse with her and says, “ My wife is divorced; 
my wifo is divorced; " divorce will be caused primá facie on both the wives, 
but if he makes a statement that he intended to apply the divorce to only 
one, then that one alone will be twice divorced, as from the time the 
divorce was pronounced, and not the other one). 

1808. (908. A woman says to her husband, ** Divorce me," and the 
husband says, “I have done so:" the woman shall become divorced. 
And if the woman then says, ' Increase (or enlarge) it to me," and the 
man says, “ I have done so,” she shall have a second divorce. 

1809. (909.  Andif a woman suys to her husband, ‘‘ Give me three 





ON IMMEDIATE 11+60 ۰ 7 


divorces,” and the husband says, ' I have done ao,” or he says, “I have 
divorced thee," she shall be thrice divorced. And if in answer to his 
wife, he says, “ Thou art divorced," or he says, “ Then thou art divorced," 
one divorce shall be caused (becanse in this last case, the answer does 
not embody or is not in the terms of the question; whereas in paragraph 
908, or iu the first case in 909, the answer was in terms of the question). 


1810. (910.) A man says to his wife, “ Divorce yourself," and the 
woman says, ““ I am unlawful to you,” or she says, “ I am separated (Lain), 
or she says, “I am without you ”’ or “ released from you," the woman shall 
become divorced. 

Every word which amounts to a divorce (or is sufficient to cause 
divorce), when used by the husband, shall, if used by the woman by way of 
answer, be sufficient to cause divorce. 


1811. (911. A man says to & woman, “ Oomrah, the daughter of 
Soobuh, is divorced," whilst his wife is named Oomrah, but she is the 
daughter of Hafs, and he has no intention (to divorce his wife by the use of 
the expression), his wife shall not be divorced. 

And if Soobuh is the husband of his wife's mother (that is, the wife’s 
step-father) and the wife is (commonly) spoken of by reference to Soobuh 
(that is, people call her as the daughter of Soobuh) and the wife is a child 
in the lap of Soobuh (that is, she is of tender years); and if he (under 
the: 3 circumstances) expresses himself as aforesaid, whether with a know- 
ledge of the wife's parentage or not (that is, whether he knows that his 
wife is the daughter of Hufs or not), his wife shall become divorced, and 
he shall not be confirmed by the Kazee (when he says that he knew his 
wife was the duughter of Hufs and therefore the divorce shonld not apply 
to his wife); but between him and his God (that is, morally speaking) 
the divorce shall not apply to his wife if he knew her parentage (that is, 
if he knew that she was the daughter of Hufs) ; and if he did not know ber 
parentage (that is, if he did not know that his wife was the daughter of 
Hufs) then the divorce shall be caused on his wife also as between him 
and God (tha: is, his wife shall become divorced morally speaking, as also 
in law). 

And if he intends to divorce his wife (by the use of the aforesaid 
expression) then in all these cases (whether the husband knew of the wife's 
parentage or not, whether Soobuh is the mother's husband or not, 
whether Soobuh is known to be the wife's father or not, whether the wife 
is in the lap of Soobuh or not), his wife shall be divorced as between him 
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and the Kazee (that is in law) and also as between him and ^od (that is, 
morally). 

1812. (912.) A man says,“ My negro wife is divorced ” whilst his 
wife is rot of negro origin, the divorce shall not apply to his wife 
(when the divurce is not addressed in the presence of the wife; but when 
ho says, This my negro wife is divorced ” then she shall be divorced, 
whether she is a negro or not; because quality or wusf is effectual in case 
of absence, but ineffectual when parties are present). 


1813. (913.) And if a man has a wife in possession of her vision, and 
the man says, “This my blind wife is divorced," vointing to his wife 
who is in possession of her vision, the wifo in possession of her vision sha!! 
become divorced, and ths mention of the name and quality when (the woman 
is identified by being) poiuted ont, counts for nothing. 


1814. (914) A man has two wives, Oomrut and Zynub. "Tho hus- 
band (being behind a screen) aays, '* O Zynub," but Oomrut answers him; 
he then says (being under the ir;pression that Zynub has answered him) 
«Thou art divorced thrice (ur once or twice)." The divorce shall be 
effective aa against her who answered him, if she is hia wife ; but if she 
(who answered him) is not his wife, then what he says is void (and it goes for 
nothing) because the husband gave utterance to divorce in answer (or 
reply) to her who answered him: but if he says, “ I intended (to divorce) 
Zynub," then Zynub shall become divorced. But if he says, “Oh Zynub!, 
thou art divorced," and nobody answers him, then Zynub shall become 
divorced. 

1815. (915. And if he says to his wife, whom he sees and tc whom 
he points out, “O Zyuub, thou art divorced," and the wife addressed is 
another wife of his, whose name is Oomrnt, the divorce shall be caused on 
Oomrut; the woman pointed out being taken as identified (by the sign) 
aud the mention of the name being considered void (and not taken into 
account). 

1816. (916. A man says to his wife, with whom he has bad inter- 
course, “ When I shall divorce thee, then thou shalt be divorced " (i.e., he 
made divorce conditional on divorce); he then divorces her: two divorces 
shall be caused on her (one divorce, involved in tho expression “Thou art 
divorced,” shall be caused ; and another divorce, which was conditional on 
& divorce aud which depended on this divorce, shall also be caused ). 

So also (two divorces shall occur) if he says, “ If I divorce thee” 
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or “ At the time when (or mata) I shall divorce thee," or “ At the time in 
which I shall divorce (then, thou shalt be divorced). 

1817. (917.) So also if he says, “ Whenever (Koolluma) I shall 
divorce thee, then thon art divorcad,” and he then divorces her once, 
two divorcees shall be caased (one divorce caused at present; and the 
other, which waa made conditional). 

1318. (918) And if be says, “ Whenever the divorce caused by me 
shal! be caused oa thee, thou shalt be divorced ;” and he then divorces her 
once, she shall be divorced thrice {i.e., once on account of the words “ thou 
art divorced"; another divorce on account of the condition relating to the 
first divorce becoming effective ; and a third divorces will also be caused 
because the second divorce has become effective ; and so on a fourth, and a 
fifth; but three divorces are sufficient to effect a complete separation; 
therefore the rest are not taken into account). 

1819. (913. A man says to his wife, with whom he has had inter- 
course, “ Thou art divorced ; thou art divorced " (withont using the word 
> and ^), two divorces shall take effect upon her, and the husband shall not be 
confirmed by the Kazes, if he says, he meant by the second ezpression, 
simply (a repezition and) information of the first. 

Bo also if he says, ' Verily have I divorced thee, verily haye I 
divorced thee" (without naing the word “and "), or if he says, “Thon art 
divorced, verily have J divorced theo " (without using the word *and"), two 
divorces shall take effect. (Compare paragraph 907.) 

1820. (920.) And if he says, “ Thou art divorced, ” and then another 
manor woman asks him,“ What did you say," and he answers, “ Verily 
have I divorced her," or says, ' I said, she is divorced,” only one divorce 
shall take effect in law and alac as between the man and his God (that is 
to say, the second expression used in the course of the conversation goes 
for nothing). 

1821. (921.) A man seys to his wife, “ Thon art divorced (Aammout- 
ul-Twlak) by the majority (or larger number) of the divorce," or “ by 
(Joolul Tulak) the respectable (number) of the divor.., ‘hen two divorces 
shall be cansed. (Seo Fatawai Alumgiree, Vol. I, page 524, line 20, and 
Rudd-ool Moohtar, Vol. II, page 742. Aammut-ul-Tulak means, the major 
number of the divorce: divorce consista of three units: one unit is the 
meansst or the smallest, that is, the lowest number: three unita constitute 
the whole number of divorce, therefore two unita constitute the larger or 

2 
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major number of the divc.ce. Jool-ul-Tulak, similarly means the respect- 
able number: one is the lowest o: the meanest number : tliree is the fullest 
or largest number, and two is & respectable number). 

And if he says, “ Thou art divorced (Kool-ul-Tulak), every (unit) of 
the (aggregate number of the) divorce (considered as a whole and © 
single notion)," then three divorces shall be caused. (See aiso paragraph 
925 post. See Rudd-ool Moohtar, Vol.II, page 743, and Fatawai Alumgiree, 
Vol. I, page 524. Al Tulak has two meanings; one meaning is, one certain 
unit of the divorce, and in this case Kool-ul-Tulak would mean every 
fraction or portion of one divorces, and every fraction or portion of one 
divorce is only ono divorce ; &nd therefore if the husband uses the expression 
Kool-4l- Tulak, the meaning according to this sense would be one divorce, as 
the Rudd-ool Moohtar points out frem the Zakheera and the Babur-ool-Raik. 
But the Rudd-ool Moohtar goes on to show that this is a mistaken view, and 
that the correct view is this; that Al Tulak means the divorce recognized by 
the Shera, and what is recognized by the Shera is divorce consisting of three 
nuits; therefore Al Tulak or the divorce means the notion divorce considered 
as a whole in the aggregate, and therefore Kool-ul-Tulak means every unit 
of such divorce, and therefore that expression means three divorces : because 
Tulak isthe musdur or an infinitive word, and applies in its original sense 
to the real unit or to number one, and it also admits of being used for a unit 
which is not areal unit, but has merely been assumed to bo a unit. The 
real unit or Furd-i-Hukeekee is number one, and the metaphorical or assumed 
unit or Furd-i- Hookmee is number three considered as a unit: therefore when 
a man uses the word Al Tulak only, without any other qualifying or 
enlarging expression, ho primí facie means one divorce only, but he might 
also mean three, and therefore one divorce shall bo caused unless he 
intends to cause three divorces ; in which case, three divorces sball be 
caused: but when he uses the words Koo! or every, then prima facie, 
he means three divorces. So also if a man says, * Thou art divorced by 
the divorce or Al Tulak,” then one divorce shall be caused primd facie, but 
if ho intends three divorces, then three divorces shall be caused. But if he 
anys, “Thou art divorced by every the divorce, or Al Tulak Koolluhoo’’ 
then three divorces shall bo caused. So also if he uses another infinitive 
form, viz., Tutleek instead of Tulak, then the same result follows; but if 
he uses the word Tutleekut with tho letter ta which deuotos one single 
individual in the real singuiar number, then only one divorco shall be 
caused: as for instance, when he says, “ Thou art divorced by every portion 
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of a single divorce or Kool-ul-Tutleekui,” then only one divorcee shall be 
caused; but if he says, “ Thou art divorced overy unit of the divorce or 

(ool4-Tutleekutin’’ then three divorces shall be caused; because when 
Kool ie made moozaf to, or is referred to a common noun or Nukira, then 
it embraces every individual member connoted by the common noun: there- 
fore the expression means every unit of the diverco and applies to three 
divorces). 

1822. (922.) And if he says, “ Thou art divorced by most of the 
divorces (Aksur-ul-Tulak),” it is said in the Asul (or Mubsoot by Mohamed) 
that three divorces shall be caused (because “ most divorces’ means the 
greatest number of divorces, which is three. (See Rudd-ool Moohtar, 
Vol. 2, page 741). 

And if he says, “ Thou art divorced by the least of the divorce," onc 
divorce shall take effect. 

And if he says, “ Thou art divorced not the least nor the most," then 
views differ owing to difference of traditions (from Aboo Huneefa). Th. 
lawyer Aboo Jaffer, on whom be peace, says, two divorces shall be caused, 
and Sheikh-ool Imam Aboo Bakur Mohamed, son of Fuzul, on whom be 
peace, says, one divorce shall be caused: and the lawyer Aboo Nasur 
Mohamed, son of Salam, on whom be peace, says, three divorces. shall be 
caused: but the most obvious view is that teken by the lawyer Aboo 
Jaffer, on whom be peace. (See Rudd-ool Moohtar, Vol. II, page 742 for a 
discussion as to the reasons in support of the views and which view ought 
to be considered correct). 

1823. (923.) And if he says, ‘‘ Thou art divorced by numbers” then 
Ibn-i-Sumaut, on whom be peace, says, two divorces shall be caused. 

1824. (924) And if he says, “ Thou art divorced until three divorces 
aro completed." Busheer, son of Weleed, on whom be peace, says, threo 
divorces shall be caused; and that if he intended other than two, ho shall 
not be conirmed by the Kazce. 

1825. (925. And if the husband says to his wife, “Thou art 
divorced by every portion of a single divorce (Kool-ui- Tutleekut)," she shall 
be divorced once; but if he says, “Thou art divorced by every divorce 
(Kool-i-Tutleekut), she shall be divorced thrice, whether the woman is one 
with whom the husband has had intercourse or not. (See paragraph 921.) 

1826. (926.) So algo if he says, “ Thou art divorced after every 
divorce ” or “ by every (unit) of the divorce " (see paragraph 1064 post), or 
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if he says, “ Thon art, with every divorce, divorced," the wife shall be 
divorced thrice (because after every divorce there is & further divorce and 
so on ad $nfiniium : but threo divorces constitute tho highest number). 


1827. (927) And if a man says to his wife, “Thou art divorced 
with every wife of mine," and he has four wives, all of them shell become 
divorced. And if in these cases ) e., in paragraphs 924, 925, 926, and 927) 
he intended only some of his wives and only some of the divorces (not 
all the wives or all the three divorces), he shall not bo confirmed by the 
Kazeo, but he shall be confirmed (morally) as between him and his God. 


1828. (928.) And if he says, “Thou art divorced three halves of 
divorce," two divorces shal! take offect (because three halves mean one and 
a half; but the fraction shall be completed), but if he says, '* Three halves 
of two divorces.” then three divorces shall be caused (Fecause one half of 
one divorce amourts to one divorce; aud half of the other divorce 
amounts to another divotce, the third half might come out of the first 
or the second one ; but no preference can be given to either, and therefore 
this half shall bo taken to be independent of the other two). 


1829. (929) And ifhe says, “Thou art divorced by two half divorce,” 
one divorce shall be caused (because two halves of one amount to one). 


1830. (930.) And if he saya, “Thou art divorced by half divorce, and 
one-third divorce and one-fourth divorce," then three divorces shall be 
caused. And if he says, “ Half divorce and one-fourth of it and one-sixth 
of it," one divorce shall be caused. 

(Note.— See Rudd-ool Moohtar, Vol. II, page 717 and Fatawai 
Alumgiree, Vol. I, page 508. A fraction of a divorce is a full 
divorce, as for instance, where a man says, “Thou art divorced by one 
divorce ” or * by one-thousandth of a divorce," then one divorce skall be 
caused. Divorce is not susceptible of fractions, and if a fraction is men- 
tioned, then instead of the divorce being negatived, the fraction is completed 
to a unit, because it is preferable to give effect to an expression than to 
render it nugatory: the examplesin paragraphs 928 and 929 are explained 
by this rule. Secondl1;,—if the husband says, “ One half of s divorce, ons- 
third of a divorce, one-sixth of a divorce" without using the conjunction 
“and,” then only one divorce shall be caused ; becanse the succeeding 
fractions shall be taken as having been mentioned by way of Budul or in 
substitution of the preceding fraction. Thirdly,—if the man says. “ One 
half of divorce and one-third of divorco and one-fourth of divorce " that 
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is, he uses conjunctions and refers the fractions to the divorce expressly 
mentioned, then three divorces sball be caused; because when a 
common noun is repeated as a common noun, then the second mentioned 
noun ia different from the first mentioned noun, and therefore the “ third 
of divorce" must be understood to refer to divorce different from that of 
which the half was mentioned before and of which the fourth was mentioned 
afterwards; in other words, the divorces of which the fractions are men- 
tioned are different divorces, and as fractions of three divorces are mention- 
ed, those fractions must be completed and three entire divorces shall be the 
result. Fourthly,—If the husband says ‘*‘ One-half of the divorce, and 
one-third of rr, and one-fourth of rr " that is, heuses the conjunction “and” 
and refers the fraction in the first portion to the **divorce" und in the 
other portions to the pronoun of the divorce, then the fractions refer to 
the same divorce; and if the fractions when added together amount to a 
unit or less than a unit, then oi e divorce sball be caused ; and if they amount 
to more than one and less than two, then two divorces shali be caused ; and 
if they amount to more than two and less than three then three divorces 
shall be caused, and if they amount to more than three, even then three 
divorces shali be caused}. 


1831. (931.) A man is told that, ‘‘So and so has divorced thy wife” 
or * Has emancipated thy slave ;” the man says, ** What be has done is 
good,” or “ What he has done is bad :” the learned lawyers have differed 
in this matter: Sheikh-ool Imnm, the Great, Aboo Bakur Mobamed, son of 
Fuzul, on whom be peace, says, divorce shall not be cnused in such a case. 

1832 (932.) A man says to another, ۶“ I have divorced thy wife; ۳ 
the latter says, ** You bave done well" (by way of sarcasm) or says, “ Thou 
hast done wrong,” these words having been spoken by way of refusal (to 
accept what he has done asa volunteer), this shall not amount to per- 
mission ; but if he says, ** Thou hast done well, God may bless tbee for 
relieving me of the woman," or says in the matter of emancipating the 
slave, “ Thou hast done well, God may accept this act from thee," this 
shall amount to permission (or ratification). 

1833, (933. A man says to hia wife, **Thou art divorced by the 
number of the hairs of Satan," one divorce shall be caused (because the rule 
in 8 ense where the word ** number ” is referred to a thing—as to which it 
cannot be positively stated whether the reference is correct or as to which 
it eannot be negatively naserted that the reference is incorrect—is that ouly 


— one divorce is caused and the thing referred to will go for nothing : in 
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the instance given we cannot say whether Satan has bair or not, and 
therefore only one divorce is cansed. And also in the case where “ num- 
ber” is referred to a thing as to which one knows for certain that to 
refer the “number ’’ to that thing is incorrect, then also one divorce 
shall be caused, ns in the instance given in paragraph 935 post, where the 
reference to the number is inapplicable. And the divorce caused in such 
cases is, according to analogy from Aboo Huneefa's views, a bain or com- 
plete and irrevocable divorce; because, although tlie thing referred to goes 
for nothing, still the whole of the expression is of greater force than the 
simple declaration—** Thou art divorced : " but Aboo Yusocof bolds that 
one revocable divorce shall be caused, because the whole of the reference 
goes for nothing. See Rudd-ool Moohtar, Vol. IT, page 744). 


1834. (934. And if be says, “Thou art divorced by the number 
of * * * * P whilst tlie woman has applied the depilatory 
ingredient, and there is consequently * * * * then Mahomed, 
on whoin be peace, says, no divorce shall bc caused just as if he had said 
** According to the number of hair on the back of (the palm of) my hand," 
whilsthair hasbeenremoved from liis land; (because—see Rudd-ool Moolitar 
page the snime—these are places where hair does grow, and therefore the 
man shall be considered to have made divorce conditional on there being 
hair: so that if there is no hair, no divorce shall be caused; but if there is 
hair, then the divorce shall be according to the number of bair). 


1835. (935.) And if he says, “Thou art divorced by the number of 
hair on the palm of my hand," then (one) divorce shall be caused, &nd the 
mention of hair shall go for nothing; because the palm of the hand is not 
the place where hair grows, contrary to the back of the palm of the hand. 


1836. (936. A man says to his wife, “Three divorces are upon 
thee:" she shall be divorced thrice (although he does not say, “I have 
caused three divorces on thee”). 


1837. (937.) And if a man says to his wife, ** Thou art divorced once”; 
and the woman then says (in Persian), ** Dost thou wish a thousand (tbat is, 
dost thou wish to give me a thousand divorces but expressed in an ambigu- 
ous manner 80 that the expression might menn anything, e.g., dost thou wiah — — 
a thousand dirhems or any thing else) and the husband says, ** A thousand," NELLO 
without intending anything (whether divorce or something else); then the z 
learned lawyers have said that this is nearer to causing a divorce (than P 
not; and three divorces shall be caused). = — 
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1838. (938. A man says to his wife (in Persian), “f A thousand 
divorces for thee I have made into one": the learned lawyers have said 
that three divorces shall be caused, just as if he had said —''I havo divorced 
thee thrice” at once. 

And if he says (in Persian), * At every time, a thousand divorces for 
thee I make into one” (the declaration being ambiguous, whether ho makes 
it now or will do so in futuro) and intends thereby to cause divorce (at 
present): tho learned lawyers have said that the woman shall become tlirico 
divoroed. 

And if he says, “‘ Verily havo they given to thee a thousand divorces,” 
this shall not amount to divorce (because the husband himself gives no 
divorce. See paragraph 1016 post). 

1839. (939. And if a man says to his wife (in Persian), “To thee 
three divorces,” three divorces shall be caused aa if he had said (in Arabic), 
“I have given thee threo divorces.” 


1840. (940.) And if he says to her (in Persian), “ I have given 
divorce to thee" (an ambiguous expression which might mean that he 
divorces her or entrustatg her the power of divorcing herself), then if he 
intends thereby to cause divorce, the divorce shall take effect; but if he 
intends to entrust the power of divorce to the wife, divorce shall not be 
caused; and if he does not interd to entrust to her the power of divorcing 
herself, this shall amount to causing divorce. 


1841. (941.) And if he says to ber (in Arabic), Divorce is for thee ” 
(also an ambiguous expression as in paragraph 910): Aboo Huneefa, on 
whom be peace, says, if the husband intends thereby to entrust the power 
of divorce to the woman, he shall bo confirmed as between him and his 
God (Dyanutun) ; 80 that if the woman stands up in the meeting (implying 
refusal to accept the authority) the authority to divorce shall become void. 
And if he does not intend anything, there is no tradition in the matter from 
Aboo Huneefa, on whom be peace; but it is fit that (in case thero is 
no intention one way or the other) divorce should be caused, and to this 
effect is the tradition from Aboo Y usoof, ou whom be poaco (that is, Aboo 
Yusoof holds that if there is no intention one way or the other, divorce 
shall be caused). 

And if he says (in Persian), “Tho divorce isto thee," then this 
amounts to entrusting the woman with authority to divorce herself accord- 
ing to them (all the three Imams). 





- 
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1842. (912) And if he says to his wife (in Persian), ^ On account of 
defect I have returned thee” and intends thereby divorce, then divorce 
shall be caused ; and if he says, “ On account of defect 1 have returned," 
divorce shall not be caused (because the expression is ambiguous and it 
is not certain to whom it applies. See paragraph 1123 post). 


1843. (943. A man says to his wife, “ Three divorces are upon 
thee” (as in paragraph 936), she shall be divorced thrice. 

Se also if he هرجه‎ to his slave, ٣“ Emancipation is upon thee," he 
shail become emancipated. 


1844. (944) And if a man says to another man, “ Take this slave 
in coneideration of a thousand,” and the other man says, “I have accepted" : 
this shall amount to a sale. 

And if a man says to his wife, “ Thy divorce is (binding) upon me," 
it is said in the Asul by way of deducing a principle from an illustration — 
“Dost thou not see that if the husband says ‘By God upon me is the 
divorce of my wife’, there is no obligation on the husband ” (that is, his 
saying so amounts to nothing ; because, see Rudd-ool Moohtar, Vol. II, 
page 712, this form of declaration is a formula used in making & vow or 
nuzur; as when a man says, ““ Upon me is Huj" that is, '' I make Huj, which 
was simply moobah or discretionary, binding on me”; and vowsare made in 
reference to matters of Ibadut or religious worship and uot in reference to 
other things: and although divorce does not come within the sense of Ibadut, 
still to divorce, no doubt, is Hulal, that is, a free or permissible act, but it 
is what ıs called A^5ghuz-1- Hulal in the eye of God, that is, God looks upon 
the act with condemnation ; and being Hulal the formula or Seegha of 
Nuzur may be used in reference to divorce though without any result). 


1845. (945. The following cases are such that difference exists 
amongst the learned lawyers regarding the correct rule applicable to 
them. 5 

A man says to his wife, ** Thy divorce is obligatory on me (that ia, it is 
obligatory on me to divorce thee),” or “binding (lanm) on me," or 


“ established on me,” or “ compulsory on me”; some of the learned law- - 


yers have said that in each of these cases one reversible divorce is caused, 
if the husband has had intercourse with her (for in the case of the wife with 
whom there has been n. intercourse, even a reversible divorce is tantamount 
to a complete divorce), whether the husband has any intention or not; 


and some of them have said no divorce shall be caused, even if the husband - 


1 | 
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intends & divorce by those words; and some of them have said that thero 
exists a difference of opinion, and that according to Aboo Huneefa, on whom 
be peace, divorce shall be caused by every one of those expressions, end that 
according to Mahomed, on whom be peace, divorce shall be caused if the 
husband makes use of the expression lazim or binding ; and that according 
to Aboo Y usoof, on whom be peace, it is necessary for the husband to intend 
divorce in each of these cases (and in that case divorce shall be caused in each 
of these cases); and Sndur-i-Shubeed has said in the Book on Oaths, in his 
work called the Shurah-ool Mookhtasur, that the correct principle is, that in 
none of theso cases shall divorce be caused according to Aboo Huneefa, on 
whom be peace; and he says in his work called the Wakiat that divorce shall 
be caused in each of these cases: ard the lawyer Aboo Jaffer, on whom be 
peace, says that if the husband makes use of the expression Wajib or obliga- 
tory, divorce shall be caused on &ccount of popular recognition ; and that if 
he makes use of the expression Sabit that is established, or Furz that is 
compulsory, or lazim that is binding, divorce shall not be caused on account 
of the absence of popular recognition of these words in the sense of divorce. 
(See Rudd-ool Moohtar, Vol. II, page 712, for the reason of the rule and 
of the difference in these cases). 

1848. (940. A man says to his wife, “ Oh, the divorced one,” then 
if she had no husband before, or if she had a husband who is dead but 
who never divorced her, divorce shall be caused on her; but if she had a 
husband before and he had divorced her, then if the present husband by 
the expression used by him did not intend information (of the past), the 
woman shall become divorced; but if he says, “I intended thereby an 
informstion," he shall be confirmed morally as between him and his God ; 
and as regards the question whether the husband will be confirmed by the 
Kasse traditions have differed; but the correct rule is, that he shall be 
confirmed by the Kazee; and if he says, “I intended by that expression 
mere abuse," he shall be confirmed as between him and his God, but not by 
the Kazce. 

1847. (947. ) And if the husband says to his wife, “ Thou art aban- 
doned” (not using the word divorce), or he says, “Ihave abandoned 
thee ;" if he intends thereby a divorce, then divorce shall be caused, other- 
wise not. (The word “ Mootluk" which, has been translated as “ aban- 
doned” is a kinaya or indirect expression of divorce; therefore inten- 
Hon is necessary). : 

1848. (948.) If a man says to his wife, “ I have given to thee (Aarto 

R 
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thy divorce by way of a loan :” then according to Aboo Yusoof, on whom 
سا‎ peace, she shall become divorced just as when he says “ I have lent 
thee thy divorce:”’ and according to Mahomed, on whom bc peace, divorce 
shall not be caused : and according to Aboo Hunecefa, on whom be peace, 
there are two traditions in the matter, (and according to one of thoso 
traditions, divorce is caused, and according to the other it is not), 


1849. (949.) And the Mashaikhs, on whom be peace, have differed 
regarding the rule when the husband says to his wife “ I have pledged to 
thee (Rukunto) thy divorce :” but the correct rule is, that no divorce is 
thereby caused. 

[Note—See Rudd-ool Moohtar, Vol. II, page 714. The word “ pledge " 
or Rihn is hot a direct expression of divorce and most of tho Jurists 
also hold that it is not au indirect expression or kinaya or divorce. 
Divorce is not caused by the use of that expression, because it does not 
denote the cessation of ownership. In the Buhur-ool Raik it is laid 
down that the word is a inaya or sign of divorce, and that if the husband 
has intention to divorce, then divorce shall be caused. As regards ‘‘ wuhubto 
or I have made a gift," and “ audato or I have kept in wudeeut or trust," and 
۶٢ akrazto or I have lent," these are held by the author of the Buhur-ool Raik 
to be &inayaat of divorce. See Vol. II, Rudd-vo! Moohtar, page 766. Ifa 
man says “ Baraito, or I am released from thy marriage," then divorce shall be 
caused, provided he had the intention, because to get released from marriage 
is to give up the marringe, and the word is thereforo, used as an indirect 
expression of divorce, in which intention is necessary ; but if he says 
> Baraito, or I am released from thy divorce," that means “ I have given up 
the divorce or I will not give divorce," and therefore no divorce shall take 
place : there is no doubt seme difference on the question. So as regards 
the words “ Khulluitv or 1 have set at liberty," or “ Khullaito sabela,” 
or I have opened the way," or “ Turukto, I heve left,” these are 
indirect expressions of divorce; and if there is intention to divorce, then 
there shall be divorce, otherwise there shall be no divorce. See Rudd-ool 
Moohtar, Vol. II, page 767. If a man uses the following words, then one 
reversible divorce shall be caused, if he has the intention to divorce :—“ The 
divorce is on thee, i. e., Alaikai ;" ** Wuhubtokai, or I have made a gift 
to thee of thy divorce ;" “ Baitokat or I have sold to thee thy divorce," 
provided the woman says, “I have purchased without consideration ; " 
“ Khoozee, or take thou thy divorce ;” '* Akruztokai or I have lent to thee 
thy divorce ;" “ Verily has God shaa or desired thy divorce ;" “God has 
ordered or kaza thy divorce ;" ۶“ Shaito or I have desired thy divorce]. 
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1850. (950.) And if he says, “ 1 have set at liberty thy divorce" (that, 
is, I do no longer keep it confined with me) or says, “I have opened tho 
way of thy divorce," or says “I have left (turk) thy divorce;" then if 
the man intend» to canse a divorce, divorce shall be caused, otherwise noi; 
(because these aro indirect expressions of divorce, and therefore intention 
is necessary ; seo pararaph 1110 poet). 

And if he says, ۰۲ I am released from thy divorce," then the Mashaikhs 
have differed in this matter, and the correct view is that divorce shall not 
thereby be cansed (and even intention to divorce shall not be sufficient, 
because the expression might mean “I am not agreeable to divorce thee.” 
See paragraph 1114 post). 


1851. (95!) And if the husband says to his wife, “I have turned 
away from thy divorce," the divorce shall not be caused (because the ex- 
preasion means “‘ I do not wish to divorce thee). 

18852. (952. And if a man (having a wife) addresses her jointly 
with a man, saying, “One of you two is divorced," then, according to 
Aboo Huneefs, on whom be peace, divorce shall not be caused on his wife, 
but according to Aboo Yusoof, on whom be peace, divorce shall be caused on 
his wife. 

1853. (953. And if a man (having a wife), addresses her jointly 
with a strange woman sad says, ' I have divorced one of you two,” then 
his wife shall become divorced; and if he says, “ Oneof you two is 
divorced " and did not intend anything, then his wife shall not become 
divorced, but Aboo Yusoof and Mahomed, on whom be peace, say that the 
wife shall become divorced. 

1854. (954. And if the man joins his wife with what is not a 
ft subject (or muhul) of divorce, such as a quadruped or a stone and 
says, “One of you two is divorced," then according to Aboo Huneefa and 
Aboo ۲ usoof, on whom be peace, his wife shall become divorced ; but accord- 
ing to Mahomed, on whom he peace, his wife shall not become divorced. 

1855. (955). And if the man joins his living wife and his deceased 
wife and says “One of you two is divorced," his living wife shall not 
become divorced. 

[Note—Seo Fatawai Alumgiree, Vol. I, page 512. The formula 
“ One of you two is divorced " or “ This is divorced or this” are in reality - 
forms of Ikhbar, i.e., information; that is to say, primd facie they are in- 
tended to convey information of an event or of a fact: but those forms aro 
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also used for the purpose of Insha, j.e., creating some new right. When 
therefore the husband joins with his wife something else, then it must 
be seen whether that something is at alla fitting subject or muAul for di- 
voree, that is, susceptible of divorce. As for instance, when a man says in 
reference to his wife and a quadruped or a stone “ One of you two is divor- 
ced ” or ** This is divorced or this," then here the sense of Jkhbar or in. 
formation is negatived, and therefore his wife shall become divorced even 
without any intention to divorco. But if ho joins with his wife what is sas- 
ceptible of a divorce, as for instance, when he says; with reference to his wife 
and s strange woman, ۶ Ope of you two is divorced," or * This is divorced or 
this," then the strange woman is a subject susceptible of divorce and the form 
might be an information as regards the strange woman or, in other words, 
the intention might be t» convoy information that the strange woman is a 
divorced woman : in sucl¥a caso, if the husband has intention to divorce his 
wife, then she shall bo divorced, and not otherwise. So also if he joins his 
wife with a man and says, “ One of you two is divorced ۶ or “ This is divor- 
ced or this," then according to Aboo Haneofa, divorce shall not be caused on 
his wife excepi when he has the intention to divorce her — because the hus- 
band might have used the word “ divorced ” in the sense that it isthe quality 
of th» man in the case and might have intended to convey that he had divor- 
ced his wife—but according to Aboo Yusoof the man is not susceptible of 
divorce, and therefore the rule with reference to the quadruped or the stone 
would apply, and the wife shall become divorced even without an invention 
to divorce. Bat if ho says, in reference to his wife and a strange woman, 
"I have divorced one of you two," then his wife shall become divorced 
without an intention to divorce. And if he joins with his living wife 
his dead wife and says, ‘‘ One of you two is divorced,” or “ This is divorced 
and this," then his living wife shall not become divorced—becanse although 
the deceased is not now & fit subject for divorce, still tho form might have 
been used to convey an information that the deceased had been divorced]. 


1856. (956.) And if he says, “ So and so is divorced thrice, and so 
and so is with her;” the latter expressi a being used with reference to 
his other wife, both of his wives shall become divorced. 

So also if he says, “ So and so is divorced thrice” and then after- 
wards says, “I have rendered so and go a partner with her," each of 
them shall become thrice devorced. 


1857. (957.) And if he says to his four wives, “ Amongst you is one 
divorce ," each of thein shall bave one divorce cffective as against her 
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(because each of them geta one quarter of the divorce; and inasmuch as 
divorce is not susceptible of fraction, each gete the whole number or one 
divorce). 

So also if he says, “ Amongst you gre divorces,” or says, “ Three 
divorces” or “ Four divorces ” (each of the four wives shall have one divorce 
each), unleas he intends that a fraction of each divorce shall be on each, 
in which case (each of the wives having been divorced by a fraction of 
each divorce, which fraction shall be considered a unity), each wife shall 
have three divorces. 


1858. (958.) And if he says (he having four wives), “ Amongst you 
aro five divorces,” then on each wife two divorces shall be caused 
(because each gets one and a quarter but the fraction shall be considered 
a unity): so aiso as long as he goes up to eight divorces, and if he goes 
beyond eight divorces, then each wifd shall have three divorces. 


1859. (959. And so also if he says (to his four wives), “I havo 
rendered you partner in one divorce," then this case and the case whero 
he says, “ Amongst you is one divorce," stand upon an equal footing 
(that is, each shall be once divorced). 


1860. (960. [NoTz.—In the Arabic tongue the present tense and 
the future tense are expreesed by the same form, and, therefore, to prevent 
confusion, the past tense is used when the object is to create a divorce. 
Therefore if a man intends to say, “ I divorce you," he must use the past 
tense and say, “I havo divorced you." Bat if he does not wish to creato 
a divorce but to give information of a divorce, then the past tense will 
not do, and the form used is, “I have already divorced" or Koonto 
Tullukto]. A inan says, “I have already divorced‘ my wife," or “I havo 
already divorced one of my wives; " or says, “ I have already divorced my 
wife called Zynub,” or “I have already divorced Zynub,” and the fact 
is that Zynub is at present his wife, the divorce shall (at present) be 
caused on his present wife, and he shall not be confirmed if he refers tho 
divorce to other than his present wife (that is, he shall not be al'owed to 
say, “I did not mean to cause present divorce on my wife known as such to 
the people, but I intended by using these expressions to cause present divorco 
to another wife, who is not known tothe people as my wife) :" and ho shall 
not be confirmed in having made the reference to a past tense (that is to 
say, he shall not be allowed to say, “ I did not mean to cause present divorce, 
but I intended to give information that I had divorced my wife; " he shall 
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not be allowed to ssy so; because if he intended to give an information 
that he had already divorced his wife, then he would have, at the same 
time that he made the declaration, gone on to explain how the wife still 
comes to be his wife; and after the declaration his explanation, based 
upon the reference to the past tense, shail not be allowed). 

And if he says, “ I have divorced the first woman whom I married,” 
or says, “ I have divorced the woman who was my wife," or says, “ I had a 
woman for my wife, and you bear witness that she is divorced :" then in 
these cases his present wife shall become divorced, except when he admits 
(by all these expressions) a past divorce in relation to & past marriage, as 
for instance, when he says, “I have already divorced the woman who was 
my wife," or says, “ There was & wife to me and 1 divorced her," or says, 
* I have already divorced the first woman I married,” or says, ۶۶ I have 
already divorced the woman who was my wife who was called Zynub," or 
says, “I have already divorced the woman whom I married ;" in these 
cases, the divorce shall not be caused on the woman who is in his marriage, 
when he says I intended a different woman. 


1801, (961. A man says to his wifo, “ Thou art divorced three times 
every year," three divorces shall be caused instantly: and so if he says to 
hig wife on Thursday, '' Thou art divorced on Thursday," or says, “ Thou 
art livorced in Thursday." the divorce is cansed on her at present. 


1862. (962.) A man says to his wife in Persian, ““ If this year I desire 
& woman (that is, marry a woman), then she is divorced," and he then 
marries & woman before the expiry of the month of Zilhij (whrch is the last 
month of the year) of this year, then the woman shall.bécome divorced. 


1863. (968) A man divorces his wife and then says to her during 
the Iddut, “ Verily have I divorced thee," or says in Persian, “I have 
divorced thee,” another divorce will be caused (before the expiry of the 
lddut, the relationship of husband and wife is not fully at an end, and, 
therefore, she could be still further divorced in the case in the text). 

And if he says, “I have already divorced thee," or says in Persian, 
“I have already divorced thee," another divorce will not be caused 
(because this is information of the past). i 

1864. (964) A man says to his wife, “Thou art divorced or not," 
no divorce shall be caused sscording to them (the three Imams). 

But if ho say ; “ "hou ast divorced thrice or not, ” or says, “ Thou ert 
divorced once or uat,- or aays, “ Thou art divorced once or nothing," one 
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divorce sheli be caused according to the first view taken by Mahomed and 
Aboo Yusoof (because the negative applies to the number and not to the 
fact of divorce); then Aboo Yusoof, on whom be peace, retracted from his 
(first) view, and said that no divorce shall e caused. 


And if he says, ‘Thou art divorced or nothing,” then A boo Soolaiman, 
on whom be peace, says, that no diyorce shall be caused, and he does not 
maks mention in this matter of any difference: and it is mentioned in tho 
tradition reported by Aboo Hufs that, according to the view of Mahomed, 
on whom be peace, one divorce shall be caused, and that according to the 
view of Aboo Yusoof, on whom be peace, no divorce shall be caused. 
] Nors.—See Rudd-oo! Moohtar, Vol. Il, page 725, “Thou art divorced or 
not," means “ Thou art divorced or not divorced," and no divorce shall be 
caused by this expression, because the Insha, or creation of a right, must bo 
with certainty, but here the husband leaves it doubtful whether he causes 
divorce or not, and therefore there is no Eekaa, or causing of divorce. So 
also as regards “Thou art divorced or nothing," no divorce shall be caused, 
except according to the view of Mahomed, who says one divorce shall be 
cansed, becauge according to him the expression has the same meaning as 
when & man says, “Thou art divorced or there is nothing in the world” but 
the latter alternative is untrue, and therefore the former alternative must 
be true, and therefore in the result what remains is the single proposition 
“ Thon are divorced," and therefore one divorce shall be caused; whilst 
Aboo Yusoof says, “ Thou art divorced or nothing" means “Thou art 
divorced or art nothing” and “nothing” negatives divorce also; .there- 
fore the expression means, “ Thou art divorced," or “Thou art not 
divorced-or-enything-else " that is to say, the husband in one part of 
hia speech affirms divorce aa regards the woman and in another part of 
the same speech negatives it; therefore there arises a doubt in the 
causing of the divorce. Aboo Yusoof’s view is based on the rule of 
jurisprudence that when a common noun, such as a thing, is negatived, 
then the sense ie that of universality or of negativing everything. Again, 
when the husband says, ““ Thou art divorced thrice or not,” or “Thou art 
divorced thrice or nothing," or “ Thou art divorced once or not," or 

“Thon art divorced once or nothing;"' here the words “or not,” “or 
nothing," refer to the number mentioned which comes to be negatived, 
and, therefore, what remains is, “ Thou art divorced ;* ۶ because * or? or au 
is a particle of doubt, and the doubt refers to the number: this is the 
view of Mahomed and the first view of Aboo Yusoof. The second view 
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of Aboo Ynaoof and the view of Aboo Huneefa is, that no divorce shall be 
caused in tho cases mentioned: because when divorce is mentioned with 
number, then what causes divorce is not the word divorce, but the number; 
as for instance, when a man says, “ Thou art divorced," then divorce shall 
be caused by the word ‘‘ divorced ; " but when he saya, “ Thou art divorced 
thrice,” then the divorce is caused by the word thrice. See Aboo 
Huneefsa's view laid down in the Door-ool Mookhtar مد‎ on the margin of the 
Rudd-ool Moohtar, Vol. II, page 749, in the chapter on Divorce of a woman 
with whom thore haa not been sexual intercourse. And the illustration of this 
principle is to be found in & case where & man divorces his wife with whom 
he has had no intercourse, in which case only one divorce shall make her 
completely bain; but stillif a man were to say as regards hia wife, with 
whom he has had no intercourse, ““ Thou art divorced thrice,” the result will 
be that she shall be thrice divorced, and the man shall not be able to marry 
her until thelegaliser's help is rendered: it is, therefore, clear that the 
divorce takes place as a consequence of che number and not simply as a 
consequence of the word “divorced ;" and that the word which expressea 
the number, involves the idea not only of the number but also of the 
divorce: therefore when doubt is introduced by the use of the word “or,” 
in the instances given &bove, then no divorce shall be caused. See also 
paragraph 1052 post]. 

1865. (965. A woman says to her husband (in Persian), “Give me 
divorce ;" the husband says, ‘‘ Consider that I have given,” or says, 
“ Consider that I have done,” or says, “ Be it that I have given,” or says, 
* Be it that I have done :" the Mashaikhs have differed in this matter, 
bat the correct viow is, that the husband must have an intention to 
divorce, and that if he intends to cause divorce (KEekaa), one reversible 
divorce shall be caused; but if he does not intend to divorce, no divorce 
shall be caused (because thosc expressions of the husband do not necessarily 
indicate the causing of divorce). 

And if the husband (in answer) says, * I have given," or says, “I have 
done," or says, “It has been given," or says, ““ It has been done," one 
reversible (Rujue) divorce shall be caused, whether he معط‎ intention to 
divorce or not; and if he says he did not intend thereby a divorce, he 
ahall not be confirmed by the Kazee. 

And if the husband says (in answer), “ Consider that it has been given,” 
or says, “ Consider that it has been done," divorce shall not be caused, 
although he might have an intention; just as if he had said in Arabic, 


Fd 
M - 





OM IMMBDIATE DIVORCE. 25 


* Consider that thou art divorced," when, if he says so, no divorce shall 
be caused, although he might have an intention (because the fact of her 
considering herself to be divorced does not make her divorced: lie must 
do something to cause divorce on her). 

And if be says (in answer), “‘ Be thon a divorced (woinan)," or 
“ Be thou divorced," divorce shall be caused (because here tbe husband 
does something to cause divorce on bis wife). 


1866. (966) And if a woman says to ber husband (in Persian), ** Do 
not keep me," and the husband says, ** Consider thyself not kept ;”’ then 
the learned lawyers bave said that, if che husband intended to (Eekaa 
or) cause divorce, divorce shall be caused, otherwise not. 


1867. (967.) And if the woman snys (in Persian), “ Withdraw your 
hand from me," and the husband snys, “ Consider that 1 have withdrawn 
it," then also if he has an iateution to cause divorce, it shall be caused, 
not otherwise. : 


1868. (968.) And if tbe husband says, in the absence of a topic ot 
divorce (in Persian), ** It is trae that on ber, (he) has given a thousand 
divorces,” and Le then says he did not intend to divorce his wite, the 
word to be accepted aball be his (b^cause it is no. clear who has given a 
thousand divorces, nnd ‘on her’ does not refer to the wife necessarily). 


1869. (969.) And if a man says to his wife, ** Thou art not to me 
a wife," or says, “ Not art thou to me n wife," or says, “ I am not husband 
for thee : ۳ Aboo Huneefa, on whom be pence, says, if the busband intends 
to cause divorce, divorce shall be caused, otherwise not; but his disciples 
have said, no divorce sball be caused even if he has an intention. (See 
paragraphs 17 ante and 1112 post). 

1870. 1(970.) And if tbe husband on being asked, '* Whether he 
Las a wife," says “ No: " some of the Mashaikha, on whom be peace, say, 
no divorce shall be caused according to the view taken by them (the three 
Imnins); but Kurkhy, on whom be peace, says, that this case also stands 
with the same difference of opinion as the one above (1.e., the case in 
the last part of paragraph 962). 

1871. (971. And if the husband says, “ By God, thou art not my 
wife," or says by way of argument, “ If thon hadst been ny wife (thep, &c., 
&c., e.g., thou sbouldst have beep under my protection),” or says, “Thou 
hast not been my wife,” or says, * 1 did not marry — no divorce shull 
be caused even if he has nn intention. 

4 
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1872. (972.) A mnn says, “Every one of my wives is divorced,” or 
says, “ My wife is divorced,” tbis shall not include (or apply to) a woman 
who (was bis wife but who) is observing Iddut after & complete (basn) 
divorce, But if he snys to such a woman, * Thou art divorced," the divorce 
shall be caused (if the complete or beia divorce slready given did not 
amount to three divorces): so aleo if he says (in Persian), to a woman 
who has obtained Khoola from bim, “ This wife of mine is thrice divorced," 
three divorces sbal! take effect. 

(Norz.—1f a man says to his wife, “I bave divorced you once com- 
pletely or bain," which means, “I bave given you one irrevocable 
divorce,” then be must marry her again in order to have lawful intercourse 
with her: if he says, **I bave given a reversible divorce,” or ** Given 
you & divorce,'' then a revocable divorce shall be caused, and then the man 
can have sexual intercourse with her during the Iddut, and such sexual 
intercourse shall amount toa revocation. If he has given here bain divorce, 
she is not his wife; because if she had been his wife, he could have inter- 
course with her, and, therefore, when he says, ** All my wives are divorced,'" 
she shall not be included, and no divorce shall be caused on her ; but inas- 
much as the nikah has not wholly come to an end, because the Lusband is 
liable to maintain her, nnd so forth, Le is entitled to trent ber as not having 
gone beyond the relationship of wife, und can pronounce another divorce 
on ber: but if she bas already been thrice divorced, then there is no power 
left in the husband's bands, which he could use for a divorce. j] 


1873. (973.) A mnn refers the divorce to certain parts (only) of the 
woman; then if he refers the eame to a part (which 3s uncertain, and 
indefinite or) which is not fixed, as for instance if he says, ** A moiety of 
thee,” or “ A third of thee," or ** A fourth of thee is divorced," or ** One 
thousandth part of thee,” the divorce shali be caused (that is, a reversible 
divorce shall be caused) ; so also if he refers the divorce to a fixed portion 
which is applicable to (and used to denote) the whole of the individual, 
as for instance, if he says, ** Thy head is divorced," or ** ^ * * 
( furj) is divorced,” or ** Thy neck is divorced," or ** Thy face ” or “Thy 
soul is divorced," or ** Thy body," a (reversible) divorce shall be caused; 
but if be says, “ Tby blood is divorced," then, in this matter, there nre two 
(conflicting) traditions: and if he says “Thy belly," or * Thy back.” 
then Sheikh-ool Imam Shumshool Ayma Surukhsy, on whom be pence, 
says, that nccording to hiz, divorce shall not be caused. 


And if he refers the divorce to a certain (and definite) part, so that the 
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whoié of the individual is not implied by that part, as for instance, if he 
rays, “Thy hair is divorced," or “ Thy chest," or “Thy thigh," or “ Thy leg, 
(or foot),” or “Thy hand,” or “Thy anus," or any other like part, then 
divorce shall not be ceased. 

And if he says, “ This head is divorced,” pointing towards the head of 
his wife, then the correct view is that divorce shall be caused just as if he 
says, “ This thy head is divorced.” 

And for this reaaon (that is, because the use of the word “ head ” is indi- 
cative of the whole of the body), if a man says to another man, “ I have 
sold to thee this head for a thousand dirhems,” pointing to the head of his 
slave, and the purchaser sayr, “I have accepted," the sale shall be valid, 
(For the reasons of the rule stated in this paragraph, soe Rudd-ool Moohtar, 
Vol. II, page. 714) 


1874. (974. A man says to another, “Inform my wife of her divorce 
(that is, that I have divorced her)" or “Convey to her the glad ti- 
dings (said by wsy of sarcasm) of her divorce," or “Carry to her, her 
divorce," or “Inform her that she s divorced,” or “Tell her that she is 
divorced :” the wife shall become divorced instantly, and the divorce shall 
not depend on her receiving the information (or news of the divorce, or 
that the husband said so), and shall not depend (in the last case) on tho 
person requested telling her what he was charged with. 

And if the husbaad says to another, “ Tell her ‘ Thou art divorced,’ ” 
the divorce shall not take effect until the person requested says so (that 
is, until he pronounces the very words, “‘ Thou art divorced"). 


[Norz.—BSee Radd-col Moohtar, Vol. II, page 789. If & man says 
to another man, ''Anthorise my wife to divorce herself;?' here the im- 
perative form implies that the husband appoints the other man as his 
vakeel for the purpose of giving suthority to hie wife, in the same way as 
the husband himsolf could vest her with anthority to divorce herself: 
in such a case, if the vakeel does not vest the wife with authority 
to divorce herself, she shall not have the authority. Baut if the husband 
says to another, ' Inform her of her authority," that means, “ Inform 
her that I have vested her with authority to divorce herself,” that 
is, “I havo already vested her with authority, and you inform her 
` of this;" here the husband declares that he has authorised his wife 
to. divorce herself. Therefore her authority does not depend on the infor- 
mation to be conveyed by the other; because, even if before the messenger 
gives her the information, she gete information from other — 
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divorces herself, the divorce shall be valid. "Therefore, arguing from ena- 
logy from what is- stated above in the Rudd-ool Moohtar, it is clear that 
in paragraph 974, when the husband says, “Inform my wife of her divorce,” 
this means that the husband has already divorced her and he admits or 
declares the divorce and wishes the woman to be informed of it; the divorce 
therefore takes place at once even before the information reaches her; because 
a divorce takes effect from the time it is given and not fromthe time the 
woman hears of it. And so also if he says, '* Tell her she is divorced," this 
means he has already divorced her, and he tells the man to go and tell her. 
But when he says, “‘ Tell her * Thou art divorced,’ " this means ** I appoint 
you as my vakeel, you should go to her and address her—‘ Thou art 
divorced,' and give her divorce:"' therefore until the man goes and divorces 
the woman, there is no divorce ; because the husband has given no divorce 
at all, but has asked another man to give the divorce.] 

1875. (975.) And if a person says to another, “ Write to her, her 
divorce (that is, write to her that [ have divorced her)," it is fit that divorce 
should take effect instantly (without waiting for the writing), just as when 
the man says, * Carry to her, her divorce," and just as when he says, 
<“ Write to my wife that she is divorced." (See Rudd-ool Moohtar, Vol. II, 
page 703: here the husband admits that he has given a divorce and asks 
another man to write, and, therefore, the woman becomes divorced whether 
she is written to or not, and whether the writing reaches her or not). 

1876. (976.) A man says to his wife, “Thou art divorced like the 
(Sanja or) weight of a Danik:” ono divorce shall take effect. And if he 
says, * Like the Sanja of a Danik and a moiety," then two divorces shall 
take effect. 

So also if he says, ‘‘ Like two dirhems," one divorce shall take effect. 
And if ho says, “ Like three dirhems," then two divorces shall take effect. 

The result is that, if the man compares the divorce with that which is 
weighed by one Sanja (ora unit of weight) then one divorce shall be caused, 
but if he compares the divorce with that which is weighed by two Sanjas 
then two divorces shall be caused. And if he compares the divorce with that 
which is weighed by three Sanjasor more, then three divorces shall take effect. 

Thus Danik is weighed by one Sanja (or unit of weight), and two 
dirhema are also weighed by one Sanja. 

And one and half Danik are weighed by two Sanjas, and so also three 
dirhems are weighed by two Sanjas (See Fatawai Alumgiree, Vol. I, 
page 523) 
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Accordingly, this class of cases is governed by this rule. (Thus probably, 
if s man says, “ Like eight two-anna pieces,” one divorce shall be caused, and 
so also if he says, ' Like two eight-anna pieces: ” but if he says, “ Like nine 
two-anna pieces,” or “ Three eight-anna pieces,” then two divorces shall 
be caused). 

1877. (977.) When a man joins (in divorcing) two wives, one of 
whom is validly married to him and the other is invalidly married, saying, 
' One of you two is divorced," then the woman who has been validly 
married shall not become divorced, just as when a man joins & married wife 
and a stranger, saying, “One of you is divorced;” (see paragraph 953 
and 955; bat if he says, “ I have divorced either of you two," then the 
wife validly married shall become divorced, because this expression is only 

Inska and not Ikhbar). 


1878. (978.) And if a man has two wives, the name of each of whom 
is Zynub, and the marriage of one of them is valid and that of the other 
invalid (Fasid), the husband says, “ Zynub is divorced;” tho wife whose 
marriage is valid shall become divorced, and if the husband says, “I 
intended the cther wife (that is, the one not validiy married), he shall not 


be confirmed by the Kazee ; just as if a man (having only one wife, whose 


name is Zynub) says, “ Zynub is divorced," the fact being that bis wife's 
name is Zynub, then his wife shall become divorced ; and if he says “ (by 
Zynub) I (did not mean my wife, but) intended (to refer to) & strange 
woman," he shall not be confirmed by the Kazee. 

So also if ho says, “ One of my wives is divorced” (he having two 
as aforesaid, one of them having been validly married, and the other 
invulidly married), then the wife validly married to him shall become 
divorced: (here the expression does not admit of 2۸۵۵ and is only Insha ; 
see also paragraph 960). i 


1879. (979. And if he joins two wives, one of whom has boen. 


validly married and the other invalidly married to him, saying “I 
have divorced one of you two,” then the wife validly married shall 
become divorced ; just as if he joins a woman married to him and one 


who is a stranger to him, saying, “I have divorced one of you two,” his |. 


married wife shall become divorced. (See paragraph 953.) 
1880. (980.) Ifasleeperdivorces his wife (that is, if a — HUP 


happens to utter words of divorce in reference to his wife), and afterhe 
awakes hc is informed of the fact (that lie, —— l— = 
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expressions of divorce in reference to his wife) and he then says, “I 
permit (or ratify and confirm) that divorce," the divorce shall not be 
caused (on his wife). 

1881. (981.) Soalsoif a minor divorces his wife, or if a stranger 
(or a volunteer) divorces the minor's wife, and the minor permits the 
divorce (given by him whilst & minor or given by the stranger) after attain- 
ing majority, (that divorce shall not be caused). 

1882. (982.) And if the sleeper (as in paragraph 980), says after he is 
awake, “ I have caused (auka) that divorce, ” or says,“ I have rendered it 
(vis., the divorce given while asleep) divorce," the divorce shal! take effect. 

So also if the minor (as in paragraph 981) ssys so after majority 
(the divorce shall take effect). 

[Note to paragraphs 980, 981 and 982. See Rudd-ool Moohtar, Vol. II, 
peges 699 to 702. The minor being what is called Muhjoor-an-it-tusurroof, or 
having no capacity to act, the divorce given by him has no effect; on the 
other hand, that divorce is batil, that is, it has no existence stall, just as 
if be had never pronounced the words of divorce: when he attains majority 
and refers to the same divorce which he had pronounced during his minority, 
and which had, owing to his minority, no existence and was batil, saying, “I 
ratify that divorce,’ " meaning he ratifies a divorce which, in reality, never 
bad any existence at all, even then such divorce shall not be caused; for a 
thing which is batil or which has never had an existence is not capable of 
being ratified. But if the minor, after attaining majority, says, “ I cause 
that divorce," that is, * I cause divorce of the nature or kind auch as I 
caused during minority, but which could not take effect owing to my 
minority," then the divorce shall be caused ; because by the word “ that” 
is meant the kind or “ jinz” of divorce, and not tha identical divorce 
involved in the words uttered during minority: but if he says, “ Aukato 
al-lasee tuluffus to hoo,” or “ I cause that divorce which I pronounced, " then 
no divorce shall be caused; because this divorce refers to the identical 
divorce which as above stated was batil. Just مه‎ if a man says to his wife, 
“Thor art divorced a thousand divorces,” and then afterwards he says, 
not as a qualification of what he had said before, but as a new beginning, 
“Three of the thousand divorces are upon thee and the rest are on thy 
co-wives ;’’ here no divorce shall be caused on his co-wives; because when 
he had caused & thousand divorces on one wife, that wife became divorced 
by three divorces, and the rest of the number thousand became batil 
and lagko; and therefore there was no divorce in exiagence which could 
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be caused on the other wives. The case of a sleeper is similar to that of a 
minor except that a sleeper’s words have no effect on account of absence of 
intention or infifai-tLiradut, and the words uttered by him while asleep 
are batil: and it is on account of the absence of intention in a sléeper 
that his words uttered while in a state of sleep cannot be said to be sadiq 
or true and Kaz:b or false, and cannot be said to amount to Khubur or 
information and Insha or creating a thing. Therefore, if after he is 
awake he refers to the identical divorce which he pronounced whilst in 
sleep, and which had no existence, the divorce now given shall have no 
effect, whereas if ne refers to what he did in his sleep simply as a reference 
to the kind or jins of tulak, then the present divorce shall be caused. So 
also the divorce pronounced by the following persons shall have no effect :— 
vis., an insane man or Mujnoon; an idiot or Matooh ; a Moobursum ; a man 
who haa fainted or Mooghma alath ; a Mudhosh. A Mujnoon or one insane is 
then defined at page 699. So also a Matooh at page 700; a Moobursum 
is one who is affected by the Birsam a disease which develops into a hot 
swelling in the region of the liver and reaches up to and affects the 
brain ; a Mooghma alaih is cne affected with Ighma, which is an affection 
of the heart or the brain, by which the sense of preception and the power o£ 
mobility are rendered useless, and his akl or reason remains in s atate of 
torpor; a Mudhosh is a person affected so as to make him stare vacantly.] 


1883. (983) A man having two wives says to one of them, *'' Thou 
art divorced four times", and she says, ''Three divorces are sufficient," and 
the husband then says, “ I have caused the excess on so and so (that is, on 
the other wife)," then on that so and so no divorce shall take effect (because 
the excess over three is batil. See note to paragraph 982). 

So also if the husband says (in reply as aforesaid), “ Three divorces 
are for thee and the remainder is for thy companion,” the other wife shall 
not become divoroed. 


1884. (984. A man says to his wife, '"Thou art divorced once or 
twice," one divorce shall take effect, sa.3 the husband shall not have the 
option (to say that by this expression two divorces are effective). 

1885. (985) A man says to his wife, “ Verily, God has divorced 
thee," or says to his slavo,“ God has emancipated thee ” (in the form of 
a prayer or imprecation): it is said in the Wakiyst, that the divorce shall 
take effect, whether he (himself as contradistinguished from God) has the 
intention (to divorce or emancipate) or not, whilst it is said in the Ayeeoon 
and the Bukkaly, that if the man intends (to give) a divorce, then the 
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divorce shall be caused, otherwise not. But if he is questioned by another 
person who saks, “ Hast thou divorced thy wife?" and he says (in answer) 
°“ God has divorced her," then the divorce shall take effect. So also in 
the case of emancipation. 

] ۷ مسي يرون‎ Verily has God divorced thee," hae two meanings in the 
Arabio language; one meaning is prayer or imprecation, that is, “ May 
God make thee divorced : if the expression is used in this sense, then 
there should be no divorce, because the husband does not divorce her 
himself, but invokes & curse on her: the other meaning is, “I have 
divorced thee, and because everything done by man is done by God,therefore 
God has made thee divorced;" this sense requires that the woman ahcald 
become divorced. Therefore, according to the Ayeeoon and the Bukksly, 
when the expression admits of two meanings, the question must depend on 
intention. The Wekiyat takes the expression in the second sense, and the 
author of it, therefore, does not hold intention to be necessary. If the 
expression is used after a question is pnt, then the woman shal! become 
divorced ; because here the second sense only is possible, and it shall be 
presumed that the husband hss used the expression in the sense of Ikhbar 
or information. So also in the case of Emancipation. See also Rudd-ool 
Moohtar, Vol. II, pages 712 and 718.] 

1888. (986. A man says to his wife in anger or in quarrel (in 
Persian) “Oh! thou of a thousand divorces, go away. ($5.4, Oh, thou 
divorced a thousand times, or thou a-thousand-times-divoreed one, get 
sway)," the woman shall become thrice divorced (although he had not 
divorced her before, and the expression used shall be considered as divorce), 
So also if he says, “Oh, thou a divorced (woman)!” ashe shall become 
divorced (now, without there having been a previous divorce). And if he says, 
Oh, thou a thrice divorced (woman) !” she shall become divorced thrice. 
(Such expressions are often used in anger or in quarrel; but whenever nsed 
they have the same effect). — 


1887. (987.) And if the husband says to his wife in Arabic, “Go 
thou a thousand times," having the intention to divorce, the woman shall 
become divorced thrice (because this expression is an indirect expression, = 
and therefore intention is necessary. See Rudd-ool Moohtar, Vol. II, 2 
page 761). E سے‎ 

1888. (988. A man, after having intercourse with his wife, divorces ہ‎ 
her once, and then after this (divorce) says, “I have rendered the same - 
divorce complete (bain), ee eS eee = 

1 ہے‎ ae kl چ‎ i : "iet c 
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voroes:" the traditions have differed in regard to the matter; and the 
correct view is that according to Aboo Huncefa, on whom be peace, the 
(single) divorce (given as aforessid) shall become complete (bain), and it 
shall become (effective in like manner as) three divorces. But according 
to Mahomed, on whom be peace, it shall not become complete (dain), bat it 
shall become (equivalent to) three divorces.. And according to Aboo 
Yusoof, on whom be peace, it is correct to render the (single) divorce, 
complete (bain), but it is not correct to render the same (equivalent to) 
three divorces. 

[Note to 988, 991 and 992. See Rudd-ool Moohtar, Vol. II, page 740. 
The subetance of & tbing and a certein quality attached to it must co-exist, or 
strictly speaking, the conception of the quality is subsequent to that of the 
substance, although in regard to time both areco-eval. At any rate, when 
the quality of the thing is sought to be changed, and a new quality ia sought 
to be attached to it, then i£ is reasonable to suppose that the thing itself 
cams into existence before the new quality could be attached to it. In the 
instance given in paragraph 988, the husband caused the divorce to come 
into being with the quality of singleness, or, in other words, with the quality 
of being reversible attached to it. So that, according to Aboo Huneefa, 
it ia competent to him to change the quality of being reversible into a 
quality of completeness and being irreversible, or, in other words, to 
change the quality of oneness into that of being triplicate. So also he 
might change that quality into a quality of being double. The case is 
supposed to be that of a woman with whom there has been intercourse, 
because such & woman requires three divorces to complete her separation, 
whereas a wife, with whom there has not been sexual intercourse, becomes 
completely separated only by one divorce, and there is no Jddut ; and in 
her case the divorce bas done its work and is no longer of any efficacy. 
16 must also be noted that the husband must change the quality of 
the divorce before the 200۶ expires; because after the expiry of the 
Iddut, the woman becomes & total stranger, and no divorce can be 
caused on a stranger; whereas during the Iddut of the wife, it is com- 
petent to the husband to give a fresh substantial divorce. So also in the 
caso in paragraph 991, the quality of completeness is sought to be attached 


before the divorce is brought into existence, and therefore such quality shall 


not be attached to the divorce and the divorce shall be single and مهاد‎ 
So alao in paragraph 992: but if in the case in paragraph 992 the husban 





had sought to attach the quality of completeness to the divorce sin.: 3 


A m‏ رجا 
at ——‏ 
!- و ہے — 





34 THE TAGORE LAW LECTURES 


woman shall have entered the house, then the divorce shall become complete; 
because the divorce shall have then come into being as in peragraph 988, 
See also paragraph 1088 past). 

1889. (989. And if a man after having intercourse with his wife 
divorces her once, and then says. during the Iddut, “ I have rendered obli- 
gatory on my wife three divorces with (and inclusive of) that divorce (that is 
three divorces including the former one)," or says, “ I have rendered obli- 
gatory on her two divorces with (and inclusive of) that divorce (thas 
is, two divorces including the former one);"' then the divorces shall take 
effect according to what he says (that is to say, in the first case three 
divorces shall be caused, and in the second case two divorces shall be 
caused). 

Bat if he says, “ I have rendered obligatory on her thres divorces,” 
then three divorces shall take effect (the one already given being counted as 
one); and if he says, “I have rendered obligatory on her two divcroes," 
then two divorces shall take effect (the one already given being counted 
as one). 

1890. (990. And if a man divorces his wife once, and then revokes 
the divorve, and then says, “I have rendered that divorce complete 
(basn)," the divorce shall not become complete (bain), because the hus- 
band is not competent to render the revoostion void. 

1891. (991. And if the husband, after having intercourse with his 
wife, says, “ When I shall divorce thee once, then that divorce shall be 
complete, " or “ Then that divorce shall be (equivalent to) three divorces,” 
and hs afterwards gives her one divorce: he shall certainly be entitled 
to revoke (that is, his right to revoke shall not be lost to him) and that 
(single) divorce shall neither become complete (bain), nor shall it become 
(equivalent to) three divorces; because he has attributed the quality of 
completeness or the quality of the divorce being triple before the divorce 
had actually come into existence (thus if the man says, “If you enter 
this house you will become thrice divorced," then on the condition being 
-eslised, she shall become thrice divorced; but if he were to say, “If 
you enter this house you will become divorced” and thev says, “I 
render that divorce complete," she shall become only onee divorced, and 
the divorce shall not become complete, because the quality was attached 
before the divorce actually took effect). 

1892. (992.) And if & man says to his wife, < When thou shalt enter 
the house then thou shalt be divorced," and afterwards he says before 
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(the condition was realised, ¢.6., before) the entry in the house was made 
by the woman, “I render this divorce complete (bain), " or says, “ I render 
this divorce triple,” the divorce shall not have attached to it the quality 
sought to be superadded by him by the additional expression ; because the 
divorce itself was not operative (and, therefore, there is nothing which 
could be clothed with the additional quality). 

1893. (993.) If a man says to his wife, after he has had intercourse 
with her (in Persian), ' One divorce upon thee,” “One divorce upon 
thee,” “ One divorce upon thee,” three divorces shall take effect; just as 
if he says in Arabic, “ Thou art divorced," ** Thou art divorced," “ Thou 
art divorced," in which case three divorces take effect: (that is, he repeats 
the sentences without the conjunction; but the effect is the same as if he 
repeated them with the conjunction. Whenaman says “ Zaid is standing, 
Zaid is standing,” then the latter is takeed of the former: so it might be sup- 
posed that where the sentences regarding divorce have been repeated there 
also it is a case of takeed, or repetitior, so as to add force to the first expres- 
sion. To guard against this inference, the rule is laid down that such 
repetitions in cases of divorce have the result not of takeed but of tasees, 
that is, of a fresh and additional idea being involved in the sentence which 
is repeated: such a course is adopted because it is preferable to attach 
a fresh meaning to an expression than to read it in the sense of a mers 
repetition. See Rudd-ool Moohtar, Vol. II, pages 747 and 748, and also page 
755. Divorce may be given in a form of expression in which the divorco 
is associated with quality which might be repeated without or with the 
conjunction, .وه‎ “ Thon art divorced once, once, once;” or “ Once and 
once and once," or there might bea repetition of the word divorce without 
or with the conjunction, e.g., “ Thou art divorced, divorced, divorced; ۶ or 
** Divorced and divorced and divorced," or the form of expression might be 
one in which the sentence is repeated, without or with conjuction, e.g., 
“Thou art divorced, thou art divorced, thou art divorced," or “ Thou 
art divorced and thou art divorced and thou art divorced :” the conjunction 
used might be “and” or bul or fai or soomma, which also are words of con- 
junction having the same sense as and with a shade of difference in each: 
in these cases if the woman is one with whom there has not been sexual 
intercourse, then the first mentioned divorce shall be caused, and she shall 


become bain by that divorce, and there shall be no Iddut on her; and there - = 


being no Iddué on her, and the relationship of husband and wifo having 
been cut off by one divorce, the other divorces shall uot bo cuuscd ; but if. 
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the woman is one with whom the husband has had intercourse, then all the 
three divorces shall take effect; and if the husband says, “ I intended to 
use the repetitions in the sense of (akeed," ho shall not be confirmed by 
the Kazee, but he may be confirmed dyanufun, or morally, and in con- 
science, because preference is given to laseos). 


1894. (994) And if a man says to his wife (in Persian), “ Divorce on 
thec,” or says, “I have given divorce to thee," intending thereby three divor- 
ces, his intention is admissible. (See noteto paragraph 921. Tulak is the 
wmxsdur or the infinitive mood: it is singular in number, and it may mean a 
real unit, ¢.¢., number one, orit may mean a metaphorical unit, which, in cases 
of divorce, consists of three in number, because three is the largest 
number of divorces which it is in the power of the husband to cause on the 
wife. Therefore when a man says, “ Divorce on thee,” then primé faeic 
one divorce would be caused; hut if there ia an intention to cause three 
divorces, then that intention is admissible; because the word divorce 
might bave been used by him in the sense of a metaphorical unit. It 
follows from this that the intention to cause two divorces is inadmissible ; 
because namber two is neither a real unit nor a metaphorical unit. Bat if 
the wife isa slave girl belonging to another person, then, masmuch as 
slavo wives get completely separated by only two divorces, the intention 
to cause two divorces is, ih her case, admissible, because the number two 
would then be a metaphorical unit). 

1895. (995) A man says to his wife, “ Tivorco on thee” (mis-spelling 
and mis-pronouncing the word, and using a mistaken letter of a similar sound 
calling it 5% instead of غلاق‎ ), thon this incorrect use of tho word divorce 
.مقن‎ this mis-spelling and mis-pronoancing) might arise in five (diffcrent) 
ways; one of which has just been stated (i.e., where he mis-pronounces tho 
first letter ahd pronounces Toai, رغ‎ like Tai œ); and secondly, when he (mis- 
pronounces the last letter using Ghyn è instead of Qaf J and) says “ Divorgh 
on thee ;" and thirdly, when he (mis-pronounces the first letter which is 
Toai ط‎ and pronounces it as Tai œ and also mis-pronounces the last letter 
which is Qaf J and pronounces it as Kaf ک‎ and) says “ Tivork on thee; "' 
and fourthly, when he (mis-pronounces the last letter which is Qaf ق‎ and 
pronounces it as Kaf $ and) says “ Divork on thee;” and fifthly, when 


he (mis-pronounces the first letter which is Toai and pronounces it as Tai 23 


v» and also mis-pronounces the last letter which is Qaf J and pronouncesit 
as Ghyn ¢ and) says " Tivorgh on thee.” It is reported from Sheikh-col | 


۱۳ Mahomed, son of Fuzul, on whom be pence, that a die  ——— 
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tinction shall be made between a man of letters and one who is ignorant (or 
illiterate), snd that if tho mas is a man of letters, thon divorce shall not take 
effect; (because he would be supposed to have purposely used the wrong 
word with a motive); but if he is an ignorant man, divorce shall take effect: 
but he afterwards resiled from this view. saying that divorce shall take offect 
in all these (five; cases without any distinction whether the man he a 
man of letters or an ignorant man ; because people generally regard all thesc 
(five) words as words of divorce, and do not make a distinction between 
them; and that thore are some people who cannot elegantly prononnce 
words (although they might be men of letters) and who sometimes intend to 
divorce (by correctly pronouncing the same), but from their lips all thia (mis- 
pronunciation) comes forth in a state of anger and in quarrel: then people 
asked him what if the man is an Arab; and he said, although he might 
be an Arab, still the same rule will hold good; because there are some 
amongst the Arabs who use ک‎ (small Kaf) in the place of J (big Qaf): and 
(he went on to say) if the man says, “I intentionally did so, (that is, I in- 
tentionally mis-pronounced the word) in order that divorce might not be 
caused," the man shall not be confirmed by the Kazee, but he shall bo 
confirmed ss between him and his God ; except when, before pronouncing 
the word, he cites witnesses, saying to them, “ Verily, my wife demands 
divorce from me, whereas I do not intend to divorce her, and (thereforc) 
1 shall pronounce the word in this way (that is wrongly), in order to put an 
ond to the quarrel,” and he then pronounces the word in this way )6 
pronounces it wrongly) and the witnesses hear the mis-pronunciation; su 
that if the witnesses testify to all this before the Kazee, the Kazee shall 
not decree divorce. 

And from the same Sheikh-oo! Imam it is (also) reported that he said 
people asked my Fatwa regardinga Turk (a man of Turkey), who said to 
his wife, “ Tivorce upon thee (using ت‎ tai instead of + toai), whilst in tho 
Turkish language, tulak with « (tai) instead of = (toai) means spleen, tho 
husband saying, * I meant spleen by the word, and I did not mean divorce 
by it," then I said, divorce shall take effect, and the man shall not be con- 
firmed in his explanation by the Kazes, because this mis-pronunciation is 


such that the same does come out of people's tongue, especially in &.stato - 
of anger and iu quarrel, and that from what is obvious (and clear), divorce _ 


shall take effect and the man shall not be confirmed by the Kases. (Svo | 





Rudd-ool Moohtar, Vol. II, page 706, where the same matter is dis 
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gives him the status of & Moodubhur and uses the Arabic language, bat 
the man does not know Arabic; then if he knows that the expressions used 
constitute the causing of the divorce or emancipation, but does not know 
the meaning of the words, then divorce or emancipation shall take effect : 
and the status of a Moodubhur shall be validly conferred, although he might 
not know the meaning of the words. 

But if he does not know that these words are words of divorce or 
emancipation, and he has been tutored to say,:“‘ I have divorced my wife," 
or “ My wife is divorced," and he accordingly says so, then the same rule 
holds good, viz., that the divorce or emancipation shall take effect. 

And if a man sells using the Arabic language, and he does not realize 
the meaning of the words (that is, does not know the meaning of the 
words, and does not know their import, whether they are used for sale or 
for any other object), the sale and purchase are not valid. 

And if a woman is tutored to say, “ I have released my husband from 
the dower,” and she says so accordingly, the husband shall not be relic ed 
of the dower: and similar cases are presently, (see paragraph 1748 post), 
to be dealt with (and to be discussed) in the section on Khoola, if God so 
wills it. 

[Norg.— See Rudd-ool Moohtar, Vol. II, page 698, where the case of 
the husband and of the seller are stated as here, without any reason being 
assigned for the rule. So slsoin Futawai Alumgiree, Vol. I, page 498. The 
reason seems to be this: in the case of sale, there is & consideration and so 
also in thu case of release from dower, and the party must understand 
precisely what he is about, and what is the effect of his act when it affects 
property: but in the Arabic language tle formula for divorce is the 
commonest form of speech; and being designed by the Shera to havea 
particular effect, ignorance of law is no excuse, especially when the result 
is not so disastrous as in the case of property: if the husband has no 
intention to divorce, the easiest thing for him to do is to marry again. 
Compare paragraph 41 ۰ 

` 1897. (997.) And if a man says to his wife, “Thou art divorced if 
God wills (In-shaa Allah-o-talay" and he does not know the meaning of the 
words “ If God wills” (even then, 1.e., even if he does not know the mean- 


ing of the words “If God wills,") tho divorce shall not take cffect (us it- 


will not take effect if he knows the meaning of those words), because 


divorce with these exceptional words used, viz., “If God wills" is void; - 
and the knowledge of the man or his ignorance in regard to the same (that 
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is, in regard to the meaning of those words), is equal: and this case is com- 
pared to the silence of & virgin, when her silence is rendered (and construed 
mio) consent according to the Shera, and no distinction shall be observed 
regarding her knowledge orignorance (whether silence is or is not consent ; 
مه‎ for instance, a virgin is of age, and her father or grand-father saks her 
permission to give her in nfarriage, and she keeps quiet, not knowing that 
her silence is consent; then her silence shall be taken to amount to & consent 
on her part, and ahe ahall have no authority to queation the validity of the 
marriage: if the guardian is other than the father, then slie must consent 
in express words: or if there is & minor girl and she is given in marriage by 
& guardian other than the father or the grand-father, and she knows of the 
marriage, but does not know whether she has theoption of puberty,and on 
attaining her puberty, she keeps quiet, the marriage shall be valid: if the 
father or grand-father has given her in marriage, then she is not entitled to 
annul the marriage on attaining her puberty. See paragraphs 254, 5 
and 257). 

And this rule is clear when the man (althongh he does not know the 
exact meaning of the expression “If God wills,” still) knows that tho 
expression “If God wills,” if used immediately after the expression of 
divorce, renders the divorce void (that is to say, if with such knowledge 
ho uses those words, then it is clear that there will be no divorce); but 
if he does not know this (that the use of the expression avoids the divorce) 
„ then (even) the result is the same. 

Bat if the man knows this (that the expression “ If God wills,” when 
used after the expression of divorce svoids the divorce) and intends to 
cause divorce, (without intending to give expression to the words “ If God 
wills,”) but the words “If God wills” came from his tongue (or lips), 
unintentionally, even then divorce shall not be caused. And it is reported 
from Shuddad, son of Hukeem, that he said that he differed from Khulut, 
son of Ayoob, in regard to the rule in this case, he (Shuddad) saying that 
effect wili be given to the words “If God wills,” (although uttered 
by a slip of the tongue) and the divorce ought to become void, whereas 
Khalaf, on whom be peace, seid that the words, “If God wills” were 
void (as having been used unintentionally by &slip of the tongue) and 
the divorce waa effective; that Khalaf, on whom be peace, said he saw 
Aboo Yusoof, on whom be peace, in a dream, and that he (Khuluf) said (in 
his dream) to Aboo Yusoof, that there was s difference between him and 
Shuddad in the case, and that Aboo Y usoof, on whom be peace, said to him 
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(Khalaf), “ Pat your question," whereupon he (Khulnf) put the question, 
and them Aboo Yesoof said, “ rhe words ‘ if God wills’ will be operative ; ” 
that he EKhnluf then asked “ Why?” and Aboo Yusoof said, ۶ Dost thou 
(mot) see if a man says to his wife, ‘ Thou art divorced,’ but the words * or 
not divorced ' came out from his tongue, will the divorce take effect? ” 
he (Xhelef) said “No;” and Aboo Yusocf then ssid, “This is also 
the resnit m this osse." 

[Nore.—See Hedays, Vol. IT, page 228, where the matter is set ont 
as follows :-—" And if s man says to kis wife, ' Thou arf divorced if God 
wills,’ using the conditional clause (that is. the words ‘If God wills’) 
in immediate sequence to (&e., immediately after) the divorce clause ($.e., 
‘Thou art divorced’ or, im other word, giving utterance to the whole of 
che expression so as to make the conditional clause follow the divorce clause 
in an immediate and nnbroken sentence and without a stop, so as to make 
the whole of the sentence operative as one and entire whole, and not with 
a stop after the divorce clause the result of which stop would be that the 
divorce clause would become operative and the conditional clause would 
then become ineffectual) then the divorce aha] not take effect; because 
the Prophet, on whom be the mercy and praias of God, has said, ‘Whoever 
swears a divorce or manumission fikat بعد‎ makes it dependent on a condition) 
and says,—‘If God wills ' (using the expression if ‘God wills’ as ex- 
pressive of condition) using the latter expression in immediate sequence 
to the former sentence, then he shall not be forsworn. Another reason is, 
that the man used the expression ‘If it please God’ in the form of a condition 
and, therefore, in this sense (i.8., on account of the form used) that expree- 
sion ہم‎ “If God wills’) becomes a condition on which the divorce clause 
depends : the divorce, therefore, is one which is negatived (by the man him- 
self) before the realisation of the condition; but here the condition is one 
which it is impossible for human being to know (that is to say, no 
man can say whether God has willed the divorce or not); and, there- 
fore, making the divorce conditional upon the will of God is (iu reality) 
to negative the divorce. But (in order that the divorce might be 
wegatived or nullified) it is necessary that the condition should follow 


the preceding sentence iu immediate sequence, like all other condi- T 


tions, because if the man (after having given utterance to the first part — 
of the sentence) ups, then the preceding sentence becomes oporative." — 
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‘Thou art divorced if God wills,” then divorce will not be cansed 
without any difference of opinion. So also if he uses other expreasiond 
of Isitena or exception. These expressions, it may be remarked, are called 
expressions of exception, because the operation of “ Thou art 4 ** 
is, that divorce should bo caused; but the expression “If God wilis” 
negatives that operation, and excepts it, so as to confine itonly in case God 
wills the divorce. Other expressions of exception are ان‎ B or but that, ء‎ 


“Thou art divorced but that God wills انت طالق 1 ان بشاءالله‎ : so also إن لم‎ 
orif noi: and إذا‎ or when: and ما‎ or whenever: and مالم يكاء(‎ or until ۰ 


Aleo لولا‎ or of not; as for instance, whea a man says, “Thou art divorced if 
thou hadat مه‎ father برک‎ iy); ” hers there will be no divores becanse she, no 
doubt, had or haa a father: or '' Jf thou hadst no beauty لولا حسنگ‎ " or “ Jy 


I had not loved thee 4 v 4 Y” The Door-oel Mookhtar anys, that the ox- 


dicm. A 71 ہے‎ Gel ید‎ uiu is am exprecmon of exception as “ba-i- 


Hummam holds in his Fatewa. But the author of the Redd-eol Moohbiar mys, 
the only work of Ibn-i-Hummam, with whieh he had come seross is tho 
Fath-ool ۴:06, which leads to s contrary inference, and that he never came 
across the Fntawa ascribed to [be-i-Hummam. Tho Futh-oa@l Kudesr saya, if 


aman is made to swear thus ail ul ستشفر الله‎ iis 0 و الله‎ or “ By God, 
I will not speak to such and such a person, may God pardon my sins, if God 
wills; " here “If God wills” is not an exceptional clause, and the cath is 
binding on him; because the words ۶ May God pardon my sins" intervene 
between the first expression and the alleged exceptional clause. And the 
clanse “God be praised” stands on the same footing as “ May God 
pardon mo for my sins;” and if the latter expression had been an Jatiena, 
then the result contended for by the Futh-ool Kudeer in the instance above 
given would not have followed ; because then there would have been an 
Istisna, vis., “ May God pardon mo for my sins" immediately following 
the first expression, and the osth involved in that. expression would 


not, in that case, have been binding. Therefore the expression "God 
bo praised,” is‘ not an Jstisna. The Rudd-col Moobtar then shows 





further that, if a man is made to swear to a thing, he might get out of - 4 
his osth by whispering ia hupaeH i a low لسن‎ ۱ sfterthe — 
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axpression “ God be praised,” in a loud voice; so that after this even if he 
were to say to himself “If God wills,” the exception could not save him 
from the consequences of a false oath. If the msn joins something else 
with God and says, ““ Thou ert divorced, if God wills and if Zyd wills,” 
‘or if God wills and if Zyd comes or beata,” even then no divorce 
shall take place; because there are two conditions, and one of them is 
impossible. If & man says, “Thon art divorced three times and three 
times if God wills," then the woman shall be thrice divorced, as the result 
of the expression “Thou art divorced three times," and the Jstsena will 
apply to the expression “and three times." If he brings the IJstisna 
antecedently and says, “ If God wills, thou art divorced," then, according to 
A boo Haneefs and Mahomed, divorce shall be caused, because they hold that 
here there are two independent sentences one having no connection with the 
other: but Aboo Yusoof says, that the second expression is conditional on 
the first, and therefore no divorce shall take place. Some hold that the 
views taken by the three Imams sre just the reverse of what has been 
stated above. However, preference is given to the view that divorce does 
not take place in the case above stated. But if the man says, “ If God 
wills then thou art divorced," divorce shall not take place, without any 
difference, because the use of the word then shews that the whole of the 
expression is a conditional one]. 

1898. (998.) And Hisham reports from Mshomed, on whom be peace, 
tha; where & man intends to say, “ For God, I have rendered obligatory on 
me the fast of one day " (a form of oath), but what comes out of his tongue 
(or lips) is “‘ The fast of one month;”’ then Mahomed, on whom be peace, 
holds that it is obligatory on him to keep the fast for one month. (If a man 
expressly uses certain words, those words will have effect given to them 
quite apart from his intention, except in the case of the insane and the 
like). 

1899. (999. And if a man intends to say one thing, but by a alip of 
the tongue he uses expressions of vow (or Nusar, which is usually in the 
form given in the last paragraph) or divorce, or emancipation; then the 
lawyer Aboo Jaffer, on whom be peace, says, that in the case of a vow, 
the subject-matter of the vow becomes obligatory on him, without any 
difference of opinion; and in case of divorce or emancipation, according 
to the view taken by Mahomed, on whom be peace, ther divorce or eman- 
cipation shall be caused; but Aboo Yusoof, on whom be peace, says, that 
divorce shall not be caused as between the man and his God (nlthough the 
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Kasee must decree the divorce), bnt emancipation shall take effect (both 
as between him and his God and also as farlas the Kazeo is concerned) snd 
what is reported from Aboo Haneefa, on whom be peace, is the reverse of 
this, and that divorce shall be caused, but emancipation shall not: but 
from the sayings of Aboo Haneefa, on whom be peace, what is obvious is 
that the divorte and emancipation shall (both) take effect, in accordance 
with the view of Mahomed, on whom be peace. 

But if by a slip of the tongue words involving Koofr (or infidelism) 
come to be pronounced, then the man shall not become a Kafir, without any 
difference of opinion. 

1900. (1000) A man says to his wife, “Thou art divorced in two 
colors, " she shall be divorced twice: and if he says, “ Thou art divorced 
in three colors, " she shall be divorced thrice. 

[Norz.—8ee Rudd-ool Moohtar, Vol. II, page 742: by the mere use of 
the words ‘‘two colors” without any intention, two revokable divorces shall 
be caused: and if the man uses “three colors," then three divorces shall ba 
caused ; and if he uses the Arabic plural and says, “colors,” then also 
three divorces shall be caused. But if he says, “ I intended, by the use of 
the words ‘two colors, two different cclors, such as red and green, in or 
with reference to one and the same divorce," then so far as the Kazeo is 
concerned, this statement of intention shal! go for nothing, and two divorces 
shal! still be caused, and the man's declaration that he meant to cause one 
divorce of two colors shall not be paid heed to]. 


1901. (1001. If a man says to his wife, “ Thon art divorced, thou," 
or says, “ Thou art divorced and thou: " Aboo Yusoof, on whom be peace, 
says, one divorce shall take effect, but Mahomed, on whom be peace, says, 
two divorces shall take effect. 


And if he says so to two women, adressing them “Thou art divorced 
(pointing to or looking at one of them), Thou ” (looking at or) pointing to 
the other woman; or saying “ Then thou;” or saying “and thou: " the 
divorce shall be caused on them (both). | 


1902. (1002.) A woman says to her husband “ Divorce me," but tho 
husband refuses to do so ; the woman then says, “ Didet thou give?” and the 
man then says “ 1 gave:” if the expression “I gave" was accompanied 
with the slightest hesitation (taskeel) tbe divorce shall not be caused. - 

1903. (1003.) A man says to hia wife, “ Go thou, a thousand times,” 


intending divorce : she shall be divorced thrice. (See paragraph 987). ٠. 


— 
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1904. (1004.) And if s man says to his wife, with whom he has had 
sexual intercourse, ' Thou art divorced,” “Thou art divorced;” two 
divorces shall take effect. 

And if he intends repetition (of one and the same divores), he shall : 
be confirmed morally (dyanutun) and not by the Kagee. 

And if he saya so to his wifé, with whom he has not had sexual inter- 
course, one divorce shall be caused. (See paragraph 993). 


1905. (1005. And if a man says to his wife, with whom he has not had 
sexual intercourse, ““ Thou art divorced once, not (one) but two; " ahe shall 
be divorced once (beoeuse the first divorce was caused as soon ss it waa 
pronounced and therefore it could not be negatived by the reat of the 
expression). 


1906. (1006. A man says to his wife (in Persian), “To thee 
divorce,” or says “ Divorce to thee:”’ she shall become divorced, and there 
is no difference in using the word “ Divorce” first or lest in the er- 
pression. (Bee paragraph 994). 


1907. (1007. And if a man says to his wife in Persian, “ I have 
given thes ons divorce and keeps quiet; and then says, ““ Two divorces 
and three divorces :'’ she shall become thrice divorced, if ho so expresses 
himself after he has had intercourse with his wife. 


1908. (1008. And if the husband says, “To thee one divorce" and 
keeps quiet, and then after some little time says, “ and two divorces:" the 
wife shall be divorced thrice: and if he says, “Two divorces ” without the 
conjunction, then, if he intended the conjunction, she shall be divorced thrice; 
but if he had no such intention, then one divorce only shall be caused. 
(If a man says without interruption, ** To thee one divorce and two divorces,” 
then three divorces shall be caused; so also if he omits the word and because 
the use of the word “ Two divorces” immediately and without interruption 
after the first sentence shews that the person referred to in regard to “two 
divorces” isthe “thee” mentioned in the first sentence. If there is interrup- 
tion, then in the case without the “and,” the man’s intention must govern the 
result. See Rudd-ool Moohtar, Vol. II, page 705, where it is stated that it is 
necessary that the divorce should be referred to the wife ; thus, for instance, 
if the husband says, “If thou shalt go out, then divorce will bo caused” and 
does not go on to say “on thee," then no divorce shal! be caused, if the wife 
goes ont. Bo also divorce shall not be caused if the husband says, “Do not 
go out except hy my order, for I have taken nn oath,” and the wife goes out. 
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See also page 714 of the same work, where it ia laid down that reference to 
the wife may be by referring firstly tothe whole of ber person, or secondly 
to & certain definite portion of her person such that that portion means tho 
whole of her person, as the head, or neck, or soul, or body, or thirdly to an 
uncertain and indefinite portion of her person as one-fourth or any other 
fraction. See paragraph 973). 


1909. (1009) A man says to his wife, “To thee three:” it is said 
in the Nuwazl, that the woman shall not become divorced ; but Sudr-i- 
Shaheed, on whom be peace, says that, according to him, she shall become 
divorced. 

1910. (1010. A man says to his wife, “Thou art one,” intending 
thereby divorce, one divorce shall take effect, whether he has pronounced 
the last letter wita the vowel point or not. (See paragraphs 1046, 1067 
and 1128 post), 

1911. (1011.) And if s man says to his wife, “Thou art with three," 
the topic of discourse being divorce, or he being in a state of anger, she 
shall become thrice divorced. 


1912. (1012.) And if a man says to his wife in a state of anger or in 
quarrel, “Oh thou of a thousand divorces go &way:" she shall be thrice 
divorced. So also if he says, “ Oh thon, a thrice divorced (woman).” 

And if he says, “Ob thou, a divorced (woman)," one divorce aha!) 
take effect. (See paragraph 986). 


1813. (1013.) And if there arises a quarrel between the wife and he: 
huaband, and the wife gets up to go out, and the husband says, “ Take 
three divorces along with thyself:” Sheikh-ool Imam Aboo Baker Maho- 
med, son of Fuzul, on whom be peace, says, that if the husband intends tr 
cause divorce, (by the expression used by him) thon divorces shall be 
caused; and if ho has no intention whatever, then also, the same (that is, 
divorces shall be caused) because the expression evidently means an ex- 
pression by which divorce is caused. 

1914 (1014) A woman says to h.r husband (in Persian), “ Do not 
keep me" and the husband says, “ Consider thyself as not kept " and in- 
tends thereby divorce, the woman shall becomo divorced. (See para- 
graph 966). 

1915. (1015.) Andifthe woman says to her husband (in Persian), 
'! Give me three divorces " and the man says, “ Consider (or take it) that it 
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has been so said," then the said Sheikh-ool Imam (referred to above), has 
ssid that divorce shall not be caused, although he might have an intention. 
(See also paragraph 965). 


1918. (1016.) And if a man says to his wife (in Persian), “They have 
given thee three divorces:" divorce shall not be caused ; because the hus- 
band (merely) makes mention of the divorce as having been caused ( Eekaa) 
and does not himself cause (Wukoo) the divorce. (See paragraph 938). 

1917. (1017.) A man divorces his wife; people say to him (in Per- 
sian), * Why dost thou not beeome reconciled " and the man says, ^ It is 
not befitting in me (to do so):” this shall not amount to an admission of 
three divorces, (that is to say, the expression shall not be taken as an 
admission by him that the divorce pronounced by him was irreversible). 

1918. (1018. A man divorces his wife twice; he then marries her 
(again) and makes over her dower (relating to the second marriage) to her, 
and turns her out of his house; then somebody says to him '* Why dost thou 
not bring her back to thy house she being still thy wife, and thou still hav- 
ing one divorce in thy power;" the husband says (in Persian), “Two divorces 
have already happened and this becomes another divorce" (that is “ and 
here is another divorce :”) the said Sheikh-ool Imam Aboo Baker, son 
of Fuzul, on whom be peace, says, that if he intends thereby (i.e., by the 
words “and this becomes another divorce") the causing of divorce, 
divorce shall be caused ; and if he intends thereby (Ikhbar or) information 
(merely of the two divorces already pronounced treating the latter portion 
as surplusage) then she is (still) his wife as between him and hia God, but 
as far as the Kazee is concerned, another divorce shall (thereby) be caused. 

1919. (1019. A man says to his wife, “Thou art divorced more than 
one and less than two:’’ the said Sheikh-ool Imam, on whom be peace, says, 
that analogy (Kyas) suggests that two divorces shall be caused, but it is 
mentioned in the work entitled “ On differences amongst the learned 
lawyers" that three diyorces shall be caused (two divorces by the first ex- 
pression which is immediately operative and one divorce in addition to that 
shall be caused by the second expression, the conjunction und having been 
used. See paragraph 922). 

1920. (1020.) A man says, '' One wife of mine is divorced," the fact 
being that he has no wife except one, his wife shall become divorced. 

1921. (1021. A man says to his wife, “ Thou art divorced, thou art 

divorced, thou att divorced " and says, “I intended divorco by the first 
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expreasion, and by the second and third expressions I meant explanation 
for the woman:” he shall be confirmed morally (dyanutun), but so far as 
the Kazee is concerned, tho woman shall be thrice divorced. (See para- 
graphs 919 and 993). 

1922. (1022.) A man saya to his wife, “Thou art divorced" and says, 
“ By the expression I meant release from restraint (wieak) :’’ the man shal! 
be confirmed morally and not by the Kazee; but if he says “ By the ex- 
pression | did not mean release from marriage " (that is to say, he explains 
his meaning only negatively by declaring what he did not mean, and does 
not declare positively what he did mean at all, if he did not mean divorce), 
he shall not at all be confirmed; and (even) if the woman confirms him in 
this matter, no attention shall be paid to her confirmation. 

And if the husband says, * Thou art divorced from such and such act” 
(that is, thou art released from doing such and such act, using the word 
divorce for release): she shall become divorced according to the Kazeo 
(because “ divorce " in the Shera has a technical meaning). 


1923. (1023.) A man is asked by another, “ Hast thou a wife other 
than this wife," and he answers him by saying, ' Every wife I have, ia 
divorced :” it is said in the Naweazil, that hia wife shall not become divorced 
(and present company shall be meant to be excepted, beoause the sense 
is that he used this expression to please his wife, anu, therefore, alie shal! 
be excluded from its operation). 


1924. (1024. A woman says to her husband, “ Dost thon wish that 
I should divorce myself," and the husband says, ۲ Yes;" the woman then 
says, “ I have divorced myself :” the lawyer Aboo Jaffer, on whom be 
peace, says, that the man’s expression “ Yes” might imply negation (Rudd) 
that is (he might have meant) “ Divorce thyself, if thon hast power to do 
so;” (that is, thou being a woman hast no power of divorce) or it might 
imply the giving of authority, &nd therefore whichever (of the two) he 
intended, his intention 1s correct. 

1925. (1025.) So also if a man says to another, “Dost thou wish 
that I should divorce thy wife," and the other man says, (in Persian), “ I do 
wish,” or says, (in Persian), “ Yes, do give:" thia case also admits of two 
senses (as stated in the previous paragraph). 

1926. (1026.) A man says to another (in Persian), “ Dost thou wish 
that I should give divorce to thy wife," the husband says, “ 1 wish,” and the 
man says, “l have given her (that is to say, I give her) three divorces.” 
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Some of the Mashaikhs have said, nothing (or no divorce) shali be caused 
according to the view of Aboo Haneefa, on whom be peace, (because tho 
husband either defied the man, and gave him no authority, or if he gave 
him authority, that authority was to give not three divorces bnt one divorce; 
but inasmuch as the word dirorce admits in a metaphorical sense of an impli- 
cation of three divorces, the Vakeel would have authority to give three 
divorces if the husband had an intention of three divorces, by using the word 
divorce); and this case has been considered equivalent to where a man says 
to his wife, “ Divorce thyself,” and the woman says, “I have divorced 
myself thrice,” in which case no divorce shall be cansed according to Aboc 
Haneefa, on whom be pesce, (unless the husband had intention of three 
divorces by the use of the word divoros) 

But if thet man (in the first osse; ۰۰۱ zaid, “Î keve given ber (one) 
divorce,” then one divorce shall tska “ect. Aud shis answer 19 correct 
only when the husband ictends to gira the cther man suthority to divorce ; 
but if he intended by the expression, a negation (Rudd) of divorce ,.ة.؟)‎ if 
he used the expression by way of defiance) then no divorce ahall be caused. 

1927. (1027.) A man is known to have been (before) insane, his 
wife says to him (when he is in his senses) “ Thon didst divorce me last 
night," the husband says, کک‎ Insanity had come upon me (last night)” and 
this (é.e., his having been insane last night) cannot be ascertained except 
by his word: the word to be accepted shall be his word. 


1988 (1028.) And the divorce given by an idiot is.ineffectual, 
like the divorce given by an ivsane man. 


- 1929. (1029.) And the learned have discussed the distinction be- 
tween an idiot and an insane: they have ssid that a lunatic ie one whose 
words and acts are not correct (or straight, Moostakeem) unless very 
rarely (Nadir): and that one in bis senses (Akil) is (just) the reverse of 
that (i.e., an insane as defined above): and that an idiot is one whos» words 
and acts are mixed, so that sometimes one quality (correctness or quality 
of being straight) preponderates (1.e., is in existence), and sometimes the 
otber (incorrectness or crookedness) preponderates )4.٥., ia in existence) and 
(in the result on the whole) both qualities stand on an equal degree. 

And some have laid down that a lonatic is one who does a wroag 
(Kubeeh) act with volition (Kasd); and a man in his senses (or Akil) is 
one who (sometimes) does what a lunatic often does, but not with volition 
(or Kasd), and only does it thinking it good (or proper to do}: and an 
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idiot is one who sometimes does whata lunatic often does, but does it with 
volition, although the reason of the act being bad ) Faxis! is apparent, 


1930, (1U50.) A man divorces his wife, he being affieted with 
Bires:m (a disease which affects the reason}; and when he recovera, 
ue says, “Verily did 1 divorce my wife,” and then says, SI was 
untar the Impression thit a divorce given in that stato (of health) was 
sufficient and effective." Our Mashaikhs, on whoin be peace, have said 
that if, at the time when he makes the admission of divorce, the man 
refers tlie divorce to the time of the Birsam, sayinz, “ Verily did E divorce 
my wife (while i was) in the state of Birsam,” thenthe divorce shall not be 
caused; but if he does not refer the divorce to tlie state of Birsnin (and 
merely says, '“ Verily did 1 divorce my wife,") then he is bound by this 
divorce so far na the Kazce is concerned, 

And the lawyer Aboo Leith, on whom be peace, bas leid down the 
same view, (even) if the man's admission of divorce is made while the 
topic of divorce is not going on (but if tle topic of divorce is going on, 
and the matter of divorce is being nctunlly discussed, and he makes the 
admission of divorce. and refers it to the stateof hia Birsan, then divorce 
shall not be caused: but if he does not refer it to tint state but siinply 
makes an adinission of his having divorced her in the past, then divorce 
shall be caused. See note to paragraph 982). 


1931. ۱۱031. A man says to his wife, “Thou art divorced onca 
every day and twico every two days:” then on the first day oue divorce 
alall be caused on her and three divorces shalt be caused on the second 
diy, if there could be more than three divorces (tuat is, if it was possible 
to conceive more than three divorces; because tliree divorces are suffi- 
cient to effect complete separation. The case is tliis : “ ‘Thou art divorced 
once every day," requires that ia two days there should be two divorces, 
i.e., one divorce each day: andtheexpression *' Twice every two days ” 
requires that there should be no divorce the first day ; but that on the 
second day, there should be two divorces; so that for the two days taken to- 
gether, there would be two divorces by rirtue of the expression last noticed, 
the result of the whole of tle expression, therefore is, that on the first 
day there is one divorce by reason of the first portion of the expression, 
and on the second day there is one divorce by reasou of the same first 
portion of the expression and two divorces by reasun of the second portion 
of the expression ; altogether there are three divorces on the second day ; 
and those three taken along with one divorce of the first day, give a 

7 
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total of four, but three divorces being sufficient, two only need be counted 
of the second day). 

1932. (1032.) A man says to his wife, “I have given to thee, tbe 
last (of) divorcee: " it is said in the Mooníuka, that she sball become 
thrice divorced. Butif be says, “ Thou art divorced, (and art) last (of) 
divorces,” only one divorce skall be caused. 

{Nore.—See Rudd-ool Moohtar, Vol. II, page 743, and Futawai 
Alamgiree, Vol. l, page 525. When the husband divorces bis wife the 
first divorce is a single divorce, and is the one which is first pronounced ; 
the second dirorce also is a single divorce, and it is the divorce which is 
pronounced after the first divorce; the third or lost divorce is also a single 
divorce, and it is pronounced after tbe second divorce. Therefore the “last 
of divorces,” is the third divorce, which is pronounced after the second di- 
vorce, the second divorce having been pronounced after the first; therefore, 
when a man says, “I have given thee the last of divorces,” this means, 1 
have given thee three divorces," because nlthough the last divorce is a single 
divorce, still itis such that two divorces lave already preceded it. So also if 
he says, ** Thou art divorced the last of the divorces, " three divorces shall 
be caused. But if he says, “Thou art divorced and thou art the last of 
divorces," then only one divorce shall be caused, viz., the one involved in 
the expression * Thou art divorced; " and the expression, ** Thou art 
the lust of divorces," must be considered nugatory and inappropriate; be- 
cause although a divorce might be the last of divorces, but a woman can- 
not be said to be “ the last of divorces;"' the single divorce that will be 
caused in this case shall be a reversible divorce}. 


1933. (1033. A man says to his wife, “Thou art divorced up to 
(or tla) one year:” then the divorce shall take effect after one year, 
according to tlie view of Aboo Huneefa, on whom be peace. 

] 022, - See Rudd-ool Moohtar, Vol. II, page 721. The particle sla or 
up to, is sometimes used in the sense of **after." If a man uses the particle 
ila aud intends that the divorce shall be caused after a year, then the divorce 
shall be caused after a year; therefore the expression used by him means 
this—*' Thou art divorced when & year expires," the divorce being a 
conditional one. If he intends to cause divorce instantly, but also intends 
that the duration of the divorce shall be for one year, then the result will 
be that the divorce shall be caused instantly, and bis intention as regards 
the duration of the divorce shall not be given effect to. If be bas no 
intention. at all, then the effect of the expression used by him will be to 
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cause divorce after one year, according to Aboo Huneefa; but according 
to Zoofur, the divorce will take effect immediately ]. 


1934. (1034, A man says (in Persian), to his wife, ‘whilst the 
topic of divorce is going on, ** A thousand divorces have I put into thy 
skirt: she shall become thrice divorced. And if he says, “I did not 


intend by these words to cause divorce," then his word shall be accepted 
on bis oath. 


1935. (1035.) A quarrel ensues between a man and hia wife, the 
woman then says, “ Pat down three divorces in this place (pointing to & 
place and implying thereby promptitude), and at the place (pointed out 
by the woman) there happen to be three small tubes similar to those the 
weavers uae, without thread on them; the man then with the toe of 
his foot separates one of those tubes (from the others), and says, “ This 
ہ1‎ thy divorce,” and then goes on saying the same thing suiting 
his word to his action in regard to the other tubes, until he separates the 
(three) tubes from their (original) position; and then says, *' Give this 
to the weaver in order that be might weave it in thy cloth.” The 
learned lawyers have said that it is fit that the man’s wife should not 


become divorced, because (inste»4 of giving divorce) he renders the tubes as 
divorce. 


1936. (1036.) A man says, **Tlie women of the universe or the women 
of the world are divorced: " his wife shall not become divorced thereby. 
And if be says, “The women of this town or of this village are 
dirorced, ” and his wife is also in the town or the village; his wife shall 
become divorced. 

And it is reported from Aboo ۲۵۵۵۵۶, on whom be peace, that if a 
man says, “The women of Beghdad are divorced,” and his wife is ip 
Baghdad, she shall not become divorced. But Mahomed, on whom ve 
peace, says, that she shall become divorced. (See Rudd-ool Moohtar, 
Vol. II, page 757. In the case of “ unirerse " and “ world," there is no 
difference of opinion that the wife of the man, who makes the declara- 
tivu, shall not become divorced ; because his wife could only be divor: d 
when he uses the expression in the sense of Insha, so far aa he himself 
is concerned; but the expression could not be Inska so fur as the man 
is concerned, unless itis 80, so far as other men are also concerned, 
because the same expression could not at one and the same time be used 
both in the sense of Insha and not Inshz, that is, Ikhbar ; but universe and 
world are places so large that it is not possible that the expression could 
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be used as Insha so far ns the other men of the world and the nniverae are 
concerned, because to be nsed as Insha, ia so far as those others are con- 
cerned, it inust be supposed that they at some antecedent time authorised 
this man to Jivorce their wives: and itis impossible to suppose that all the 
men of the universe and the world should bave given such authority toa 
single individual: when, therefore, the expression is not Insta on their 
behalf, it cannot be Insha on behalf of this man also, and, therefore, his 
wife cannot be divorced. If tlie man uscs the word city, e.g., Baghdad, 
then, according to Aboo Yusocf, for like reasons, there shall be no divorce, 
but according to Mahomed, divorce shall take place on the man’s wife 
because, according to Mahomed, it is possible for all men of a city to 
authorise the same individual to divorce their wives. 1۶ the man uses thie 
word “Kurya” or village, his wife shall become divorced, because tlie 


male inhabitants of a village are so few that authority on their behalf is 
possible to conceive.) 


1937. (1037.) A man says to his wife, ** Thou art divorced according 
to the saying of the lawyers," مه‎ ** according to the saying of the Kazees," 
or “according to tlie view of the Moslems,” or '*according to the Kooran,” 
or "according to the view of so and so Kazee," or '*so and so Mooftee: ” 
ghe shall be divorced 80 far ns the &azee is concerned (because the Kazee 
must hold that the words ‘Thou urt divorced” having been used, that 
is sufficient to constitute divorce, the rest of the expression being 
treated as surplusage), but she shall not be considered divorced as between 
bim and his God, unless he had the intention. (See Rudd-ool Moohtar, 
Vol. II, page 7506). 

1938. (1033. A man divorces his wife once or twice, and tlien 
forgets and fails to find out whether lie has divorced her once or twice or 
thiice; and he then says uu Persian), * The woman is not befitting 
E.e., lawful to) me, as loag as she has not seen the face of another (that 
is, until she marries another man);" be then says, that it is lawful to 
him to marry her (again): the learned lawyers have said, that he shall 
not be confirmed by the Kazee. 

(Norr.—See Rudd-ool Moohtar, Voi. II, page 745. If the man's 
doubt arises as the result of bis wnnt of memory regarding the 
question whether the divorce given by him was single or double, 
then he should proceed according to Aboo Huneefa nud Mahomed, 
on the assumption thut he had given her a single divorce, unless his mind 
preponderates towards the double divorce, and his memory inclines more 
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towards two div^recs than one divorce ; ao also if the doubt is between two 
and three divorces. Put the second Imam or Imam Sanee, rarely, A boo 
Yusoof — wbo عد‎ 80 named to distinguish bin fiom Imam NMabemed, whe 
is called Imam Rubbany, Imam Abou Huneefa being callsû Imam Azum— 
saya, that when the doubt refers to the matter whetber the divorce pru- 
nounced by bim consisted of three divorces or lesa tuan three, then ha 
shail mako Tukurry, or think within himself Low in al: probablity he bad 
acted; and if he car give preferance to one view he shall a:t accord- 
ingly ; but if he can give no preference to any vie, then he suall act 
on that whick is more seyara on himself, that is, he ehall act aa if be had 
given three divorces which is more severe ci him, becaue? he thereby 
loses his ownership of »narriage altogether]. 


1939. (1039.; A man is asked (in Persinn), ** Ia thie eo nnd sə, thy 
wife? ” he anya “ Sle is;" then he is asked (ir Persian), ** Ia this thy 
wife with three divorces?” he ecys, “Sbe is;" the man says he did not hear 
the words ** With threa dirorces, but only heard *' Ia this thy wife: ” 
the learned luwyers haee held that he ~lall not be confirmed by tbe Kazee 
in what he anys (because tie hau answered twice and he could not haze 
supposed the secoud queation to be the saine aa the first; it is therefore 


clear that the mar is shomminrg net livviug hecrd the question which he 
answered). 


1940. (1040) A mar says to bia vite, “ Say thou, I am divorced ۷ 
the divorce shall not be caused as long as she does not say so (and when 
she says 80, ake must be eupposed to have «aid so ns his Vakeel). 

And if the huabend zaya to another man,“ Say to ber, she is divorced," 
she shal! become divorced instantly. (See paragraph 974). 

1941. (104%.) A man Jays to his wife, ** Thou, from me art tiree: " 
if he intends divorce, she shal become thrice divorced (because '* Three” 
is ambiguous ; it might mean three dirlems) ; and if Le says ** I did not 
intend divorce," then if he bad made use of the expression (* Thou, from me 
art three ") whilst the topic of divorce was geing on, be shall not be con- 
firmed by the Kazee; but if the expression was not made use of whiist the 
topic of divorce was going on, then tlie learned lawyers have said we are 
afraid be shall not (even in this case) be confirmed by the Kuzee. 


1942. (1042.) A woman says to her husband, “Divorce me,” the 
man points three fin :s towards lier, intending thereby three divorces: she 
shall vot become divorced until he pronounces the (formula of) divorce. 
And it is said iu the Book ou Divorce (iu Malom ‘d's work) that if 
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a man says to his wife, “ Thou art divorced” (which means only one 
divorce) and points three fingers towards her intending thereby three 
divorces, and does not give utterance (to the word three) with his tongue, 
the woman shall be divorced once. 


1943. (1043.) A man sees a person and takes her to be Oomra (his 
wife); he then says, “Ob, Oomra, thou art divorced," without pointing 
towards that person; the person happens to be other than Oomra, whilst 
his wife is Oomra: his wife shall become divorced; because when no one 
is pointed out, regard is had to the name used, and verily the name is found 
used in this case. (See paragraphs 912 and 915). 

1944. (1044) A man says to. his wife (in Persian), ** What has 
divorce done (i.e., has it made you bain, &c.) and what not?” his wife 
sball not become divorced. 

And if a man is asked, * Hast thou divorced thy wife," and he says. 
“Consider her (that is, take her to be) divorced and reckou her as 


divorced: " Lis wife shall not be divorced. (See paragraphs 965, 1014, and 
1015). 


1945. (1045.) A woman says to her husband, “Divorce me;” the 
man says (in Persian), “Thou art not wife to me:” the learned lawyers 
have said that by this answer divorce is caased, and intention is not 
necessary. (Compare paragraphs 969 and 1112 vost). 


1946. (1046. A woman says to her husband, ** Divorce me;” the 
man says to her, “Thou art single: " she shall become once divorced. 
(See paragraphs 1010, and 1067 and 1123 vost). 

1947. (1047.) A man divorces his wife, once or twice; his wife's 
mother then comes to him and says, ٠“ Thou hast divorced her, and lost 
sight of the obligations (thou art under) to her father," reprimanding bim 
for so doing; the husband says, ** This is second," (that isto say, in case 
the divorce already pronounced was a single divorce), or the husband 
says, “This is third” (that is to say, in case two divorces were already pro- 
nounced): another (tbat is, a fresh) divorce shall be caused (although he 
has not used the word “divorce.”) And if the wife's mother simply 
reprimands the busband, without making mention of the divorce, and 


the husband expresses himself as aforesuid, no fresh divorce shall be 
ceased unless there is an intention. 


1948. (1048.) A man says to his wife, “Thou art divor ... ... (that 
is, dropping, or making Turkheem in, the last letter of the word Tila’), 
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intending thereby divorce: divorce shall be caused. But if he says, thou 
srt di'ced (that is, dropping the second last letter of the word Tlak), no 
divorce shall be caused, although he may intend to cause divorce, because 
the suppression of the final letter is habitaal with the Arabs (aod, there- 
fore, the word with the acknowledged method of mutilation would be 
taken as fully pronounced; but not so word mutilated arbitrarily and 
perversely). 

And the lawyer Abool Kasim, on whom be peace, says, that if an 
Ajumy (that is, a person coming from a country outside Arabia), says this in 
Persian (i.e., uses the word Tulak in a mutilated form along with Persian 
sxpressions), aud suppresses the final letter, divorce shall not be caused, 
although he might have an intention, because suppression of the final 
letter is not habitual in the Ajam country ; and that, therefore, if a man 
says to his slave (in Persian), “Thou art Asa, without pronouncing the 
final letter dal, (s.¢., matilating the word azad or free), the slave shall not 
become free, although he might hare an intention. 

And Badr-ool Shaheed, on whom be peace, says, that there ie no dis- 
tinction between the Arabic and Persian (expression being used); and that 
if the man has مه‎ intention, then his intention is correct (that is, his 
intention shall be carried ont). 

And all this discussior is only when the man ases the word ta? (instead 
of talik), without the Kuera on the letter lam, but if he uses the word tal’, 
with the Kusra on the letter lam (and pronounces it (al), divorce shall 
be caused, although he might bare no intention, and the Kusra (or vowel 
of the letter lam) shall supply the place of the final letter, 

And this (that is, that divorce shall not be caused by the nse of the 
word ta? without Kuars in the absence of intention) is the rule when the 
husband is not using the word whilst the topic of divorce is going on, and 
when he is not in & state of anger; butif he expresses himself so (that 
is, usea the word tal’ without the Kasra on the letter lam) during the tapic 
of divorce or whilst he isin anger, ihe divorce shall be caused, although 
he might have no intention. 

1949. (1049.) And ifa man says, “Thou art ta----(di-.-.. j^ 
(&. s, mutilating the word divorce so as to drop two final letters of the 
word Talik) and keeps quiet, or somesody stops his mouth (before he has 
completed the. word talik o. divorced): divorce shali not be caused, even if 
be has an intention ; because it is no habitual to drop (or suppress) two 
letters of a word. (See paragrapli 995). 
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1950. (1050.) And if a woman says to ber husbund, “ Divorce me,” 
and the husband says ** Daim" (which literally cans ** For ever;”’ but hers 
“ Daim ” is ased for “ Dudum” that is, given), then if he so expresses 
himself nt a place where it is the practice to (mutilate didum inio daim 
and te) usc daim (on such ocensions), then divorce shall be caused (and 
one divorce shal! take effect). 


1951. (:10531.) A woman says to her husband, “ How ia it that ttoo 
dest not divorce me?” aud the kesoand says (in Persian), “ Thou art 
divcreed from head to foot: "" the learned lawyera liars said tbat if the 
man intends divorce, then divorce shall be caused, otliezwiee not. And 
Maulana (Knzee Khan) says t' ^t it is fil that divorce auall be caused 
whatever be the case (that is, woether the man has intention to dicorce 
or not). because the meaning of tue husband's expression is that *' Thou 
art divorced iu all thy pai‘icles,” so that if he ozpresses Limself in this 
way, divorce shal! be caused although he wight have no jatention (to 
divorce), just as if he anys, '* Thou art divorced.” 

1952. (1052) A man intends to say to his wife, '*'TL on art divorced 
tnrice," but after be has uttered (the words) ** Thou art divorced," ۰ 
body steps his mouti or he dies, one divorce abotl be cnused (becouse mere 
inteutiou unexpreesed in words goes Tor nothing, and the words capressed 
cenvey only one divorce). But if he says, ** Thou urt divorced thrice,” 
and the woman dies after he Las uttered ** Thou art divorced” aad before 
be saya “ Zhvic2," no divorce shell be ovused (becnuse when a nuu;ber is 
expressed then the numbe. causes the divorce and aot the forwula or 
secyha which precedes it. See note to paragraph 964). Bo also if he 
guys, “Thou art divorced o:ce," but the woman is ulive ouly during 
the time he says, Phou art divorced," and dies before Le sase ‘‘ once: ۳ 
no divorce shall ۵۰ 


1963. (1053.) à man enys to his wife, “I hnve given to tuee (or I 
have made a gift thee of) the nct of divorcing thyself (Tetleck) i” 
this shall awount to vesting ler with uuthority (to divorce berself) ; and 
if she divorces Lersel! at the (same) meeting (iu which the Uunsbaud gives 
her the nuthority) the divorce slinli be caused, otherwise not. 

But contrary to t'at i£ he suys, °“ Î liave mude a gift to thee of thy 
divorce:" (she shall 1 . divorced and this shall i nouus to a divorce cuused 
by the act of tlie lhusb:nd) : oud verily uave wo discussed this matter, 
(See paragraphs 891 uud 840). 


1054. (1051) When a mun (at Arst) intends to divorce liis wife, auc 
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the wife says to bim, “ Make s gift to me of my divoroe," and the man 
says, “I havo made a gift," mecning tlieraby the abandunment of divorza 
end refusal of the snwe: the woman sll! continue tc be his wife. 


1955. (1055) A man anys to his wife, “Thou art divorced, bus 1 
shal’ have the option of three days:” the divorce shall be cauzzó and the 
Option shall be void. (See paragraph 588). 


1956. (1056.) A mar names his wifes 4s “ Divorced,” (é¢.6., gives 


the name of “Divorced” to her) and says to her, “I heve 48 
thee Divorced:" divorce slcil not be enused upon tke wife, neitunar 


morully as bets sen him and Lis Gcd, nor so far as the Kazeo is coa- 
cerned. 


1857. (1057.) A man saya to liia wife, ** Thon ert diroresd accord- 
ing to the number of the stars,” or*'acccrding to the nvaber of dust 
(toorad),”’ or ** according to the number of rivers:’’ the woman shall become 
divorced thrice, So also if he saya, “ Thou art divorced like three." 

(Norz.—See Rudd-ool Moohtar, Vol. II, page 748. If the thing men- 
tioned after the word “ Number" is euch that it is on!y one in number, 
suchas the sun or the moon, then only ore reversible divorce shall be caused 
according to Aboo Yuroof ; as for instance, wien aman says, “ Tnou art 
divorced according to the nu:nber of tha sun,” or “ according to the number 
of the moon,” beenuse the Tusheeh or comparison here goes for nothing, 
the sun or the moor having no number: but according to Mahomed three 
divorces sl:ail bs caused, because wien the word number is used, then the 
meaning is plurality: and this is the view taken by Sinffae and by Abmed 
son of Humbul, whose followers ara known ns the Humbalees: and accord- 
ing to annlogy from the view held by Aboo Huneefa, cne bain or irrevor- 
sible divorce slial! be caused, because by the mere expression, “Thou urt 
divorced," one reversible divorce is caused, and when Tuahbech or words of 
comparison are used, then the use of those words requires accession of 
strength to the divorce. See note to paragraph 933. If, after the word 
" Number,” a thing is mentioned which is a collective term and is used 
to denote quantity, large or small, such as water, or dust, or honey, 
then the result is the same, viz., according to Aboo Yusoof, one rever- 
sible divorce aball be cnused, and according to Malomed three divorces shall 
be caused, and according to Aboo Huneefa, one irreversible divorce shall 
be cause]. And if after the word “ Number,” a thing is mentioned which 
denotes at lenst three or which must consist of, at least, three particles, 


such as sand, i.e., Rum, which implies at least three particles of sand, 
8 
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or Tumur, t.e., date, wi :h implies three date fruit, then according 
to all the three Imams three divor^:s shall be caused. If the man says, 
* Thou art divorced like the sun, or like the moon, or like the water, 
or like the dust or like the honey,” then, according to Mahomed, 
one reversible divorce shall be caused, becnuse the word “ Number” 
is not mentioned; and according to Aboo Yusoof nlso, one reversible 
divorce shall be caused; but according to analogy from the view of 
Aboo Huneefa one irreversible divorce shall be caused. And the expression, 
“Thou : divorced according to the number of the sun” has the same 
effect na the expression, ** Thov art divorced like the number of the sun,” 
the former means comparison though tbe word “like” is unexpressed. 
See ulso paragraph 1143 post]. 

1958. (1058.) And if he sass, “ Thou art divorced once, like three,” 
one complete (buin) divorce shall be caused (whereas if be Lad said, 
“Thou art divorced” or “ Divorced once," then one reversible divorce 
would have been caused; three divorces make the wife wholly bain or 
separate, so that she cannot be married again to the same husband with- 
out the legaliser. *'One divorce like three " makes her bain or separate, 
but still the husband can marry her without the aid of the legaliser, 
See also paragraph 1143 post). 

1959. (1059.) And if he says, “Thou art divorced like the ۵ ۳ 
or “like the mountains " or ** like the rivers," theu one complete ;/batn) 
divorce shull be caused nccording to Aboo Haneefa and Zoofur, on whom be 
peace, (see paragrapli 933 aud note thereto); but Aboo Yusoof, on whom be 
peace, says, one reversible divorce shall be caused (becnuse be saya tle 
quality expressed is iuappropriate to a divorce, and therefore the quality 
goes for nothing). 

Aud this cluss (of cases) will be discussed in the section dealing with 
Similitudes (or comparisou), if it pleaseth God. (See the Chapter on 
Zihar which, though hended as such, in reality consists of comparisons, 
and see paragraph 1353 post). 

1960. (1060.) A man says to his wife, (even) before having inter- 
course with her, * Thou art divorced one (Ihda) aud twenty :" she shall 
be divorce] thrice according to us (that is according to A boo Huneefa and 
Lis two disciples); but Zuofur, on whom be pence, says, that one divorce 
shall be caused. And if he says “ Once (Wuhidatoon) and twenty” or 
** Once und a thousand,” then one divorce shull be caused according to their 
view (that is the view of all the three Imams and also of Zoofur) except- 
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ing one tradition from Aboo Y usoof, ou whom be peace (according to which 
three divorces in this enge shall be caused). 

And if he says “ One (and) ten" she shall be divorced thrice. And 
if be says “ Once and ten " she shall be divorced once. 

[Nore.—If a man bas intercourse with his wife, and afterwards lie 
divorces ler once, the woman’s Iddut commences, and during the Iddut, 
he can pronounce two other divorces on her. If he has uot had inter- 
course with lier, and pronounces one dirorce on her, she becomes 
separate, and it ia not necessary for her to observe any Iddut, and, therefore, 
she isnot a fit subject on whom to proaounce n second and a third subsequent 
divorces; butif he says, “ Thou art divorced thrice,” then three divorces 
sball be caused. In all the instances given in the text, if the hasbaud has 
had intercourse with the wife, then three divorces shall be caused. Bat if 
be Las not had intercoarse with ber, aud lie says, “ One aud twenty,” then 
according to Aboo Huneefa and Aboo Yusoof and Malomed the expres- 
sion means ۶۶ Twenty-one,” and therefore three divorces shall bc caused 
without regard to the conjunction; bat Zoofur says effect must be given 
to the conjauction; and inasmuch as she becomes separate by tie single 
divorce involved iu the word ‘‘ One,” the rest of the expression goes for 
nothing: but if he uses the expression “Ilda Ashara,” 4. e., one, ten 
that is eleven, then, according to all, three divorces shall be caused, the 
reasoning of Zoofur not being applicuble, because there is no conjunction 
here between one and ten, although the expression does mean one and ten 
that is eleven. Aud if he says, * Once aud twenty " or “ Once and ten” 
then one divorce being sufficient, one divorce sball be caused, and the 
1est of the expression shall go for nothing]. 


1961. (1061.) A wan says to bis wife, with whom he bas had inter- 
course, “ Thou art divorced; " the woman says, * It does not suffice me 
with one;"' the man saya (in Persian), “ Catch (or take) two ; °” then if 
he intends (by the “two”) the causing of divorce (and does not mean 
anything else), the woman shall be divorced thrice; (if be means by the 
expression, '* Catch or take two,” that she is at liberty to consider as two 
the one dirorce pronounced by bim, then thisexpression goes for nothing; 
because one dirorce cannot become two unless two divorces are actually 
giren; but if by the expression he means to canse two divorces, then two 
fresh divorces slali be caused in addition to the one already pronounced, 
which is beyond recall). 


1962. (1062.) A wan says to Lis wife, “ If thou be wy wife, then 
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tbou art diroreed thrice: " the learned lawyers have shid that if he does 
not immediately give her one completo (bain) divorce after giving ex- 
pression tothe vow (or conditional sentence stated noove), the woman shall 
be thrice divorced. 

| ممع سا عجو‎ paragraph 1256 post. The woman is, in reality, 
‘le man's wife, and, therefore, the conditional divorce inust have its 
Operation unless the husband can manage to render the condition in- 
effectual, and tLat could be accoinplished by makiny her cense to be his 
wife before the deciarntion is effective. When, therefore, the husband, 
immediately after givine etpression to the conditional declaration and 
before the same becomes Operative, says, in the sawe breath without ۵ 
stop, “ Thou art divorced ceorpleicly,” then the woman ceases to be his 
wife, 2:۵ ihe tuple divorce involved in the conditional Ceclaration be- 
cower ineffectual. The conditional declaration becomes operative if the 
husband shonli come toa stop after the declaration, but if without coming 
to a stop be adde an expression by whiou «he woman censes to be his wife, 
then he renders the conditional declaration nugatory. If the conditional 
Gaciuraticn becomes effective, then the husband cannot re-marry the 
woman unless by the sid of the legaliser ; but by adopting the device here 
set out, be can merry her immediately, because only one divorce is 
pronounced in the device: if inthe device the husband only says, °“ Thou art 
divorced," then if the woman is one with whom tbe husband has liad in- 
tercourse, the device cannot be successful, because tiie woman will have 
to observe her 1300 and before the expiry of the Iddut, the relationship 
of tusband and wife continues to n certain extent, and the conditional 
deelnrntiom sbail come into operation; but if the husband bas not had 
intercourse, theu slie is not obliged to observe her Iddut, and the divorce 
in the device shia'l not be 1۳۱0۱۵ or revocuble, but it will be bain or 


complete even without the husband inaking use of the word bain or 
complete]. 


1863. (1003.) A inan says to his wife, “Thou art divorced with 


every driuk (tliat is, every time that I drink) :" ahe slall not be divorced 
until be drinks. 


1964. (1061) And if he soys, Thou art divorced by every (uu: 
of the divorce,” and this is said after the man hos bud intercourse ۱ 
his wife: she shall Uecome instantly divorced thrice. (See paragraph 925; 
but if the Lusband box not lad intercourse with her, then she shall 
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become bain ox completely ceparate by ihe expression, “ Thou art divuread,” 
and the rest of tue expression sball go for nothing). 


1965. (1065.) A man hns daughters who bave their busbands; the 
husband of one of the daughters says to the father (in Persian), ** I have 
given one divorce to thy daugliter:" the divorce shall be caussd on the 


wife of the giver of the divorce (and the words “ thy daughter” would 
refer to the speaker’s own wife), 


1966. (1065.) A man says to his wife, “ To thee, one," or says, * To 
thee, three: Suddr-ool Shaheed, on whom be pence, says, the woman 
shall be divorced once or thrice (as the case may be, provided there is 


something in the surrounding circumstances to make the speech referable 
to divorce and not to other matters). 


1967. (1067.) And if the man says to his wife (in Persian), ** Thou 
art one," or anys, “Thou art three: ™ Abool Kusiin, cn whom be peace, anys, 
no divorce slinil be caused. Knzee Kban, on whom be pence, anys, it is fit 
that the effect of the expression should depend on circumstances; and 
that if the man so expresses hiinself whilst the topic of divorce is going 
on, or when the Luaband is in a state of anger, then divorce shall be 
caused; otherwise no divorce shall be enused, unless there is intention; 
just in the sume way as i£ the man دودعم‎ in Arabie, ۲ Thou art one (or 
single)." 

1988. (10€3.) And if the Lushand says (in Persian), “ This wife, 
who ie mine, is with tree: " Aboo Nusar Duboosy, on whom be peace, 
anys, no divorce shall be caused ; and Aboo Bakr Ayazy, on whom be peace, 
sevs, that if the husband has the intention to divorce, then there sbail ba 
divorce. 

And if he saya to his wife (in Arabic), “ Thon art witb three : then 
Sheikh-ool Imam Abvo Baker Mualomed, son of Fuzul, on whow be peaco, 
anys, if the husband lias an intention, then divorce shall be caused. 


1969. (1069.) A man snys to his wife (in Persian), “I bave with. 
held my hand from thee, by (giving thee) one divorce" (see parngraplis 
1131 and 1135 post); and tue wowan says, “Say agnin, so that witnesses 
might hear; and the husband snys, '* 1 have withheld my hand from 
thee, by (giving thee) one divorce; then, when the husband and wife 
separate (that is, go about their business), a strange wowan says to the 
husband (in Persian), * Host thou withheld thy tand frem thy wife," 
and the man eays, “I have withheld my haud from her, by (giving her) 
one divorce : " the learned lawyers Lave said that, if the husband has 
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said & second time and a third time, “1 have withheld my hand,” (as 
he says a second and a third time as aforesaid), this shall be the creation 
(or Insha) of fresh divorces (wits each expression), and the woman shall 
be divorced thrice, unless he says, ** I intended by the second and third 
expressions (mere) inforination (or explanation)." 

Ani if he says (the second and third time), “I bave already withheld 
my hand,” .his shall be information (or explanation of the first divorce 
and sball not amount to freab divorce). 


1970. (1070.) A man says to his wife (in Peraian), * Do thou remain 
with three divorées:"' if he intends thereby the causing of divorce, tliis 
shall amount to divorce, otherwise not; because this exprescion is ambi- 
guous, &nd it migbt mean that he intends thereby that, * Thou with three 
divorces art my property ” (that is, he intends to state what is a fact, vis.» 
“I have the power of three divorces and thou remain with me whilst 
I possess the power of three dirorces)" Intention :s therefore 
necessary, (because the expression is susceptible of this meaning vis., 
“I have caused three divorces te thou with three divorces).” م8‎ 
also if be says (in Arabic), “Thou art with three divorces;" this 
also admits of the same meaning [that is, that * I am the owner of 
three divorces ”)}, except this, that this expreasion is mostly used for the 
purpose of causing divorce: so that if it appears tliat the man intended 
thereby (to express) bis proprietorship ic the wife, then divorce shall 
not be caused. 

1971. (1071. A man saysto his wife, ** Thou art divoreed so many, 
so many: " she shall be divorced thrice; becnuse the expressio: (Kuza or) 
“ so many” سد‎ used for nnmbers, and the least number which is ex- 
pressed without a conjunction is eleven (which is expressed by one, ten; 
that is, one and ten—+tee note to paragraph 1060): the woman, therefore, 
shall be thrice divorced. 

1972. (1072.) A man says to bis vife, “I bold thee abominable 
as one does the saliva (or phlegm whies he expecturates to spit out 
of hie month);” the woman then eays, “If thou hold the same in 
abhorrence then cast it away,” the hueband then says, ` Thoo, thoo” 
(making a scund similar to that made in the act of spitting), throw- 
ing out the saliva, and says, “ I Lave cast it away," and intends thereby 
divorce: the woman shall sot be divorced; because even if he vomits and in- 
tends divoree thereby, the woman «ball not be divorced, ao also if he throws 
out tbe saliva and intends divorce thereby (divotee slinH not be caused). 
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1973. (1078.) A man is nddressed by another, ** Hast thou married 
another wife,” and he says “ Yea; ” he is then asked (by the other) 
* Why didst thou divorce the first?” he then says in Persian, “For thec;” 
the fact being tliat he did not marry another wife and did not divorce 


the first wife, and did not intend divorce by Lis words: his wife shall not 
be dirorced. 


1974 (1074.) A woman says to her husband, “ Divorce me thrice ; ”” 
the husband says, “ This time, a thousand divorces:” his wife shall not 
جا‎ divorced, because the expression is ambig 1009 ; (it might mean, “ Dost 
thod ask a thousand divorces at this time,” orit might mean, “This time I 
give a thousand divorces:" the expression being ambiguous, if he has 
the intention to cause divorce, she shall be divorced). 


1975. (1075.) A man says to his wife, ** Do not go out of the huuse 
without my order, becnuse I have made a vow regarding divorce (that is 
to aay, the vow was that divorce would be caused by her going ont of the 
house without orders);" the woman goes out of the couse without 
his order: she shall no& become divorced, because he did not say 
that the vow Le wade was with regari to this woman's divorce, and 
it might be that the vow referred to the divorce of some other woman. 
The word to be accepted shall, therefore, be that of the husband; 
(that ia to say, if, iu such a case, the woman tukes proceedings before the 
Kazee, and suya, “I am divorced," but the husband says, “She is not 
divorced because the vow referred to the divorce of another wife,” then 
the husband's word shail be accepted). 


1976. (1076) A man bas four wives; he says to one, “ Thou art,” 
and to another, “ Then (or Soomina) thou art,” and to a third, ** Then 
(or Soomma) thon art," ard to the fourth “Then (or Soomma) thou 
art divorced: " the fourth wife shall become divorced; because he 
rendered “ Divorced” as the quality of the fourth wife. 

] Nore.—Here the word, then or Scomma, prevents the word “ Divorce? 
from being applicable to the first three wives, because the effect of the word 
Soomma or then is to disjoin the sentences, altliough the sentences might 
have been pronounced immediately one after the other: if instead of Soom- 
ma or then, he had used the conjunction “and,” and pronounced the sen- 
tences continuously without a break, then all four would have been divor- 
ved ; but if using the word “and,” he had broken the sentences aud taken a 
pause after each sentence, then the divorce would Lave been applicable to 
the fourth : the effect of the word Soomma or then is this, tbat the mere use 
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uf that word is to disjoin the sentences and introduce n break, although 
there might not be a break in the speech asa matter of fact: the 
import of the word * Somme or then" is distinguished in jurispra- 
dence from the ureaning of * aud " in the way pointed out above). 

1977. (077.) A man says '""Divorced," and he is then asked 
“What woman dost thou mean;” he says, * My wife: " his wife shall 
become divorced, 

1978. (1078) A man says, ۲ A woman is divorced,” or says, “ I have 
divorced a woman thrice,” and he saps, *1 did not mean thereby my 
wife:" he shall be confirmed in his statement. 

Bat if be says, ** Oomra is divorced," his wife's name being Oomra; 
and be says, * I did not mean my wife:" his wife shall become divorced, 
and he shall not be confirmed by the Kazee (when he says he did not 
mean bis wife). 

So also if he says, “The daughter of so and so is divorced,” 
naming the father, but not naming the woman herself, and (the fact is 
that) his wife is the danghter of that so and so; but he says, ** I did not 
mean my wifc:" he shall not be confirmed in his statement by the Kazee, 
(although bis father-in-law might have several daughters) and his wife 
sball become divorced, in the same way as if be had mentioned the name 
of bia wife. 

And if he says, ** Oomra is divorced," and bis wife is ** Oomra:" then 
his wife shal! be divorced, and he shall not be confirmed by the Kazee in 
withdrawing the divorce from her, 

So also if he does not describe his wife with reference to her father, 
but with reference to her mother or her child: his wife shall become 
divorced. 

So also if his wife's mothercatches hold of him and says, “ T shall 
not leave thee to go on thy journey until thou divorce my daughter;” 
the busbind then says, (in Persian), “ Three divorces on thy daughter; " 
he then says, “I did not iutend my wife: ” his wife shall become 
divorced so far as the Kazee 1s ۰ | 

1979. (1079.) A man says to his wife in anger (in Persian), «n 
„thou my wife, three divorces,” suppressing the word **art:" his — 
iie shall not be divorced, because he did not refer the divorce to lier. : 

1980. (1080.) A man, in whose presence thereis à woman covered. : 
over, is asked, “Is this covered mewan thy wife,’ aud ‘hen he is 
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freed “take an cath (nnd sav), it thou bast any wile excepting this 
woman (sue is thrice divorced): " the wan then takes an oatu with ۵ 
divorces that he has ro cther wife except this one (tbat is, he takes an 
cath saring “ Lf 1 have « wife except the one present, then she is divorced 
thrice}; " the fact is that the woman covered over is a stranger to him 
‘and he has a wife at Lome): the learned lawsers Lave differed regarding 
this matter: but the Futwa is, that bis wife shall become dirorced so fur 
as the Kazee is concerned. 


1981. (1031.) And so if a man marries a woman at Balkh, and the 
woman goes without his knowledge to Tirmiz; he then takes an oath and 
says, * If be has a wife at Tirmiz, then she is divorced : " hia wife shall 
become divorced (nltbouch he is ignorant that his wife is at Tirmiz, and 
although so far as his knowledge goes his wife is at Balkh). 


1982. (1082. A man eats bread and drinks wine; be then says 
(in Persian), “ We have eaten bread and drank wine, our wives with 
throe; then after the man stops, another man says to him “ With 
three divorces,” and the (first wentioned) man says, “ With three 
divurces:" his wife sball not become divorced, because when the man 
finished his speech and stopped a while, then this expression (that is, 
With three divorces,’’) becomes = fresh expression in which there ia no 
reference to anybody. 


1983. (1083.) A man anys to his debtor, * Thy wife is divorced, if 
thou dos! not pay my debt this day ; " the debtor says, ** Yas ” (instead of 
yes; nayun instead of naam), not intending an (affirmative) answer: but 
tLe creditor asks Lim to sny * Yes” (or naam) and he saya, ** Yes,” in- 
tending an answer (in the affirmative): the oath shall be obligatory ; be- 
cause when nothing lengthy intervened between the question and the 
Answer, and the debtor did not adopt & new conversation, the whole of 
the conversation must be taken as one (connected expression). 


1984. (1084) A munsays to another (in Persian), “Thy wife is 
divorced from thee with three divorces that thou hast not done this thing" 
(that is, “if thou hast done this thing”) ; the other man anys, ** With a 
thousand divorces ; " tlis Inst expression shall be by way of an answer ; so 
that if the man has not done the tbing, tbe divorce shall not be caused. 


1985 (1085. A man is nsked by another, “Hast thou a wife. 
except a dirorced one : " he skys “No: ” his wife sbail become divorced. 


Bat if he saya “ Yes," then his wife shal! uot be divorced ; because it the 
9 
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first case, the husband (in effect) says, ** I have no wife, except a divorced 


3 


wife; ۲ and if he anys so, his wife becomes divorced. But iu the second 
case, be (in effect) says, ** My wife is not divorced; " and if he aaya so, Lis 


wife alınll not become divorced. 


1986. (1086.) A man repeats the oath of another (which was tc the 
effect) that, “If thou shalt enter the house, then my wife is divorced; ”’ 
then when he arrives at the word **divorce," his own wife occors to 
hia mind: the learned lawyers baye snid that if the man, at the time of 
" intends to give up repeating the story 
and to begiu the declaration of ه‎ divorce (ns on his c vn behalf) ; 
and if his expression is such that a divorce could thereby be caused on his 
own wife (that is, if the circumstances are such that di-orea could be 
caused on bis wife, e.g., his having an undivorced wife,, the divorce 
sball be caused on his own wife; but if he does not intend to begin the 
declaration of a divorce (as on his own behalf), the divorce shall not 
be caused on his, own wife, but (on the otber hand) his expression shal! 
be referred to what he was (reporting or) repeating. (See also paragraph 
1432 port), 

1887. (1087.) Aman says to his wife, “Thon art divorced” and 
stops a while, and then says, “ Thrice; " then if hestcpned merely to take 
breath, his wife sliall be divorced thrice; but if the atop was not for the 
purpose of t.kiug breath, one divorce shall be caused; because stopping 
merely for the purpose of teking breath does not disjoin tha sentences. 


mentioning the word “ divorce, 


1988. (1088.) A mnn says to his wife, “Tuou art divorced” and stops 
a while ; he is then asked, ** How many times, " and he says, ** Thrice: ” 
Aboo Yusoof, on whom be peace, anys, his wife shall be thrice divorced. 
The learned lawyers bave said that it is possible thai this view is specially 
that of Aboo Yusoof, on whom be peace (nnd noi that of Aboo Huneefa), 
because according to him (Aboo Yusoof) if a man says to his vife, ** Thou 
art divorced." and intends three divorces, his intention is correct (see 
Noor-ool Anwar, page 29, line 6, and page 151, line 3, from the bottom): 
and it ia possible that this view might be that of Aboo Huneefa, on whom 
ba pence (see paragraph 988), because, according to him, if a man divorcees 
his wife, and then says, “I have recdered the divorce (triple or) three 
divorces,” the divorce shall become three divorces. 


1989. (1059.) A man says to his wife, “Thou art divorced once; ” 
‘ne woman says to hin (in Persian), ۰“ Oue thousand," aud he £2 y8 
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(in Persian), “ A thousand,” intending thereby the causing of divorce: 
the divorce shall be as he intended (that ia, three divorces shall be caused). 
1990. (1090.) A man says to his wife, “ Thou art divorced, such مہ‎ 
cannot be caused on thee," or “ soch as is not valid on thee:” she shall 
(still) be divorced once (the words used after the word “ divorce5 " being 
considered sui plusage). 

So also if be says, **Thou art divorced thrice, such هه‎ cannot be 
caused on thee," or “ such as nre uot valid on thee: " she shall be divorced 
thrice (the words used after the word “thrice,” being considered sgur- 
plusage). 

1991. (1091.) A tan anys to his wife, “Thor art divorced at 
Mecca," whilst they are not in Mecca: the woman shall become instantly 
divorced. And ao if he says, “ Thoa art divorced in such and such 
clothes," whilst she is in different clothes: the divorce shall be caused 
instantly. 

[Note.—* Thou art divorced at Mecca " may mean, “ As long as thou 
shalt remain in Mecca and not outside." 8o also “Thou art divorced in 
such and such clothes " may meau, ** Thou shalt be divorced as long as thou 
sholt have those clothes on, and not be diverced when thou shalt not 
have those clothes on.” This is the meaning of which those expressions 
are susceptible, but the principle winch is here enanciated depends upon 
the following explanation :—Se; Rudd-ool Moohtar, Vol. II, page 721: 
if 3 man ssys “Thou art divorced at Mecca,” or “In the house," 
or “In the shade,” or “In the sun," or “In such ard such ciothes,’’ 
this is Tunjeez or cansing divorce instantaneously and not Tuleek or 
causing divorce conditionally ; because although those expressions really 
wean a conditional divorce, still the condition there is not valid. A 
condition to be govd and valid must relate to a thing which is at 
present non-existent, but which is to come into existence afterwards, and 
such a thing consists of an act or time, as for instance, when a man 
says, "Thou art divorced on thy entry into Mecca," or “On thy 
putting ca such aut such clothes ;” in which instances, the act is at present 
non-existent but is to come into existence hereafter; these instances man 
<“ If tuou shalt entar Mecca ^r put on such and such clothes, thea thou art 
durorced :" and for instance when the man says, “Tuou art divorced 
tu-norrow," that means “ When to-morrow comes, or if thou sbalt live till 
to-morrow, thon ar divorced.” But pleces or clothes are already in exis- 
tence, und, thecefore, to wake divorce conditional on such thiugs is uot valid 
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or account of the condition being bad; the condition is void, aud, the.efore, 
divorce takes place at once. Ajso in the case where the inan having used 
the expression * Thou art divorced at Mecca," or “In anch and such 
clothes," says, be meant, **on the entry into Mecca," or “on thy putting on 
such and auch clothes," he shall not be confirmed by the Kazee, whe will give 
no effect te this explanation, altbouch as between the man and his God 
he might be right in his explanat.on. There is a rule in connection with 
conditions worth remembering and tuat is this, a conditicn dependent on 
a thing which is fain or already in existence is no condition at all; as for 
instance, where a mar: says, “If the heavens nre above or if the sun bas 
hight, then thou art divorced : " here the divorce is caused at once]. 

And if ha says, “ Thou art divorced in the night and the day: ۲ she 
shall bs divorced once. And if he says, * Thou art divorced in tiie aight 
and 1x the day," two divorces sball be caused. 


(Note.—See Redd-ool Moobtar, Vol. li, page 724. The expression 
“Thou art divorced s» the nigbt and the day," or “ Inthe day and 
the night," means that the same divorce is to operate in tbe night 
and the day, becnuse in these expressions the word “divorce,” goverus 
both “night” and “day ; ’ but the expression, “Thou art divorced in 
the night and im the day,” means “Thou art divorced in the day and 
thou art divorced in the night," and therefore here divorce is repeated : 
two divorces shall, therefore, be caused in the latter case and one divorce 
in the former case]. 

And if he says to his wife at nigbt, ** Thou art divorced in thy night 
and thy day : " she sball be divorced instantly. And if he savs to his wife 
at night, * Thou art divorced in thy day and in tby night:" she shall 
be divorced on tbe morrow. 

And if he says, * Thou art divorced to-morrow this day," she shall 
be divorced on the morrow, and the mention of ““ This day," shall be 
void. And if he says, ** Thou art divorced this day, to-morrow,” she shall 
be divorced instantly (and the use of the word “to-morrow,” would go 
for nothing). And the principle in regard to this matter is that, if the 
husband mentions two portions of time so that there is no cónjunction 
between the two, the divorce sùall bo caused in that portion of the time 
which is first mentioned, and the mention of the second portica of the 
time shall be void. 


[Note.—See Rudd-ool Moohtar, Voi. II, paze 724. When the hus- 
band refers the divorce'to two portions of tiine, one of which is present 
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and tus otier is to cou e, and nses the conjunction “and,” then, if he 
begins with tbe time which is present, only one divorce shall be caused, 
e.g., if the wman says, “ Thou art divorced to-day and to-morrow,” then only 
one divorce shall be caused ; because “to-day ’’ being mentioned first, the 
divorce takes effect immediately, anù the same divorce continues “ to- 
morrow” also. But if be begins with the future, and nses the present 
time afterwards, and couples both portions of the time with the con- 
junction “and,” then two divorces shall take place, e.g., “Thou art 
divorced to-morrow and to-day," this means, “ When to-morrow shall 
arrive thou art divorced and thou art divorced to-duy also.” But if ue 
says, ** Thou art divorced to-day, and after to-morrow,” then two divorces 
shal! be c«used; one divorce shall be caused **to-day," and the other 
divorce shall be caused “the day after to-morrow : because when an 
interval of one dry ie nllowed without & divorce, then tke intention is 
toat a second divorce shall be caused on the day after that interval. If 
tbe man says on the last day of the month, “Ubon art divorced to-day 
and the beginning of the next month,” then one divorce shall be caused ; 
but if be szpresses Limself so, not on the )مھ(‎ day of the month bat before 
the last day, so as to allow an interval of time between “to-day,” and 
th» first day of the next month, then two divorces shali be caused. 1۶ he 
uses the expression without tlie conjunction “and,” then the rule is cet 
out in the text. See aleo paragrapb, 1142 post]. 


1992. (1092.) And if he saya, “ Thou art divorced this day and 
when to-morrow comes," oue aivorce shall be caused instantly, and when 
the morrow come3 and she is in her Jddut (whicl she would be in, if the 
husband has bad intercourse with ber), then another divorce shull be 
caused. (See also Rudd-ogi Moolitar, Vol. 11, page 725). 


1993. (1093.) A man says in the month of Shaban, “Thou art” 
(that is, shalt become) divorced in the Ramzan (which follows Shaban): 
she shall become divorced as soon as the sun sinks on the last day of 
SLaban. But if he anys, “Thou art divorced to-morrow,” ahe shal! 
become divorced as soon as the morning of the moriow arrives (because 
in common parlance, * to-morrow” means the day which ia to arrive after 
the night; whereas month commences from the time the moon is visible). 

And if he says, “Thou art divorced in the summer (Syf),” or “In 
the winter (SAita)," or “In the spring (Rubee),” or “In the autamn 
( KAuresf)," the divorce shall not be caused unless in the time epecified. 
Ana the learned lawyers have discussed how to distinguish these times: 
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some of them have said that summer (or Syf) is a season in which 
pevple are not under tbe necessity of using clothing with cotton padding 
and of warming themselves before the fire; and winter (or Shia) is the 
seasop in which people are under the necessity of usiag clothing with 
cotton padding and of warming themselves before the fire; and spring 
(Rubee) and autumn (Khureef) are seasons in which people are under the 
necessity of using clothing with cotton padding, bat not of warming them- 
selves before the Bre; except that spring (Rubee) is at the end of winter 
and autar'n ( Khuresf) is at the end of summer. 

And others have said that summer or Syf is the sesson- when 
foliage and fruit exist on trees; and spring (Rubee) is the time when 
tbere is foliage on the trees, but not fruit; and so is the autumn 
I Khureef ). 

1994. (1094) A man purchases his wife: no divorce whetlic cone 
ditional or instantaneous shali be caused on her, until she remains the 
property of her busband (tbat is, if the maa having married the slave 
girl of another, says to ber for instance, “ If I purchase tLee, or if thou 
sboaldst enter the house, thou art divorced," then if he purchases her, 
the effect of the purchase is to avoid the marriage, nnd the divorce, which 
nssumes & valid marriage, will not take place, although at the time 
he had pronounced the conditional divorce, he was within his right in 
doing so; so, after the purchase, nn instautaneous divorce, that is, one not 
dependent on any condition, would not take effect, because the marriage 
was put an end to by the purchase; so also if after purchase he gives her & 
conditional! divorce, the divorce sball aot be caused; because there must be 
ownership of marriage or Milk-i- Nikah in order to validate a 012۶۷ or 
conditional divorce ; but if he says, '* If thou enter the house, then thou 
shalt be free," then emancipation shnl be caused, because he has got 
ownersbip of person or MilÀ-i-Hukba). (See paragraph 1838). 

So also if the husband (having married the slave girl of another) 
has made Eela with Ler (saying for instance, ** I will not have intercourse 
with thee for four months, the effect of which is that after four mo;.ths, 
one divorce is caused), and he thea purchases her, and then the period 
of the Kela expires (that is, the four months as aforesaid expire after the 
purchase}, divorce (which would ۵ been otherwise caused by the expiry 
of four months) shal? not be caused or ber (by reason of the purchase 
because as soon us the husband purchases his wife, the relationship of hus- 
band and wife ceases; aud therefore the effect of the Eelu no longo subsists, 





71 


end there is consequently no divorce after the expiry of the foer mouths) 
(See paragrnph ۱ ۰ 
And if a man, after having purchased bis wife (seach purchase having 
the effect of dissolving the marriage) emancipates her (berore tle time of 
the Iddut has expired, oa aecount of the dissolution of the marriage), his 
divorce shall be operative on ber whether the divorce be conditional or 
instantaneous (that is to say, a man marries the slave girl of another, 
and whiist she is in bis marriage, be says to her, “ If thon enter the house, 
thon art divorced ; " then be purchases her after having intercourse with 
ber: the purchase dissolves the marriage ; but the woman shall be lawful 
to him by right of ownership; bnt be cannot give her in marriage to 
another man until the Iddw! expires, because intercourse renders Iddut 
obligatory, although he himself can have sexual intercourse with her 
without waiting for the expiry of the Iddut: if he emancipates ber before 
the expiry of the period which would uare been her [ddut, if he had given 
herin marriage to somebody eise, then be can divorce ber treating ber as 
being in her Iddut; so that if ale enters the house, then the divorce condi- 
tionally pronounced on ber whilst she was bis wife would be caused; he 
ean also give her an instantaneous divorce or a fresh eonditional divorce. 
Bee Rudd-ool Moohtar, Vol. LI, page 702, line 27, &c. The author of the 
Kadd-ool Moolitar after noticing diversity in views on this point, says 
that the Futwa is according to the rule whica holds that the divorce by 
the ;ugband shall not be caused, and he says this ie the view taken by 
Kasee Khan. The passage of the Futuwai Kasi Khan, here referred 
to by the Rudd-ool Moohtar is in paragraph 1888), 

1995. ()095.) And if a slave makes the divorce of his free wife 
(with whom he hes had intercourse) dependent on è condition, or if he 
sayu to ber, '' Thou art dirorced according to the Scounut (or tradition of 
the prophet) " and the wise then becomes the owner of her husband (the 
comsequence of such ownership being that the marriage becomes ^ iasolved ; 
ead also in the event of having bad intercourse wita her, she is obliged to 
observe the Iddué) and the husband then divorces her (within the period of 
ths Iddst) ur the condition of the conditional divorce comes to be realised 
(within the period of the Iddut) or the time of the tradition arrives (that 
ia, the time of the divorce of tle kind ealled traditionary or Soonnee divorce 
arrives, such tine being tlie period of purity after the monthly course, 
because Soonnae divorce is one that takes place in a period of purity in 
which period there Las been no sexual intercourse), the divorce shall 
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be caused on her as long as (s.¢., if or provided) she is in her Jddut (because 
it is after the conclusion of the Iddui (hat the relatiousbip is coinpletely 
cut off). See paragrapbe 1882, 1893 and 1894), 

1996. (1026.) A man saya to his wife, “ I am divorced from thee” 
(instead of saying, “ Thou art divorced from me,” that is, he says the 
reverse of what is ordinarily said, the apparent meaning of the expression 
used by the busband being that the woman caused the divorce on the 
man), intending divorce thereby, the divorce shall not be caused. 

But if he ,ہمہ‎ ** I am separated (Bain) from thee,” or “I am un- 
lawful to thee," intending divorce thereby, divorce sball be caused (be- 
cause when tbe wife gets divorced from tbe husband, the result is that 
the man gets separated from and becomes unlawfui to the woman). 


1097. (1097.) Ifa Moortad (or an apostate) entera the Dar-ool Eurab 
(or migrates there) and then divorces his wife (who is iu the Dar-col Tslcu:), 
the divorce sholi not be caused (because by becoming a Moorlud, he 
forfeits bis life and property, and the Kazee shall decree that he must 
be treated as dead, and a divorce by the dead is not effectucl). But 
if be returns as a Moslem, whilst the womun ie in ber ISdut for bim 
(that is the Jddut as of his death), then a divorce (which be might now 
give) shall be operative. (See Rudd-oo! Moohtar, Vol. ll, page 643, und 
Vol. III, page 465, Clnpter on tlie Apostate or AMooriud). (See paragrsph 
1898). 

1998 (1098. And when a female Moortud goes into the Dar-ool 
Hurub and her husband afterwards divorces her (from the Dar-col Islam) 
and she then, before she gets Ler menses, returrs to the Dar-oci Islam na 
a Moslem, tien, according to Aboo Huneefn, on whom be peace, the 
divorce given by the husband sball not take effect; but according to his 
two disciples, the divorce shali take effect. (See Rudd-ool Moobtar, 
Vol. II, page 648). (See paragraph 1899). God knows beat. 





Section II. 
ON DIVORCE dF INDIRECT EXPRESSIONS (OR KINAYAAT) AND 
IMPLICATIONS (OR NUDLOOLAT). 

1999. (1099.) Kinayaaé (or indirect expressions) are words which 
imply divorce without tlie divorce being express?y mentioned (or denoted 
by them), and they consist of three classes: and the state (cr eizcuin- 
stances under which: a man is iinpelled or lias resort to iixclirect expressions 
in giving a divorce also) consists of three classes. 
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(Nora.--5ee Badd-coi iochtar Vol 11, pages 761 tc Tto. Indirect 
expreas.ons of divorce are such exprossions as are not designed sud mse” 
for divorce, but divorce oan be signified by them, and are saab thet they 
might mean divorce and might aleo mean something else, Thay are 
expressions which, if used ip answer toa request for divorce, mesi av 
affirmative answer, although at the same time they are capable of some 
other meaning. They are of three classes: The first class consists of 
expressions which might imply afirmance ^r [abut of divorce and might 
also mean Rudd or negsliving of divorce. The second class consists of 
expressions which might imply sfirmance or Jabwi of divorce and 
might siso wean Swbb or abase. The third slags consiste of expressions 
whish miya! imply nffirmaoee or Dabus of divorce, and do not imply 
Budd cr negativing of بهدجن ز3‎ or Sudd or sbnse, but might aleo mean 
»OL2ething different from divorce. The First Class consists of the fol- 
luwing expressions .—OokAroojee, i.s., 1“ Do thon get sway fror the house 1’ 
Tslyubes, or “Do thon go away from this ۲ 9۵9 ز‎ " FK comes, or “Do thou stand 
مه‎ ;" Twqunnyes, or ** Do thon nover thy fzoe with a vail; " Tuthumwav-y, 
or “Do thou put on the heir band, or cover thy head; Jetutres, or “ Hida 
thyself; " or Iutigilss, or ** Do thou transfer thyeeif from this house ;" In- 
tulages, or “Do thou walk ont;" Ooghroobee, or “Bo thon far from me;" 
Aimubes, or “ Be thoa awar from me. Thess expressions might mexn 
acceptance of the request of divorce aud ود واه‎ also meaz cagaiiving it, 
رمه‎ repudiating the request: s.g., Ookdroojes, oc ** Do thon get away from 
this bouse” might mean “ Very well, 1 divorce thee, got away fron this 
house;" or it might mean “No, I will not divorce, gat away trom 
thie uouse, from my presence, so that the quarrel might come to an end: " 
and so as regards the rest. The Second Class consists of tho following ez- 
pressions :— Khulesutoon, or “ Thou art unoccupied ;” Burees£oon, or “Thou 
art devoid ;" Hwurawoon, or “ Thon art ت۶ جھندہ‎ " Baiaoen, or “ Thou art 
separate; " and worda which are of the same meaning are Bultutoon, 
or “ Thou art cut off ;" Butlutoom or “ Cat off: " these axpreeaions might 
mean acceptance of the request cf divorce and might siso mean abus, 
.هه‎ Khulseutoon might mean “Thon art unoccupied with مھ‎ * or 
might mean “ Thou art unoccupied with goodnass;” Bureewioon might 
mean “Thou art devoid of nikah” or might mean, “Thon art devoid 
of goodness ;" Hucamoon might mean, “Thou art anlawfnl to me” o- 
might meer, “ Thou art an onlawfnl thiog like tbe pig;" Baince might 
mean, “ Thon art separate from me,” or might mean, * Thor art 2۶۳۸۳۵ ۶ 

10 





— 
CENTRAL LIBRARY 


Ta THE TAGORE LAW LECTORES 


from goodness." The Third Class consists of the following expressions:— 
,مده تفرك‎ or ** Observe thy iddut," which mears, “I have divorced you, now 
observe the ٭24]‎  '' cnother meaning of the expression is '* Count the 
favors which I bare shewn,” and in this sense the expression has 20 
connection with divorce. Zsiwbriyee RuAwmukai, or “ Purify thy womb د‎ ” 
it means, “I bave divore.d you, prrify the womb by observing the Iddut 
to be enabled to marry somebody else;” another meaning of the expres- 
sion is, '*I will not divorce you ; purify the womb and wait until you get 
the next neenses, and after that I will divorce you.” ۸126 wahiduteon, 
or, * Thou art one ; " it mesns “ Thou art divorced by one dirorce;" it 
might مولع‎ mean, “Thou art singular in goodness, or the best of thy 
kind." _Antai hoorrudoon or “ Thou art free;" it means “Thou art 
divorced, and therefore freed from the restraint of marriage;" it might 
also mean, '' Thou art not the alave of anybody." Jk/:tares, or “ Choose; ” 
it means “ I have given you option to divorce yourself, if you choose 
divorce yourself; " it might also mean, ‘“ Select some work."  4mrokae 
bw Yudaiktai, or “ Thy pewer is in thy hands; ” it means “T have vested 
thee with sathority to divorce thyself; " it might also mean, “I have 
authorised toee to do some work.”  SvrruAtokas, or “ I have turned ther 
out;” it means, “I hare divorced tase, and, therefore, turned thes out 
of the house;” it might also mean, “I have turnec thee out of the 
house for some business.” Farudiokai, or “I have separated thee; 
it mesas, “I have divorced thee and separated thee;” it might also 
mean, “I have assigned to thee a separate room.” The rules 
with reference to the use of these expressions are these: Wher th^ 
husband is in the state of what is called Resa, that is, a atate when he 
wills divorce, not being in a state of anger, and there being no Masakera- 
i-Tuiak, or discussion or topic of divorce, then the use of all the three 
classes of expreesions mentioned abore, must, in order to cause divorce, 
be accompanied with intention to divorce, so that if the husband has 
formed an intention tocause divorce by those expressions, then divorce 
shall be caused, not otherwise; and the husband’s word oa his oath 
shall be accepted w'en he says, he bad no intention to divorce, When 

the Lus and is iu a state of anger and uses any of the expressions of 
the three classes mentioned above, then the rule is this :—that if the 
husband nses expressions of tbe first or the second ^lass, viz., expressions 
which admit of the alternative meaning of Rudd or negativing divorce, 

or of Subb or abuse, theu it is neceaanry, in order that divorce might be 
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eansed, that the husband should have the intention to cause divorce; so that 
divorce shall be caused if he has such an intention, and shall not be caused 
if he bes no such intention: if he uses expressions of the third class, vis., 
expressions which do not admit of Rudd or Suob, then it is not necessary 
that be should have an intention to divorce, and *he use of those expressions 
shall cause divorce even if he has no intention to cause, or has intention 
not to cause divorce. When there is going on what is called a Masakura- 
t-Tulak, or discussion or topic of divorce, then if the husband uses the first 
class of expressions, vis., thoee which admit of Rudd or negatiriug of the 
divorce, then in order that divorce might be carsed, it is necessary that 
he should have en intention to cause divorce; but if he uses expressions 
of the other two classes, then intention is not nccessary, and divorce shall 
be caused without intention. As regards the expressions IkAiaree, or 
" Choose," and Amrokai bu Yucaskai, or “Thy power is in thy hands," 
the effect of these ia that when the husband uses these expressions divorce 
is not caused, but the wife becomes vested with authority to divorce herself, 
and divorce can only be caused when she, in consequence of such anthority, 
divorces herself. Some of the authors have made a mistake in this matter 
when they have laid down that the use of these expressions of them- 
selves causes divo>ce on the wite without an act on the part of the wife: 
the correct view is, “hat the wife gets tne authority to divorce herself. 
and she does not become divorced until she exercises that antbority and 
divorces herself}. 

$000. (1100.) .One is a simple etate and that is the state of the 
husb-nd’s will (or act of the mind to divorce, as contradistinguished 
fror he circumstances of anger and dispute, &o., relating to the other 
two classes). 

3001. (1101.) Tha other state is when the subject of divorce is 
going on, and this is when the woman asks for her divorce, or when 
somebody besides her asks for her divoree. 

2002. (1102.) And the third state is a state of anger and quarrel. 

9008. (1103.) Ia the state where the hasband wills a divorce (that 
is, the first state) a divorce shall not be cansed by any indirect expression 
ugless he has en intention to cause divorce; and if the husband says, “I 
did rct intend divorce by that (that is, by the indirect expression)” the 
word to ve accepted shall be his word. 

2004. (1104) And in tha second state, that is, when the subject of 
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divorce is being discuased, divorce shall be caused by eight expressions ; 
aud if the husband saye, “I did not intend divorce (by using those 
indirect expressions)"’ he abal not oe confirmed by the Kazee: these 
eight expressions are, (1) “Thou art onoccupied” (Khulseutoon, thal 
is to say, “ Do as thou likest:” an animal is free whon it is iet loose to 
roam sbout at will); (2) “Thou srt released (or devoid, Bureeutoon) ;” 
(3) “ Thou art cut off" (Butiuloon) ; (4) Thou art separate " (Bainnoon) ; 
(5) Thou sri unlawful " (Huram) ; (6) '*Observe thy Iddut (4ituddes) ; " 
(7) “Thy power ir in thy hands” (A4mrokzi bu yudatkas) ; (8) ۰ Choose ” 
(IkMarce). 

[Norz.—The first five expressions belong to the second class of the 
diriaion giren from the Rudd-ool Moobtar in the note to paragraph 1099, 
and the last three expressions belong to ihe tbird class. The last tro 
expressions do not cause divorce, but vest the wife with authority to 
divorce herself & explained in that note. See also paragraphs 1638 and 
1642 post]. 

2006. 1105.) And in s atate of anger (on the part of the husband), 
divorce is saused by three out of these eight axpresions (ever without any 
exprers intention on his part), and if the husband says, * I did not 
intend divorce," he sball not be confirmed by the Kazee; and these three 
erpressions are “Observe thy Iddui;" “Thy power is in thy hands;” 
^ Choose (or do as it pleases thee)" And as regards the remaiaing five, 
according to Aboo Huneefa, on whom be peace, if the husband (after using 
them) says, “ I did not intend divorce,” then divorce shall not be caused and 
he sball be cou&rmed by the Knzee; because these (five) expressions, 
are capable of being used as terms o? abuse, aod shall, therefore, be 
reierred to abuse, in a stato cf anger and quarrel. But Abao Yusoof, 
on whom be peace, says (that tbe husband having, in a state of anger, 
used those five expressions), if Le says, “ I did not intend divorce,” be 
اعوط‎ aot be confirmed by the Karce (and express intention os regards 
these expressions wben used in s state of anger is not necessary), in the 
same way as he is not confirmed when the matter of divorce is being 
discussed. 

(Norg.—As regarde the expressions, “Thy power is in thy hands,” 
or “ Choosa,” the rule here laid dowa is subject to what has aireacy beeu 
stated in the note to paragraphs 1099 and 1104, vix, thnt they do not 
operate as divorce, but vest in the wife the authority to divorce berself ]. 

2008. (1106 And it is repcrted in the work called the imla from 
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Aboo Yusoof, on whom be peace, that he has added four other expressions 
to these five expressions, and these four expressions are, (1) “I have no 
ownership (Mik) over thee; " (2) “I have no way (or power) over thee; ” 
(3) I have set free (Khuliasio) thy ways; '' (4) ** Mix with thy relations (see 
paragraph 1124 post)" If the husband uses these (four) ezpressious 
whilst a topic of divorce ia going on, or in s state of anger, and says, “ I 
did not interd divorce," he shail be confirmed by the Kazee, according to 
the view of Aboo Huneefa, on whom be peace; but Aboo Yusoof, on whom 
be peace, says, that be shall not be confirmed by the Kazee. 

$007. (1107.) And besides these (twelve indirect expressions), ia the 
cass of other indirect expressions, such for instance as the expressions — 
(1) Thy string is on thy neck (Gáari, the pit at the Camei’a back 
between the neck and the bunch);” (2) “ (Tugunnyes or) cover thy face 
with veil;” (3) ''"(Tuk&wmwmares or) put on the hair band (that is 
cover thy bead) ;" (4) (Istubriyee or) purify thy womb;” (5) “ (Koomec 
or) stand ”زمه‎ (6) *(Ooklroogee or) get away from the house;" (7) 
“ (Ishubee or) go away from this place ;” (8) “ (Iniigiles or) transfer thyself 
from this house; " (9) “ (Iniuisqee or) walk out;" (10) “ My marriage is 
not with thee;” (11) “I bave made a gift of theo to thy relations, 
whether those relations accept or not,"—no divorce takes place, unless 
with intention ; and when the husband says “I did not intend dirorce," 
he shall be confirmed by the Kazee. 

2008. (1108.) And it is reported from Aboo Huneefa, on whom be 
peace, that if the husband says, “I have made a gift of thee to thy 
father," or “ to thy mother,” or “for husbands,” and intends divorce, 
divorce shall be caused ; and that if he says, “I have made a gift of thee 
to thy maternal uncle," or “To thy brother," or “ To thy sister,” or 
۰» To so and so, a stranger,” divorce shall not be caused even if the husband 
bas an intention to divorce; and thet similarly if he says “I have no 
necessity for thee ” (no divorce shall be caused), 

2009. (1109.) And it is reported from Mahomed, on whom be peace, 
shat if the husband says to his wife, “ Go away from this place ” (or [fuhee, 
which, according to the Arabic idiom, is used in the same sense as Ishudec, 
although it bas another meaning, vis., that of prosperity see Rudd-ool 
Moobtar, Vol. II., page 779) and has the intention to divorce, then this 
expression amounts to a divorce, 

3010. (1110.) And if whilst the (Masakura or) subject of divorce is 
going on, the buaband says, “ I have separated thee (or Faruktokas)” or 
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“I have made thee separate (or bain),” or “I have parted thee (or 
Abuntota:),” or “I have separated myself from thee or Abwaio Minkas),” 
or“ There is no authority (or seoMaw) for me over thee," or “I have 
abandoned thee (or Swrruhioka: just as animals are left untethered to 
roam abont)," or “ I hare made a gift of thee to thyself (or Wauhubtotas),” 
or “I have left (iwrwkio) thy divore$ (see paragraph 950)," or “I bav 
opened the way of thy divorce (see paragraph 950),” or “I have opened 
thy way," or “Thou art eet at liberty (Sasaba, a term applied to a she 
camel when set at liberty after having been delivered of ten female colts, 
when all labor is dispensed with):” or “Thou art & free woman (or 
Hoorra),” or “Thou knowest thy state best,” and (in which last oase) 
the woman says, “I hare withheld myself from thee : ” (in all these cases) 
divorce is caused ; and if the man says I did not intend divorces, he shal! not 
be confir.sed by the Kazee, (Compare paragraph 950 where in the case of 
two expressions which are repeated in paragraph 1110, vis., Twrubtc 
Tulakakai and Kiullaito Subssa Tulakakas, it is stated in paragraph 0 
that intention is necessary, whereas the last words of paragraph 1110 
point to a contrary inference; but from the Rodd-ool Moohtar, Vol. II, 
page 766, it appears that in the case of these two expressions intention 
te divorce is necessary and the authority given by the Ruadd-ool Moohtar 
is the Khanees). 

9011. (1111. And if the husband eays to his wife, » There is no 
marriage between me and between thee," or saya, “There doea not remain 
mari between me and between thee;” or says, “I have cancelled 
(FueukAto) thy marriage," divorce shal! be caused, if he has an intention. 


2012. (1112.) And if the woman says to her husband, “ Thou art 
not my husband ” and the huéband says, “ Thou hast spoken the truth” 
(the husband) intending divorce thereby, divorce shall be cansed according 
to the view of Aboo Huneefs, on whom he peace. (Compare paragraphs 
969 and 1045.) 

2013. (1118. And if the husband says to Lis wife (in Persian), 
“ Thon art nothing to me," repeating thé same expression several times, 
this shall not amouut to divorce. 

So also if he says, “Thou art nobody to me” (there will be no 
divorce). 

2014. )۱111+( And if the husband says to his wife, ** There does not 
remain between we and between thee auy act," divorce shall be caused, if 
he bas en intention. 





OF IMMEDIATE DIVORCE. 79 


So also if he says, ‘‘ I am released from thy warriage,”’ divorce shall 
be csasod, if he has an intention. 

] Compare paragraph 950, and see Rudd-ool Moobtar, Vol. IT, page 766. 
The Arabic word for release is Burse, and as regards that word, the 
Radd-ool Moohtar says, that if the husband says, '* [am released or ana 
bwreeoon from thy marriage,” then in case tbe husband has au intention to 
divorce, divorce shall be caused ; bul if he says, “ I ain released from thy 
divo-ce,”’ then even if the husband has intention to divorce, there is a 
diversity of opinion whether divorce shall be caused or not; and the more 
correct view is, that divorce shall not be caused; because tlie expression 
might mean, ** I do not wish to divorce you," or in other words, * I release 
the divorce and do not wish to relesse the marriage :" but if the husband 
says, 1 hare released thee or Buratto from thy divorce," then there is a 
difference of opinion as to what is the correct view; the more correct 
view as to what is the correct view is, that, acoording to the Khbaneem, 
divorce shall not be caused eren if there is intention to divorce as set 
forth in paragraph 950; but the Fateh-ool Kudeer says, that the more 
correct view is, that one bass or reversible divorce sball be caused ; because 
the expression means, “I am unable to give you dirorce," and this in- 
ability would only arise when a bain divorce has been given and the Iddui 
has expired, so that the hosband is no longer in a position to give a 
further divorce. See also parngraph 1122]. 

2015. (1115.) And if tle husband seys to the wife, “ I have no 
necessity for thee,” intending divorce, divorce shall not be caused. 

Bo also if he says (in Persian), “I have no use for thee:’’ so also 
if he says, *' I do not desire thee" (no divorce shail be caused). 

2016. (1116.) And ٩۴ the busband says to his wife, ** Do thou get at 
& distance from me," intending divorce thereby, divorce sball be caused. 

2017. (1117). And if the busband says to bis wife, “ Go thou and 
sell thou this cloth,” or “ Go thou and cover thy face with veil (Tagun- 
syes)," or “Stand up and eat," intending divorce by the expressions 
* Go thou" and “ Stand wp," divorce shall pot be caused (because the 
subsequent words shew that these expressions, which admit of the 
meaning of divorce, and are also susceptible of other meanings are not 
used in the sense of divorce). 

42018. (1118.) And if the husband says to bis wife, “ Four ways (s.e., 
all four points of the compass) are open to thee,” intending thereby divorce, 
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divorce shall not be caused, unless he says, ** Four ways are open to thee, 
adopt whichever way please thee," in which case divorce shall be 
caused, if he has such an intention. 

Bot if he says (in Persien), “ Four ways for thee, have I opened,” 
divorce shall not be caused, unlesa be intends divorce thereby. 

2019. (1119). And if he says (in Persian), * Thou art three times 
just now,” and says, “I did not intend divorce thereby,” the word to be 
accepted shell be bis. | 

2020. (1120). And if the woman says to her husband, *'Divoroe 
me," and the husband says, “ I wil! not do (s0)," and the woman tben 
say, “ If tbou shalt not divorce me, I shall go away and merry." and 
the husband says (in Persian), “Thon art at liberty to take a husband 
or a lover /friend)," divorce shall not be caused, because this (last) ex- 
pression of the hasband shews that he does not care for her. 


9091. (1121) A man is apprehensive that bis marriage with bis 
wife is invalid (Fasid) and he says, “1 have abandoned this marriage 
which is between me and between my wife;” but it afterwards 
appears that their marriage is valid: his wife shall not be divorced 
(becanse he abandoned or cancelled what he considered to be nn invalid 
marriage and the expression used did not amount to a dirorce). 


2022. (1122) And if the husband says to his wife, “I am released 
(Buree) from thy divorce," this shell not amount to divorce. 

Bat if he says, “1 am released from thee, in consequence of thy 
divorce," divorce shall be caused, whether he intends divorce or not. 

And if he says, “ I am released from three thy divorces (that is, in 
conseqnence of having given thee three divorces)," some have said thet 
divorce shall be caused, if he has an intention to divorce; whilst others 
have beld that this shall not amount to divorce ; and this is clear. (See 


paragraphs 1114 and 950). 


2023. (1123.) A woman says to her husband (in Persian), ** If thou 
hast not purchased that (that is, * = the sentence 
does not aay), with defect (implying divorce by the use of the word defect) 
return it," and the husband says, “I have returned: " the learned law- 
yers have said that no divorce shall thereby be caused (because he did not 
say “I have returned to thes.” See paragraph 912.) 

2024. (1124) And if the wife's futher says to her husband, * If thon 
hast not purchased that (that is, my daughter) froui me, return to me," aud 
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the husband says, “I bave returned (her) to thee," divorce shall be caused 
if he bas an intention to divorce, the husband’s expression being 
tantamount to saying (to his wife) “Mix with thy relstions." (See 
paragiaph 1106), 

2025. (1125.) And if the husband says to his wife, “ Thon art 
acantioned (Surah from Tusreeh).” then that is the same as if he sara to 
her, “Thou art released (or unoccupied, Kiuleeatoon. See paragraph 
1104).” 


2026. (1126.) A woman says to ber husband, “ Divorce me” and 
the husband says, “lf thou desireth a thousand times:" no divorce shail 
be caused (because the expression might mean “Even if you desire a 
thousand times, | will not divorce you,” and also because divorce is not 
mentioned by the tusband; so his expression is ambiguous and the 
ambiguity is not cleared). 

2027. (1127.) And if the husband says (in Persian), “I am disgus- 
ted with woman and with property ;” then if he intends divorce thereby, 
this shall amount to divorce; otherwise not. 


2028. (1128.) And the divorce, which is caused by the use of in- 
direct expressions, ic 2 complete (or bain) divorce according to us (that 
is, Aboo Huneefa, Yusoof and Mahomed) except such divorce aa is 
caaaed by the use of (following) three expressions, vis., (1) “ Observe thy 
Iddut;" (2) * Purify thy womb; ” (3) “Thou art (one or) single," (see 
paragraphs 1010, 1046, 1067), and the divorce which is caused by these 
expressions is one reversible (Rujue) divorce. 


2029. (1129.) Aud if by the use of indirect expressions, the husband 
intends three divorces, auch intention is good (or effectual), except in four 
cases, viz. where the expressions used by the husband are as follow :— 
(1) ** Observe thy Iddut ; ” (3) “ Purify thy womb;" (3) “Thou art single;'* 
(4) “ Choose thou (Jkh£aree) " and the woman (in the last case) must say, 
“I havo chosen my person;" and in these four cases, the husbánd's in- 
tention to give three divorces is not valid. 

[Nors to 1128 and 1129, see Rudd-ool Moohtar, Vol. II, pages 763 
764 and /66, “ Thou art single or one” in the original Arabic is expressed by 
the words Antai Walidwian, which also admits of being rend as Aniai 
Wahidutan : Antai Wahidutan means Antai talikoon tulkatan Wahidatan, 
or “Thou art divorced by divorce which is one divorce:" Antai Wahidutoon | 
means Antai tulkutoon Wahidutoon, or “Thou art one divorce itself,” as when 

11 
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& just person is said to be justice itself: in both senses, in the expression 
** Thou art one,” divorce is understood by implication or Tukdeer. So also 
in the expression Attuddes, or °“ Observe thy Iddut,” divorce is understood 
by implication or Tukdeer ; the sense of the expression being, “Observe thy 
Iddut because I bave divorced thee," or ** As I have di¥orced thee, observe 
thy Iddut.” So also in tbe expression Istubriyee Rudumakai, or “ Purify 
thy womb,” divorce is understood by implication. In the last two expres- 
siona, divorce is implied or Mookuddur by Iktiza or necessary implica- 
ticn ; because unless divorce is implied, the expressions would have no 
meaning; in the first expression, the apparent meaning without any 
implication is clear by the grammatica) construction, but the sense of 
divorce is shewn by the implication of divorce: in all the three expres- 
sions, however, divorce is Mookuddur or implied. There are, however, 
otber indirect expressions in which divorce need not be implied, but, on 
the other hand, divorce is mentioned in express words: such expressions 
are ** Ana burecoon min Tulakai kai, or ** I aw released from thy divorce." 
Buratlo min Tulakas kai, or “I ain relensed from thy divorce." (See 
paragraph 950) Ahullaito subeela Tulakai kai, or “I have opened the 
way of thy divorce.” (See paragraph 950)." In expressiona where divorce 
is Mookuddur, the divorce that is caused is Ruyus or reversible divorce ; 
and also where divorce is expressly mentioned, the divorce that takes 
place is Rujue or reversibie divorce; in other words, when the result is 
that in expressions where divorce is expressly mentioned, the divorce that 
takes place is Rujue or reversible, then it must follow that where divorce 
is Mookuddur or implied, there also Rujue or reversible divorce should take 
place. In other indirect expressions, where divorce is neither expressly 
mentioned nor understood by implication or Tuldeer, there the divorce 
that takes place is bain or complete divorce; because, says the Rudd-ool 
Moohtar, Vol. II., page 767, these expressions denote complete seperation 
and not temporary separation such as buttutoon and butluivon, and Aura- 
moon, and bainoon and other like expressions mentioned in the note to 
paragraph 1099. The matter of intention as regards the indirect expres- 
sions of divorce stands thus: theintention to cause three divorces in indirect 
expressions is effectual because three is n metaphorical unit or Furd-i- 
Aitbaree, as one is a real unit or Furd-i-Hukeekee ; see notes to paragraphs 
893 and 921; and intention to cause two divorces is not effectual, because 
the number two is neither a real nor n metaphorical unit, see Rudd-ool 
Moohtar, Vol. If, page 767: but in four expressions intention to cause 
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three divorces is not effectual; sec Rudd-ool Moohtar, Vol. IT, pages 
763 and 766: in the expression, (1) * Thou art single or one," the 
intention to cause three divorces is not effectual, because although the 
infinitive or the musdur, that is, the word Tulkutan, which is understood 
after Wahidutan, admits of the number three or metaphorical unit, still 
the express mention of the word Wahidutan or one, prevents the meta- 
phorical unit from being brought to bear on the expression: in the 
expressions (2) “Observe thy Ildut,’ aud (3) “ Purify thy womb,” the 
musdur or infinitive, that is, the word divorce, which is implied in these 
expressions, is implied by Iktiza, or necessity for giving a meaning to 
the speech, and Iktiza or necessity does not, according to the rules of 
jurisprudence, admit of zenernlisation so as to admit of a metaphorical 
unit, because the real unit itself meets the necessity: the same reason 
holds good in the word (4) “ Ikhtaree, or choose]." 


2030. (1130.) And the intention to giva two divorces is not valic, 
in indirect expressions. (See note to tlie preceding paragraph). 


2031. (1131. Andif the husband causes divorce in Persian, saying 
"I have withheld my hand from thee” (see paragraphs 1069 and 1135) 
intending thereby divorce; then some of the learned lawyers have said 
that that is the explanation of (c: equivalent to) the expression, ** I have 
opened ( Khullailo) thy ways," and no divorce shall be caused, unless he bas 
intention to divorce; aud that if he has such an intention, then one 
reversible (Rujue) divorce shall be caused; and others have said that the 
sane is the explanation of (or equivalent to) ** I have divorced thee, ” and 
divorce shall be caused without intention, and the divorce shall be reversible 
(Rujue); and the lawyers Aboo Leith and Sheikh Imam Aboo Baker 
Mobamed, son of Fazul, on whom be peace, have said that, one com- 
plete (bain) divorce shall be caused, and that the husband shall not be con- 
firmed when he says, “I did not intend divorce;” and the Futwa is given 
according to this (last) view. 

2032. (1132.) And if the husband says to his wife (in Persian), “I 
bave untied thy leg," oue reversible divorce shall be caused according to 
them (Aboo Huneefa, Yusoof and Mahomed), and there is no necessit, 
of an intention, because the same is an explanation of (or is equivalent to) 
the expression, ** I have divorced thee.” 

2033. (1133. And if the husband says (in Persian), ** With one 
divorce, I have withheld wy band from thee," this shall amouut to a rever- 
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sible (Rujue) divorce, and he shall not be confirmed when he says he did 
not intend divorce thereby. 


2034. (1134.) And if the husband says (in Persian), “ I have with- 
held my claws from thee," intending divorce thereby, then the lawyer 
Aboo Jaffer, on whom be peace, says, that one complete (bain) divorce shall 
be caused thereby; whilst others have said that one reversible (or Rujue) 
divorce shall be caused: but the first view io the more correct of the two. 


2035. (1135. And it is laid down in the Fatawai Nusufee that if 
the husband says to his wife (ia Persian), * Thee have I abandoned,” or 
** Thee have I released, ” or ** From thee have I withheld my hand, ” or if 
he says, “ Thea have I left:"' no divorce shall be caused unless he has 
an intention. 

So also if he says (in Persian) “I have withheld my hand from 
thee, " or * Released thee.” (See also paragraphs 1069 and 1181). 

And if he intends divorce by the use of his expressions, * I 6 
released thee,” or ** Abandoned thee," one complete (bain) divorce shall be 
caused: and by his expression, “I have withheld my hand from thee,” 
ene reversible (Rujue) divorce shall be caused (because the last expression 
is not so strong as regards separation as the first two expressions). 


2036. (1136.) And if the word *'*divorce" is added to these expres- 
sions, us for instauce, if he says (in Persian), “I nave withheld iny hand 
frem thee by one divorce," then one reversible (Rujue) divorce shall be 
eaused, and effect shall be given to the word “ Divorce," just as if he says 
(in Persian), * Thy authority is in thy hands in the matter of divorce,” or 
* Choose thy person by (or as regards) one divorce, " and the woman 
&ccepts the authority to divorce herself (and does divorce herself) one 
reversible (Rujue) divorce shall be caused. (See paragraphs 1128 and 
1129). 

2037. (1137.) And if the husband says (in Persias), “I have 
abandoned (Hishtum)," or “I have abandoned as wife:” divorce shall not 
be caused (if there is no intention) according to the view of Aboo 
Huneefa, on whom be pence, although this might whilst a topic of 
divorce was going on, or whilst there was a quarrel: but if he intends 
divorce thereby, then one reversible divorce shall be caused. And it is 
reported from Aboo Yusoof, on whom be peace, that when he mixed with 
the people of Ajum, (i.e., country outside Arabia), he found this expression 
a direct (or Sureeh) expression for divorce iu Ajum countries (i.e., of the 
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same force as ** Divorce "), and he (Aboo Yusoof) said, that dirorce shall 
be caused, although the husband might have no intention, in whatever 
state he might be (whether diecussing a topic of divorce orin a etate of 
anger or in 2 state of Reza, i.e., in astate different from that of anger 
end different from a state discussing a topic of divorce), and that the 
huaband shall not be confirmed by the Kazee that by using the expression 
(HisAtum) he intended the abandonment of (bis right to prevent her) going 
out (that ig, thet ha meant, “I have abandoned my right of prevention, 
that is, 1 have permitted her to go out) ; " and that if he intended a com- 
plete (or bain) civorce, or intended three divorces, then (the character of) 
tke divorce shal! be as he bad intended ; because the expreseion ( Hi/Àiun) 
admita of & complete divorce or of three divorces being given thereby, 
eccording to the idiom of the Ajumees. 


2038. (1188.) A mau says to his wife, who is a slave girl (of ancther 
who had given her in marriage to him), ** Thou art separated (bain)," and 
intends two divorces thereby, his intention is correct (beceuse bain either 
denotes a real anit or furd, which is one,— and in this sense it is operative 
aa sucb without any intention—or it denotes what is called a metaphorical 
unit cr Furd-i-Hoortmee, that is, a unit so considered by all the parte 
being taken together to form a unit. Bain, in the first sense, would 
denote one divorce, and ia tha second or collective sense, would denote the 
number of divorces which the case is capable of, and this namber is three 
ip the case of a free voman and two in the case of a slave girl). 

But if he savs مع‎ to ^ free woman, whom;tue busbana had already 
divorced ence (so that Le has now only the power to give two divorces) 
and intends two divorces by tho expression, ther (only) oae divorce shall 
be caused (because two divorces, in the ease of a free woman, do not 
constitute either a real or a metaphorical vnit). 


2039. (1139) A man says to hia wife, “ Observe thy Iddut,” < .ران‎ 
serve thy Iddut," “Observe thy Iddui ;" ond caya that I intended from 
all the (three) expressions only one divorse: he shall he conf£rmod as 
between him and his God (because,— see Rudd-oct Moohtar, Voi. il, vage 
769,-- when the intention is to cause one divorce, although the expression 
has been used turice, then the expression by which divorce is caused is 
the first expression, and the second and third expressions are used for the 
purpose of repetition of the first expression with tbe object of giving 
force or Takeed to the firat expression); but so far aa the Kazee is 
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concerned she sbnll be divorced thrice (because when the intention is 
to cnuse only one divorce althongh three expressions are used, then each 
expreasion operates to cause one-third of a divorce; and inasmuch as 
there could be no fraction of a divorce, the result is that each expression 
is effective to cause one divorce). And if be says, I meant divorce 
by the first expression, and I did not mean anything by the rest, the 
woman shall be divorced thrice (because,—see Rudd-ool Moohtar, Vol. 
Il, pages 767 and 763,— when by the first expression the intention is to 
cause divorce, then the use of the expression, ‘‘ Observe thy Jdiat,’” in 
the sense of causing divorce, shews, by Dulalut-i- Hal, that is, by implica- 
tion, that the sense and meaning of the expression “Observe thy Iddut," 
is to cause divorce, and, therefore, although there is no intention 
in the second and third expressions, still those expressions shall be 
taken te mean divorce, and, therefore, the result will be three divorces): 
and if he snys, * I did not intend anything by the firat expression, and I 
intended divorce by the second and third expressions, then this will 
amount to two reversible (Rujue) divorces, (because, by the use of indirect 
expressions, divorce is caused only when there is intention to divorce - 
and there being no intention to catse divorce by the first expression, 
no divorce shall be caused by that expression.; but there being intention 
to cause divorce by tle second expression and also by the third expression, 
two divorces sbail be caused: so also if there is no intention to cause 
divorce by the first and second expressions, but there is intention to 
cause divorce by the third expression, then only one divorce shall be 
caused : so also if he has no intention to cause divorce by the use of any 
of the three expressions, then no divorce shall be caused —see Rudd-ool 
Moohtar, Vol. II, page 768: and the two divorces or one divolce, that 
shall be caused shall be Rujue or reversible, for reasons stated in the notes 
to paragraphs 1128 and 1129). 

And if he says, I did not intend anything by the first and second, 
but I intended divorce by the third, then this amounts to one reversible 
(Rujue) divorce. And if he says, “1 did not intend anything by the 
first and third expressions, but I intended divorce by the second ex- 
pression, the woman shatl be divorced twice (for the same reason as 
when he intends divorce by the first expression and has no intention by the 
second and third expressions). 

And if he says, I intended divorce by the first expression and Iddut 
by the rest (that is, if he says, ** I intended to mean by the second and 
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third expressions that the woman sbould observe her Iddut”), then his 
inteutiou shall be correct (and given effect to, and one reversible divorce 
shall be caused, because be intends that which is the natural aid ival 
meaning of the expression, “ Observe thy Jddut,’’. See Rudd-ool Moobtar, 
Vol. II, pege 788). And if he says, “I intended divorce by the first and 
second and Iddu£ by the third :" his intention shail be correct (and shall 
be given effect to and two reversible divorces aball be caused). 


2040. (1140.) And if the husband says to his wife, ** Observe thy 
Iddut,” and repeats the same several (i. e., tliree) times, and says, “I 
meant menses (which is in effect Jddut) by the expression : he sliall be 
confirned by the Kazee. 

] Nore—See Rudd-ool Moohtar, Vol. II, page 768. if & man snys 
three times, ** Observe thy Iddut,” then this case admits of twenty-four 
forms. I.—If he intends one divorce bv each of the three expressions, then 
three divorces sbail be caused ; because in that case be inteuds one-third oi 
one divorce by each expression, and a fraction of s divorce amounts to a full 
divorce. II.—If he iutends divorce,by the firse ax pression and does not 
intend anytbing by the second and third expressious, then also three 
divorces shall be caused. III.— lf he intends menses by the first expres- 
sion, and intends nothing by the second and thira e» pressions, then three 
divorces shall be caused; because when he intends menses by the first 
expression, then the intention of menses means Observe thy Iddut ac- 
cording to menses,"—and a woman is not requirec to observe Iddut 
unless she has been divorced,--and, therefore, the intention of menses 
in the first expression involves divorce; and inasinuch as the first 
expression in this way intends divorce, the second and third expressions, 
in which there ia no intention, would also amount to two divorces. 1V.— 
If be intends divorce by the first two expressions, and intends nothing by 
the third expression, then also three divorces shall be caused. V.—If he 
intends divorce by the first and third expressions and intends nothing by 
the second expression, then also three divorces shall be caused. VI—If he 
intends menses by tle first expression and intends divorce by the second 
and third expressions, then also three divorces shall be caused. In all 
these six cases, three divorces shall be caused. VII—If he intends 
nothing by the frst and third expressions and intends divorce by the 
second expression, then two divorces shui] be caused.  VIII.— If he 
inteuds divorce by the first expression, and intends menses by the 
second expression, aud intends nothing by the third expression, then 
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also two divorces shall be caused, viz, one divorce by ithe first 
expression, and the second expression being used after the first ex- 
pression has dencted divorce, it ia not necessary to imply a divorce by 
the second expression wlich has been used in ihe sense of mensem, that 
sense ling ¢apable of effect being given to itas regards the divorce 
intended by tb» first expression ; and the third expression, in which there 
i8 nọ express intention comes to ve used after tbe subject of divorce is 
mentioned by the use of the first and second expressions, will also 
establish. one divorce. IX.—.;f he intends divorce by the first expressioa 
and nothing by the second expression, and intends menses by the third 
expression, then also two divorces shall be caused; because the second 
expression is us2d after the Mazakara or topic of divorce, and therefore 
one divorce shall be caused by that expression although tbere is an absence 
of intention. X.—If he intends nothing by the first expression and in- 
tends divorce by the second and third expressicns, then also two divorces 
aball be caused. XI.—If he intends menses by the first and second expres- 
sion and intends nothing by the third expression, thcn also two divorces 
shall be caused. XII.—1f he intends menses by the first and third 
expressions and intends nothing by the second expression, then 
also two divorces shal] be caused, vis., one divorce by the implication 
involved in the firat expression ; and no divorce shall be caused by the 
second expression, which has not been used after a Mdzakara ur topic 
of divorce, and one divorce be caused by the implication involved 
in the third expression. XIII.—If he intends divorce by the Srst and 
second expressions and intends menses by the third expression, then 
also two divorces shall be caused, the intention of denoting menses 
in the third expression not requiring a divorce and such intention 
being capable of having effect given to it in consequence of the 
divorce caused by the second expression. XiV.—lIf he intends divorce by 
ihe first aud vnird expressions, and intends menses by the second expres- 
sion, then two divorces shall be caused. XV.—1£ Le intends menses by the 
first expression and by the second expression, and intends divorce by the 
third expression, then two divorces shall be caused. XVI.—If he intends 
menses by the first and third expressions, and intends divorce by the 
second expression, then two divorces shall be caused. XVII—If he 
intends nothing by the first and third expressions, and intends divorce by 
the second expression, then two divorces shail be caused ; that is to say, 0 
divorce shall be caused by the first expression, because there isan absence 
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of intention, and one divorce shall be caused by the second expression by 
implication, and the third expression, although used without any intention, 
shall cause one divorce; because the expression bas been used after the 
Musakura or topic of divorce. In all these eleven cases, two divorces shall 
be caused. XVIII.—If he intends menses by all the three expressions, ther 
one divorce shall be caused. XIX.—If he intends nothing by the first and 
second expressions and intends divorce by the third expression, then one 
divorce shall be caused. XX.—Jf he intends nothing by the first and se- 
cond expressions, and intends menses by the third expression, then also غ02‎ 
divorce shall be caused. XXI.—If he intends nothing by the first expres- 
sion and intends divorce by the second expression, and intends menses by the 
third expression, then also one divorce shall be caused. XXII.—If ne in- 
tends nothing by the first expression, and intends menses by the second and 
third expressions, then also one divorce sball be caused ; because the second 
expression implies divorce, and the third expression is capable of effect 
being giver to it with its natural or real intention. XXIII.—If he 
intends divorce by the first expression, and intends menses by the second 
and third expressions, then also one dirorce shall be caused. In all these 
sir cases one divorce shal! be caused. XXIV.—If ha intends nothing by 
any of the three expresaione, then no divorce shall be caused. Put in a 
tabular form. the twenty-four cases are these :— 


I Ist Divorce, 2nd Divorce, 8:8 Divorce, 3 Divorces. 
II 1st divorce, 2nd nothing, Srd nothing, d 
III Ist menses, 3 ۹ 3rd nothing, 2 
IV ist divorce, 2nd divorce, 3rd nothing, * 

Y > ۰ n 2nd nothing, 8rd divorce, ei 
VI 1st menaes, 2nd divorce, 3rd divorce, * 
VII lat nothing, 2nd divorce, 3rd nothing, two 

VIII 1st divorce, 2nd menses, 8rd E a 
IX Ist » 2nd notbing, 8rd menses, = 

X Ist nothing, 2nd divorce, 8:0 divorce, s 
XI Ist menses, 2nd menses, 3rd nothing, * 
XII ist * 2nd nothing, 3rd menses, * 
XIII Ist divorce, 2nd divorce, 8rd *i ۳ 
XIV ۶ 5 2nd menses, 8rd divorce, i 
XV lst menses, 2nd menses, 8rd divorce, 19 
XVI lat menses, 2nd divorce, 8rd menses, zi 
XVII Jat notbing, 2nd menses, 9rd nothing, » 
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XVIII 19 menses, 2nd menses, 3rd menses, one 
XIX Ist nothing, 2nd uothing, 3rd divorce, وو‎ 
XX 18+ FS 2nd e 3rd menses, وو‎ 
XXI ist n 2nd divorce, 3rd » " 

XXII Ist 8 2nd menses, ord * x 

XXIII Ist divorce, 2nd e Srd 3 " 

XXIV Ist nothing, 2nd nothing, 8۳0 nothing, No Divorce 


The principle is, that when the expression Aituddee or “Observe thy 
Iddut” is used with the intention of divorce, then the Musakura or topic 
of divorce is established ; then, if the same expression is subsequently used 
with the intention that it should mean wenses, that intention must be 
affirmed, because after divorce the woman must observe the Iddut; and 
if in the subsequent expression there is no intention, then the absence of 
intention sball go for nothing; on the other band, this subsequent expres- 
sion shall be construed in the sense of divorce, because the expression 
comes to be used after the Musakura or topic of divorce. If there is no 
intention at all by the use of any of the three expressions, then the absence 
of intention will have effect snd no divorce shail be caused. If there is no 
intention in the expression 5860 before an expression used with intention, 
then the absence of intention in the first mentioned expression shall have 
effect. 17, by the use of any one expression, the intention is in regard to 
menses, aud there is no intention in tbe expression previously used, then 
by the use of the first mentioned expression, that is, the expression used 
with the invention of menses, divorce shall be caused. And by the use of 
the expression with the intention to mean menses, the A/usakura or topic 
of divorce is established]. 


2041. (1141. Andifthehusbandsays, “Thou art divorced, therefore 
observe thy Iddué” and says, '*I intended Iddut by this expression (‘Observe 
thy Jddut : ") ” his intention shall be valid, (and only one divorce result- 
ing from the expression “ Thou art divorced," shall be caused, and the in- 
tention of Iddutin the use of the word “ Ai!uddee " or “Observe thy Iddut” 
shall be given effect to; because that expression has been used after express 
words of divorce); but if he intends another divorce by the expression 
(‘Observe thy Iddut’), or if he does not intend anything, then this (that is, 
the expression * Observe thy Jddut ") shall amount to another divorce (and 
the divorce that shall be caused by the expression * Observe thy Iddut " 
shall be n Rujus or reversible divorce, as laid down in paragraphs 1128 
and 1129. There being Muzakura or topic of divorce contained in the 
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expression ** Thou art divorced," if the expression “ Observe thy Tddué,” 
is ased eren without any intention, a divorce shall be caused for reagona 
stated in the notes to the preceding paragraph), 

So also if he says, *‘ And observe thy 12204, (that is, if be says, 
'* Thou art divorced and observe thy Jddut’’), or says, '* Observe thy Iddut," 
(that is, if he says, ** Thou art divurced, observe thy Iddut ") without the 
conjunction. 

But it is reported from Aboo Yusoof that if the hushand says, 
“Thou srt livorced, therefore observe thy fddat," and does not intend 
anything (by the expression '* Observe thy Tddut,“) then this amounts 
to one divorce (vis., that caused by the expression ** Thou art divorced,” 
and the expression, “Therefore observe thy Iddui" used without any 
intention, shall establish only Zddut, and not divorce; because A boo Yusoof 
says, that the word fai or “therefore” is used to conjoin one expres- 
sion with another without involving the idea of apace of time intervening, 
or, in other words, itis used for Takeeb bila Tarakhee, that is, sequence with- 
out intervention, and if so the imperative “ Observe thy Iddut,” sinounts to 
& command to commence the Jddut, and therefore the expression ** Observe 
thy Iddut,” must be taken to mean menses: whereas, according to Aboo 
Huneefa, the expression » Therefore observe thy Iddwi," having been 
used after the Muzakura or topic of divorce, one divorce shall be caused, 
and the imperative form shall be taken to meun divorce: but the Rudd-ool 
Moohtar gives preference to the view of Aboo Yusoof): and that if he 
says “ And observe thy Iddut," (that is, if he says, “ Thon art divorced and 
observe thy Iddut,”) or expresses himself without a conjunction (saying 
«Thou art divorced, observa thy Iddut,") another divorce shall be 
caused (by the expression ““ Observe thy Iddut," which he uses without 
any intention; and there is no difference in this view; because the ez- 
pression * And observe thy Iddut,” or “ Observe thy 88۷0, ۲" is a new 
sentence or Kulam-i-Moostanif, which is ased after the 20204:۱۶۵۰ or topic 
of divorce, and therefore the expression must mean divorce. See Rudd- 
ool Moobtar, Vul. II, page 769). 

2042. (1142.) A man s to bis wife in the middle of the day, 
“ Thou art divorced in the first part of this day and at the end of it: " this 
shall amount to one divorce. Bot if he says, “ The end of this day and 
the first part of it," abe shall be divorced twice; because the divorce, 
which is caused in the first part of the day, remains effectual (that ia, 
continues to subsist) to the end of the day, and therefore only one divorce 
shall be caused (in the first case mentioned above). But when the hns- 
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band commences with the erd of the day, then the divorce given at the 
end of the day, not being capable of being caused in the first part of the 
day, there shall be two divorces (in the second case mentioned above. 
On this suoject, see paragraphs 1091 and 1095). 


So also if he says, “Thou art divorced tomorrow and to-day:” 
two divorces shali be caused ; but if ne says, “ To-day and to-morrow,” no 
divorce except one shall be caused. (See ulso paragraph 1091). 


And if he says, “Thou art divorced to-day and yesterday: ” two 


divorces shali be caused; but if he says, “ Yesterday and to-day,” one 
dirorce shall be caused. 


And if he says, “Thon art divorced to-day and after to-morrow,” 


she shall be divorced twice according to Abou Huneefa and Aboo Yusoof, 
on whom be peace. 


2043. (1143.) A man says to his wife, “Thou art divorced, like a 
thousand:" then if he intends three divorces, three divorces shall be caused ; 
but if he does not intend anything, then this shall amount to one complete 
(bain) divorce according to the second view of Aboo Huneefa and Aboo 
Yusoof, on whom be peace; but Mahomed, on whom be peace, says, that 
the same shall amount to three dirorces so far as the Kazee is concerned 
(that is, under the law. See also paragraphs i057 and 1058). 


2044. (1144) And if be says, “Thou art divorced once, likes 
thousand," intending three divorces or not intending (anything), then 
this shall amount to one complete (bain) divorce according to their view, 
(that is, the view of Aboo Huneefa and his two disciples). 


And if he says, ** Thou art divorced, like the numbers in a thousand,” 


or “ Like the numbers in three :” then this shall amount to three divorces 
so far as the Kazee is concerned. 


And if he says, “Thou art divorced like three," this amounts to 
three divorces. (See also paragraphs 1057 and 1058). 


And if he says, “ Thou art divorced until three are completed :” this 
amouuts to three divorces; (because it means that the divorce shall continue 
to be caused until there are three divorces) ; if he says, “ Until I complete 
for thee three," or ** Until I cause on thee three,” then this amounts to 
one divorce (because it means, “Thou art divorced once until I cause three 


divorces, and when I shall cause three divorces, then thou shalt be thrice 5 


divorced ’’). P 
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2045. (1145.) Andif he says, “ Thou art divorced the dimensions of 
which fili the whole of the house,” aad does not intend anything, then 
this shall amount to one complete (bain) divorce: (the divorce is complete 
or irreversible because the quality having been super-added, the dirorce 


must be stronger than an ordinary or reversible divorce. See paragraphs 
933 and 1059). 


2048. (1146. And if he says, “ Thou art divorced like the moun- 
tain,” or ** Like the grain of mustard:” then this shall amount to one 
complete (or bain) divorce according to Aboo Huneefa, on whom be peace 
(see paragraph 1059); but according to Aboo Yusoof, on whom be peace, 
this shall amount to one reversible (Rujue) divorce. And if he says, “ Like 
the greatness of the mountain,” or ** Similar to the greatness of the moun- 
tain," or likens the divorce to asmall or grest thing, then this shall be one 
complete (bain) divorce; but if he intends three divorces, then the same 
shall amount to three divorces. 


2047. (1147.) And if he says, “ Thou art divorced thus," and points 
out (that is, shews) one finger, then the same sball amount to one divorce; 
Aud if he points out (or shews) two fingers, then the same shall amount to 
two divorces; and if he points (or shews) three fingers, then the same shall 
amount to three divorces. And in this matter regard is had to the fingers, 
which are separated (or shewn separately so as to be counted), and not to 
those which are closed (and which might be counted as one); and if he 
says, **Iinteuded the palm of the hand (that is, if he says, “although I 
pointed out one, or two or three fingers, but I meant the palm of the 
hand, so as to cause only one divorce") or the closed fingers (tbat is, if 
he says, “I did not mean the open fingers which were actually shewn, but 
I meant all the fingers as if they had been closed, ao az to cause one 
divorce") then he shall not be confirmed by the Kazee. (See Rudd-ool 
Moohtar, Vol. II, pages 785 and 786). 


2048. (1148.) And if he says, ** Thou art divorced like this," and 
points three fingers, and intends three divorces, then three divorces 
shall be caused; but if he intends one divorce, then (only) one divorce shall 
be caused (and that divorce shall be bain or complete and irreversible ; be- 
cause the three ingers to which he points out shew the strength of the 
divorce aad not the triple character of the same: in paragraph 1147 the 
husband says, “Thou art divorced thus," and points three fingers and 
in the present case, he says, “ Thou art divorced like this "), 
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Secrion 1۰ 
ON THE DIVORCE OF THOSE WHO HAVE NO UNDERSTANDING. 


2049. (1149. Divorce given by one under compulsion is effectual 
according to us (that is, Aboo Huneefa and his two disciples, .on whom 
be peace), but Shaffei, on whom be peace, differs from this view. Bo 
&lso (is effectual) the divorce giren by those who are intoxicated by means 
of Khumur (or wine made of the juice of grape) or Nubees (a kind of beer) 
And Korky and Tublawee say—and what they say is one of the two 


views of Shafei, on whom be pesos,——that divorce given by those who are 
intoxicated is not effectual. 


9050. (1150.) And if & man has been compelled to partake of 
Khumur (or wine), or if be takes wine under necessity, and he becomes 
intoxicated, and divorces his wife (under such intoxication), then the 
learned lawyers bave differed in this matter: and the correct view is this, 
that in the same way as the men is not liable to punishment, so shall the 
divorce giren by him not be effectual, and hia dealings (or Tusurroof) 
shall be without effect. 


2061. (1151.) And it is reported from Mahomed, on whom be peace, 
that if a man drinks of Nubees (or beer), and the same does not agree 
with him, and the fumes thereof ascend and give bim a headache, and his 
understanding is lost on account of the headache and not on account of 
hia drinking, and he divorces his wife (under such circumstances), the 
divorce shall not be caused. 


Bat if bis understanding is lost on account of bis drinking (the 
Nwbees or) the wine, or if he is struck on the head, so that his understand- 
ing is lost, and he then divorces his wife, the divorce (so given by him) 
sball not be caused. 


2052. (1152. And if a man drinks of wines made of grain 
(rachas rice or wheat or barley, &c.), or fruit or honey, then if he 
divorees his wife or emancipntes his slave, the learned lawyers have 
differed in the matter. The lawyer Aboo Jaffer, on whom be peace, says 
that the correct view is, that in the same way as he is not liable to 
punishment so shall bis dealings (or Tusurroof) be devoid of effect. 


2053. (1153.) And the divorce giren by a player (or Layib, $.e., one 
who acts out of sport), or a jester (Hazil) is effective. 
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2054. (1154.) And as regards one whose understanding is loet in 
consequence of (taking) hemp (Banj) or the milk of the ass, the divorce 
or emancipation given by him shall not be effectual. 





SagcTrrom IV, 
^W DIVORCE BY WRITING. 


2055. (1155. Writing is of two kinds, —customary (Mursoom) and 
non-customary (Ghyr-Mursoom). And by customary writing, I mean writ- 
ing which is addressed and directed to somebody, such as writing addressed 
to a person who is absent (or away from the writer): and non-customary 
writing is writing which is not addressed and directed (to any person). 

2056. (1156.) Writing which is non-customary is of two kinds; 
manifest (Afoosíubeen) and not manifest. Manifest writing is writing 
written on paper (Sahsefa) or wall or on the ground, in such a way 
that it is possible to understand (i.¢., make out) the writing and read the 
same: and writing not manifest is what is written in the air or upon 
water or upon something, so that it is not possible to understand or read 
the same. 

2057. (1157.) In (non-customary) writing which is not manifest, 
divorce shall not be caused, although the Lusband might bave an inten- 
tion. But if tue writing is manifest, although it might be non-custo- 
mary (as when a man writes on a piece of paper, '* My wife is divorced," 
and does not address the writing), the divorce shall be caused if there is an 
intention, not otherwise. But if the writing ia customary (that is, if it is 
addressed *o somebody) then the divorce shall be caused whether he 
intends it or not (because the writing being customary, that is, addressed 
io some person, it must be taken that the writer makes use of the words 
and pronounces them to some person in reference to his wife). 

2058. (1158. Then in the case of a customary writing, if the hus- 
band writes an absolute divorce (that is, without the qualification that 
the wife is to be divorced on ber receiving the writing) in this way, that 
is, he writes, ** After this (that is, after what has preceded), thou art 
divorced," then as soon as he writes this (that is, the words ‘Thou 
art divorced ”), the divorce is caused (even without the wife receiving 
the writing), and the wife is bound to observe the Iddu: from the time of 
the writing ; but if he renders the divorce conditional (or dependent) on 
the wife receiving the writing, in this way, that is, the husband writes, 
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“ When thou receivest this writing of mine, then thou art divorced ;" 
then in thie case, if she does not receive the writing, the divorce shall not 
be caused ; but if the husband writes to his wife, “ When thou receivest 
this writing of mine then thou art divorced,” and be then writes other 
necessary matters, and the woman receives the writing, whether she reads 
it or not, the divorce shall be caused. 


2059. (1159.) And if it occurs to him after what he has writter 
(in regard to other matters, which are located in the writing in the 
manner shewn in the above paragraph, that is, the clause relating to other 
matters being efter the clause relating to divorce) to strike out from the 
writing what he has written regarding other matters, and be does so, 
leaving intact the words, “ When thou receivest this writing of mine 
then thou art divorced” (and also leaving intact the superscription and 
address, ef cetera) and she receives the writing, the divorce shall be caused 
(and the writing does not cease to be a writing because something at the 
end of it has been struck out—the term “writing” being applicable to 
the principal matter, which ordinarily finds a place at the beginning, 
according to the rule laid down in paragraph 1161 post); because the man’s 
expression, “ This writing of mine,” pointe to what has been written 
before divorce (is mentioned), and when such a writing (that is writing 
which contains the mention of divorce before something else is written, 
although what follows might be strack out) is received by her, then the 
divorce shall be caused. 


But if (in the same kind of writing as regards the location of the sub- 
jects contained in the writing) it occurs to him after what he has written 
(regarding the divorce and other matters), to strike out “ When thcu 
receivest this writing of mine then thou art divorced," and he strikes 
them out, and leaves intact what he has written regarding the other 
matters, and the woman receives this writing, the divorce shall not be 
caused ; because the condition for the divorce taking place is that the 
woman should receive what was written before the word “this " (in the 
sentence, “ When thou receivest thts my writing"), and when he has struck 
out that (i.¢., the words ** When thou receivest this my writing"), then che 
has not received that with which the divorce is connected (that is, she has 
received no writing at all, because “ writing" means the principal subject, 
and such subject is written at the beginning. See paragraph 1161 post). 
This is the rule vhen other matters are written after the (clause 


regarding) divorce. 
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[Nore.—A divorce written is similar to a divorce pronounced : if 
the husband writes something which may be correctly cailed a writ- 
ing, and then writes the following words—‘‘ When thou receivest 
this writing thou nre divorced ”— the efect of this is the same as if the 
husband had uttered those words; and if he utters those words, then 
a valid condition is created and on the condition being realized the effect 
is sure to follow; that is to say, if he utters tbe words ** When thou 
receivest this writing of mine then thou art divoreed,” then on the wife 
receiving that writing she must become divorced. And writing being 
tantamount to articulating or uttering the words, if the husband in his 
* writing" writes, ** When thou receivest this writing of mine then thou 
art divorced, " and afterwards strikes out the words ** When thou receivest 
tkis writing of mine then thou art divorced," even then tbe divorce shall 
be caused if tlie wife receives the writing; and in such a case divorce can 
only be avoided if what is termed ‘the writing’ is uot received by the wife. 
There are two ways by which the writing may be said nof to lave been 
received by tue wife; first, if the paper on which the ‘ writing” is 
written, is not at all received by the wife; or second if the paper is 
received by her, but it contains nothing which can be called ** this 
writing. ” ] 

2060. (1160.) Dat if the husband writes the other matters first (and 
therefore those other matters constitute what is called > tbe writing "), and 
after that, writes, ۶۶ When thou receivest this my writing, then thou art di- 
vorced," and he afterwards strikes out the other matters (the effect of 
which is that there is no ** writing "), leaving the words ** When thou res 
ceivest this my writing, then thou art divorced," and she receives the sume 
(that is, the paper in which the writing is so mutilated or struck out), the 
divorce shall not be caused ; because the condition for the operation of the 
divorce in this case (that is, in the case where the other matters, which are 
Struck out, are stated in the ürst part of the letter), is the receiving by the 
woman of what has been written regarding the other matters (which consti- 
tute the ** writing "), anterior to the writer's words '* When thou receivest 
this writing of mine, thou art divorced," and she aever received this (that 
is, the ** writing" which is the statement of the other matters written 
wefore the words of divorce). | 


And if (in the same kind of writing where the divorce clause comes 
subsequently), he strikes out the expression ** When thou receivest this my 
writing (then thou art divorced)," and leaves what is written before it (t.e., 
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tbe statement regarding other matters), and this (paper مو‎ written and atrnck 
out) reaches her, the divorce shall be caused (because the “writing” 
technically so termed reaches ber although be pens through the conclud- 
ing clause, the ““ writing " being the principal matter, and the principal 
matter being written first; therefore it cannot be said that in tbis case 
she has not received the ** writing:" the wife having received the “writing” 
she becomes divorced, because the writing is of the coustomnry kind, and 
in such writing the divorce clause as originally written must be taken ns 
if the husband had pronounced the words ۴ When thou receivest this my 
writing thou art divorced :" and after divorce has once been made 
dependent on a coudition, it is beyond tlie power of the husband to negative 
the operation of the divorce on the condition being realised, unless he 
puts an end to tle relationship of busband and wife by three immediate 
divorces. His striking out the divorce clause from the writing cannot 
have greater effect than in the case where having verbally made the 
divorce dependent on a condition, be were to say, “I nullify the operation 
of the divorce, " and this he is unable to do). 


2061. (1161.) The result is, that what is written before the words 
“This writing of mine” is the principal thing, and what follows is 
secondary, and regard isto be liad to the principal thing and not to tbe 

© secondary one: and (the divorce shall be caused or not, as the case may be 
as laid down in the previous paragraphs), because writing is spoken of 
with reference to what is of importance, aud what is important is what is 
mentioned at the beginning. 


2062. (1162. And if the husband writes the divorce in tke middle 
of the writing (saying * When this my writing reaches thee, then thou 
art divorced), and lie writes necessary matters both before and after the 
divorce and the husband then strikes out the (clause regarding) divorce, 
and sends the writing to his wife, the divorce shall be caused, whether the 
matter written before tle clause relating to divorce is shorter or more 
lengthy (than the matter written after divorce). And Aboo Yusoof, on 
whom be peace, has held that such shall be the case (that is, the divorce 
shall be caused), if the matter written before the clause relating to divorce 
is longer (than the matter written after the divorce clause) ; nud that if 
the matter written after the clause relating to divorce is more lengthy, 
then the woman shall not be divorced. 


2063. (1163.) And if the husband writes the divorce, at tbe end 
of the writing (saying, * When thou receivest ibis wy writing thou 
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art divorced”) and he strikes ont what precedes the divorce clause, or 
atrikes vui » major portion of ths words which precede the divorce clause, 
leaving the clause relating to divorce intact, the woman shall not be 
divorced (because the case is that the husband writes ** If thou receivest 
this writing of mine then tlou art divorced; " then if he strikes out all 
tuat precedes the divorce clause, or s major portion thereof, nothing 
remain» which cau be called a ** writing. ") 

3064. (1164) A man writes to bis wife “Every wife of mine 
excepting thee and excepting so and so, is divorced; " he then strikes out 
the name of ‘so and so’ (so that what remains is this, “ Every wife of 
mine excepting thee is divorced ") and sends the writing to her, the ‘so 
and so’ shall not be divorced (because she has already been excepted and 
by striking out the clause excepting her, the divorce does not become ap- 
plicable to her: see Radd-ool Moohtar, Vol. II, page 704, line 5. A man 
has a wife called Zynab; he then goes to another town and there marries 
Aysha; the husband fears Zynub's wrath, and writes to her, “ Every one 
of my wives, excepting thee and excepting Aysha, is divorced : he 
then strikes out the words “and excepting Aysha,” so that what remains 
is ** Erery one of my wives excepting thee is divorced:” Aysha shall not 
be divorced ; bat it is necessary that he should make persons attest or be 
witnesses to the erasure or striking out in order that there might be no 
doubt left aa to what he has struck out, becanse he might heve struck ont 
the portion in such a way as to make it perfectly illegible, when the 
Kaszee would proceed on the writing as it stands, and would decree divorce 
against Aysha. This is a wonderful device, and what is wonderful is that 
writing is effectual even after it Las been erased or made muho: so that 
the writing as it stands satisfies Zyuub, and she understands it in the sense 
that all the wives excepting lerself are divorced, and the husband saves 
Arsha from dirorce by first excepting her from the divorce and secondly 
by so erasing the excepting clause as to make it illegible). 

9085. (1165.) And if he writes to his wife, “Beit known after that 
(or Ammabado, that is, siter the praise of God or after the saperscripdáon), 
thou art divorced thrice if it pleaseth God: ” then if the words, * If it 
pleaseti God, " have been joined in writing to the preceeding words ( 4 
written without any break in the space), the woman sbali not be divorced : 
bat if he writes the divorce clause and thon leaves a space and then writes, 
“If it pleases God," his wife shall b» divorced, because writing by an 
absent person is like the address (or speecli) of one who is present, and in the 
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case of n nddress (or speech) the exception (that is, the words “if it 
pleaseth God ") is effective if it is joined to the preceding clause, and it is 
nct effective if itis disjoined. (See also Futawai Alumgiree, Vol. I, pages 
“23 and 534: see paragraphs 1488 and 1495 post, as regards the effect of the 
exception or istisna in speech. See Rudd-ool Mooltar, Vol. 11, page 838, 
if & man says verbally, “ Thou art divorced,” and writes immediately after 
he fuisbes his speech without a stop or break, '' if it pleases God,” then 
the exception is valid, and the divorce shall not'be caused; if he writes the 
words, *“ Thou art divorced," and iumedintely promounces and utlers the 
words, “If it pleasea God,” tben also the exception is effective and no divorce 
Shall be caused ; if he writes the expression, * Thou art divorced, if it 
pleases God,” and then strikes out or erases the words, “If it pleases God,” 
then also the exception shall be effective and no divorce shal! he caused ; 
therefore there are four aspects of the case;— first, if he writes both the 
divorce and the exception;—secondly, if he utters both;—t4:irdly, if he 
writes the divorce and utters the exception ;—aud fourthly, if be utters tbe 
divorce and writes the exception; in all these four cases no divorce shall be 
caused. In the use of the exception it is not necessary that the exception, 
in order to be effective, should be intentionally used. so ibat if it is 
used without an intention, as for instance, when it comes out of the lips 
quite unintentionally, even tien it ia effective, and no divorce shall be 
caused. (See also paragraph 997). 


2088. )1166.( And if the l.usband writes to his wife, “ When thou 
receiveat this my writing, th=. thon art divorced," and tbe writing 
reaches Ler father, wlio receives it and tears it, and does not make it over 
to her; thea if the father is transacting all ber affairs on her beba!f, and 
her father receives the writing ia tbe city in which abe resides, the divorce 
shall be caused ; because the reaching of tbe writing to tbe fatber whilst he 
is transacting her affairs is like the reaching of the writing to herself; but 
if such ia not the case (1.e., if the father is not acting on ber behalf and 
is not transacting all ber affairs), the divorce shall not be co-sed as long as 
the writing does not resol ber ; but if the fatber (in the event cf his not 
having athority os shewn abore) gives information to her of the writing 
baving reached him, then if she father makes over the writing to her, whilst 
the same is torn but so *hat it is possi5le (to join the pieces together and) 
to understand the writing and read it, the divorce shall be caused on her, 
otherwise not. 


2067. (1167.) A man is compelled by being beaten and impri- 
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soned to write a divorce to his wife so and so, daughter of so and so, son 
of so and so, and he writes that his wife, **Sc and so, the daughter of 
#0 and 80, son of so and so, is divorced : ’’ his wife shal! not be divorced ; 
because writing takes the place of speech when necessary, and there ig 
no necessity in this case (bot if the man was oes to say so under 
compulsion, his wife shall become divorced). 

2068. (1168.) As regards & man who is dumu, whan he is unable to 
write although lie has signs well known in his dealings; according to analogy 
no act of his shall be effective relating to divorce, or emancipation, or sale 
or like matters, in the same way aa the acts of a sick man, whose 
tongue has become incapable of clear articalation (Swkeel) in cousequence 
of his sickness; and this is the view of Malik and Ibn-i-Aboo Laila, on 
whom be peace; but according to us (Aboo Huneefa and bis two dis- 
ciples), these ects (that is, divorce, emancipation, sale, &e., by the dumb) 
shall be effective by his fixed signs, in the same way as they are effective 
by bis writing ; because thore is no hope as regards one who is dumb that 
he shall speak, and therefore sign must take the place of speech in the 
same way as writing takes the place of speech. God knows best. 





CHAPTER II. 


ON CONDITIONS IN DIVORCE. 


Section I. 


UN CONDITIONS IN GESERAL 3ELATING TO DiVORCE. 


2069. (1169.) [Nors.— Ses Rudd-ocl Moontar, Vol. II, page 809. 
Condition or Taleek, according to dictionary, means to render ۰ thing depen- 
dent on another; according to Shera or law, it implies rubé or conneetiug 
the Acscol or realization or existence of the meaning of one sentence with 
the realisation or existence of the meaning of another sentence; as for 
instance, when a man says, “If you enter the house, then you ar? 
divorced ;" bere the realisation of the idea contained in the sentence 
٠: You are divorced,’ that is the existence cf the divorce of the woman 
is connected with the realisstior cr existence of the fact involved in 
the sentence, “1f yov anter the house." A condition is also metaphori- 
cally or by way of Afujas called an oath or Yumeen. It is necessary 
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for the validity of a conditiona: formula thet the condition should 
be non-existent, so that its existence at present is a matter of doubt and 
not so that its existence is either certain or impossible; as for instance 
when a man says, “If you enter the house, then you are divorced,” 
here the condition is valid, because ‘the entry in the house is at present 
non-existent, but itis such that it may or may not happen or come into 
being: but if the husband says, ** If the sky is aborc the earth, then vou ar^ 
divorced," here the condition is certain in its existence nud is already 
in being or Rain, and therefore the divorce is not conditional at all; on the 
other hand, in such a case the result is that the divorce ig caused ut once; 
here there is no real Tuleek or condition, but there is Tunjesz or the causing 
of the divorce instantly. If the condition is impossible, then it is void, nud 
there is no divorce at all; as for instance, when a man says, * If the camel 
should enter the eye of the needle, then you are divorced;"' here the condi- 
tion is impossible or mahal, and there is no divorce at all; on the other 
hand, the eonnecting ef the divorce or makiug it dependent on such an 
impossible condition is void or lugho; because the object of making tlie 
divorce depeudent on a thing which is tmpossible is to negative the 
existence of the divorce, nnd not to bring it into existence]. 

A man says to his wife, “ Dost thou intend (or desire) that I should 
divorce thee,” she says '* Yes;” he then says (in Persian), ““ If thou art 
my wife, (then) one divorce, and tliree divorces, nnd n thousand divorces, 
(and adds on in Arabic), Get up nnd go away from me; ” tlie busband 
enys that by this he did not intend divorce (upon her, not having referred 
the divorce to bis wife): the word to be accepted shall be his word; 
because he does not (in the expression used by lim) refer the divorce to 
Ler (not baving said that the divorce is on thee). 

2070. (1170.) A man says to his wife (in Persian), “ If thou goest 
to the house of thy mother (then) divorce on thee;”’ the woman goes up 
to the door of the house of her mother and does not enter the bouse: the 
Mashaikls (learned Doctors) have differed in this matter; and the 
correct view is that the woman shall not become divorced, because people 
by the use of such expressions, intend prohibition from entering the 
house, and the womau shall, therefore, not become divorced unless she 
enters the bouse. 


$011. (1171.) A man says to his wife (in Persian), ۶۶ If thou doest 
an unlawful act (that ie, if thou hast sexual intercourse) with anybody, 
(aad completes the sentence in Arabic) then thou art divorced, " the 
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husband then (also) gires her a complete (Sain) divorce; hethen during her 
71:8۸), has intercourse with her (which is unlawful becausa the divorce was 
bain) : the learned lawyers have said, arguing by way of analogy from the 
view taken by Aboo Huneefa and M.ahoined, on whom be peace, that the 
woman shal! become divorced (that is, one further divorce arising on the 
happening of the coudition mentioned in the conditional formula will 
take effect, so that he shall have now left to him the power of giving one 
more divorce to the same woman before invoking the uid of the legaliser— 
every husband having the power of three divorces in reference to the same 
woman: and the case put ia that of sexual intercourse within the period 
of the I:ddut, because the relationship does not cease altogether before the 
expiry of the Iddut although the divorce might be a bain or complete 
divorce, but the power of the husband over tlie wife subsists to a certain 
extent, so that before the Jddué has expired he can give hera divorce, 
and therefore the condition iu tle conditional divorce is capable of 
taking effect, but if the Iddui has expired, then the parties become 
strangers, and the condition cannot possibly take effect) And the 
learned Doctors have rendered tliis case a brauch of (and as arising from 
what Aboo Huneefa and Mahomed have laid down in) the case in which 
a man says to his wife, “Every woman that I shall marry, aball be 
divorced,” and he then gives her a complete (bain; divorce, and then 
(again) marries her; here the woman shall become divorced, according 
to the two (i.e., Aboo Huneefa and Mahomed) in consequence of the words 
(used, viz., “every woman that I shall marry ") being general; wherens 
she shall not be divorced according to Aboo Yusoof, on whom be peace, 
(and therefore in the case under consideration in the beginning of this 
paragraph, the woman shall not become divorced) and this view (of Aboo 
Yusoof) has been accepted by the Doctor Aboo Leith, on whom be peace, 
(as regards the resuit in the case of “Every woman that I shall marry ") 
because apparently the man does not intend to include ber by his asserer- 
ation (or oath ‘‘ Every woman that I shall marry, aball be divorced.’’) 


2072. (1172. A man says to another (in Persian), “My wife is 
from me, with three divorces, if thou do not come to me as my guest." 
The lawyer Aboo Jaffer, ہہ‎ whom be peace, says, that this condition 
(although it is in a negative form, and although it relates to the will of 
another) is valid just as if he says (in Arabic), “If thou do not come 
to me as a guest, then iny wife is divorced" (the expression be.ng used 
by way of inducement to the guest to accept the invitation). 
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So مولع‎ if his wife bea be.: accused of having picked up (that 
js stolen) s thing, and the busband says (in Persian), * Thou from me 
art with three divorces if thou hast rot picked up this” (the expression 
being used to induce ber to make the admission), the fact being that the 
woman has not picked up the thing, she shall become thrice divorced ; 
because the expression makes the condition of the divorce to depend on 
the absence of the picking up (and to make a cundition dependent on & 
negative is allowable) according to (Oorf or) ordinary psrlance (just as to 
make a condition dependent on an affirmative is vali). 


2073. (1173.) A man says (in Persian), ** If I take a wife excepting 
20 and so, then I have given a thousand divorces,” or says to a strange 
wore tn (in Persian), “ If I marry excepting thee," or says, “ If excepting 
thee I (will) have a wife, (and completes the sentence in Arabic by 
eaying) then she is divorced,” he then marries a woman and then 
marries another; the first woman (married after the asseveration) shall 
be divorced and not the second (woman, although married after the as- 
severation) ; because when he does not say, “ Every wife that I may have 
excepting thees,” then in that asseveration (that is, the one first mentioned: 
viz., “ If I take a wife excepting thee," or “If I marry excepting thee,” 
or ** If excepting thee I will have a wife "), no woman except one woman 
is included, and therefore when the man marries the first wife (thatis, the 
first in addition to the one referred to in bis asseveration), the man com- 
mits a breach of his oath, and the divorce is caused and his oath comes to 
an end (that is, its force is lost or spent) and therefore tlie second wife 
(married after the asseveration or oath) shall not become divorced : (but if 
he had said, ** Every woman whom I sball marry," then all the wives 
married afterwards would became divorced). 

Bo also if he says (in Persian), * If there (will) be a wife to me 
in this world, then three divorces on her," and be marries a woman: she 
sball become divorced; and if he marries a second wife, the second wife 
shall not become divorced, because this naseveration (or oath) comprehends 
but one woman. 

2074. (1174.) A man (addressing his wife) says to his wife (in Per- 
sian), ** A thousand divorces, if thou do such and such an act," inten- 
ding thereby a.condition (that is, the causing of a thousand divorces on 
condition that she does the act): the learned lawyers have said that the 
divorces sball not happen on tke condition being realised (because the 
asseserution does not say ٠“ A thousand divorces on thee”), nor shall this 
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expression have the effect of (Tunjess or) causing iustantaneoua divorce, 
Bat if be says (in Persian), “If thou do such an act (then) & taousend 
divorces,” (without saying “‘ A thousand divorces on thee ’’), intending 
thereby the happening of divorce (to the woman) on condition she does 
the act, this (tust is, this expression in which tbe condition is meutioned 
first) is a condisional divorce (and the divorce sliall be dependent on the 
condition}. 

But according to the new school (Mootakhireen), the divorce shall be 
dependent ده‎ the condition in both cases (and shall apply to the woman 
addreseed although the word ‘‘-thee” is omitted), because "(in the second 
case) the expression is considered to be a conditional divorce when the 
eoadition is mentioned first, only because the address ia involved in it by 
iwplicauoa (that is, it means “ A thoasand divorces on thee,’ because she 
is the person addressed), and it is therefore fit (and proper) that, where the 
condition is mentioned last, the expression sLould also be considered a con- 
ditional divorce, the address being here sisọ involved by implication (so that 
the expression means “‘oa thee a thousand divorces ”’). 

9075. (1175.) A man saya (in Persian), “ If [ ever cuitivata in this 
village, then (be goes on in the Arabic), my wife shall be divorced:” the 
learned lawyers have said that if in the village the man cultivates grain, 
or Falzes or cotton, be ahall break his oath (or asseverstion), bat if he 
irricaies the field or cuts the crops, he sn: i not break bis oath; so 
aiso if he turns up (or digs) the soil and does not sow the crop, he sball 
not break tbe vow. And if he gives tbe land to another person (by the 
contract of Moosariut) to cultivate, or if he bires a labourer, and the 
labourer cultivates the soil, then if the taker of the oath is one who nim- 
self tills the soil, be sball not break bis oath unless he means (at the time 
Le expresses bis oath as aforesaid) that he will not order somebody else 
to do the act, in which case be shall break his cath. 

And if his slare cultivates the land, or if the labourer does it, in case 
the slave o7 Jabourer was in the habit of doing so for the man before he 
took his oath, then tbe inan shall! break his oath, unlesr he contemplated 
(in bis expression of oath) the doing of such act himself (as contra- 
distinguished from the act of his slave or labourer, and then he shall not 
break bis oath). 

2076. (1176.) A man says to his wife (in Persian), °“ Thou art di- 
vorced, that I bare done this nct," (that is, ‘‘as I Lare done this sct” ) or 
says, “ That I hase not done this act," the husband having made a true 

14 





106€ TRE TAGCTE LAW LECTURES 


statement (23 regards his having done or not done the act); the Mashaskhs 
have differed in thie matter: most of them, amongst whom is Sheikh-ool 
Iwam Aboo Baker Mohamed, son of Fuzul, on whom be peaee, have said 
that this is ( Tusjee- or) an expression by which instantangous divorce is 
caused, and that it is not an expression of conditional divorce except 
when tbe expression is used at a place where eonditiomal divoree is only 
expressed in that way (and in case the expression is conditioual, the 
meaning of the two expressions respectively is this; “E have dome this 
act, if 1 hare mot done it, tho» art divorced ;" and “E bare not done thie 
act, if I have done it, thou art divoreed ") ; whilst others have anid that 
the same is aw expreseion of conditional divorce; and that which shews 
that this (latter) view is correct in the following tradition from Aboo 
Yusoof, on whom be peace -—‘“ A man says to his wife (in Arabic), ‘Thou 
art divorced, that I have entered the house,’ and this is an oath, jast as 
if be had said, ‘I have entered the house; if I have not entered the 
boase, then my wife is divorced.’ ” 

And the meaning jor equivalent) of this in Persian is the followirg, 
“His wife be witb divorce that be has done this; " (meaning thereby “I 
bare done this act; if I Lave not done it, my wife ie divorced ”), and there- 
fore if he bas done the nct, he does not break his oath, bat if Le has not 
done the act, be breaka lis ontb. And according to our practice (or 
Verf) such an expression ^s used in expressing a conditional divoree; thus 
the K»zee administers the oath on the defendant thus (in Persian), “ By 
God, that thou dost not owe the thing to bim " (meaning you take oath 
"I ewear I do act owe,” so that if he owes, he breaks the oath). 

2077. 11177.) A man says to his wife, “ Thou art divorced, thou shalt 
not enter the bouse ; " this 1$ equivalent to bis saying, ** Thou art divorced, 
if thoe sbalt enter the house.” 

2078. (117*.) And if the man says, ** Thou art divorced, thon hast 
entered the house: " the woman sball at once be divorced, because no 
wer! has been found used by the busband which is expressive of a con- 
citronal divorce. 

2079. (1179.) A man says to his wife, “ Thou art (that is, shalt be) 
divorced ; tf thon shalt enter the house, I shall verily divorce thee: " this 
is an vath as regards ber divorce if he should not divorce her on her 
enterig ùh- ١ use (the meaning of the expression being, “If thon shalt 
ent: akc bowse, then I shall divorce thee, and if on thy entering the 
. | do not divorce thee, t . thou art divorced" ); just as if he 
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had said, “When thou shalt enter the bouse, I shall divorce thee, and then 
thon shalt be divorced, (and-if I do not then divorce thee, thou shalt be 
divorced °”) ; and, therefore, when she enters the house, it is obligatory on 
him to divorce her; so that, if he does not divorce her until the woman 
dies or the husband dies, the divorce shall be caused (that is, the divorce 
shall be caused just as he or she is abont to die, and immediately before 
death takes place; because until such moment arrives, it cannot be said 
tbat the husband (۵۵ not exercised his power of giving divorce). 

And this is equivalent to whata man says (to his wife), “ If thou 
shalt enter the house, then my slave shall be free if I do not strike thee,” 
(that is, ** If tbou enter the house and I do not strike thee, then my slave 
shall be free," in which ease the slave shall not be free if on the wife 
entering the house the husband sirikes her; bnt if she enters the hense 
and the Lusband does not strike her, then tbe slave shall be free only when 
it is beyond the power of the husband to strike, and that is immediately 
before bis death). 


9080. (1180.) A man says to his wife, “ Enter the house and thou 
art divorced ; " the woman enters the house: she shall become divorced. 

So also if he expresses himself in like manner to his slave (saying 
“enter the honse and thou art free ”). Because what follows the imper- 
ative with the cori junction >“ and," is similar to what follows a condition 
with the word “ then ” (that is, the expression — * Enter the house and thou 
art divorced” is equisalent to the expression —** 16 thoa enter the house, 
then thou art divorced ”). 

And for this reason if a man says to bis slave, ** Pay me a thousand 
and thou art free," thie is expressive of a condition (depeaJent on thej 
payment of a thousand. 


2081. (1181.) A man takes an oath in Persian saying, “At the time 
(that is Aur gah) that I do tbis act, then such and such:” in Persian, 
expressions of this nature are, “at the time that (or hur waqt), ” and 
* at the moment tbat (or hur gah). " and “at what time that (or hur chai 
gah,” and “at the period of time that (or hnr zuman),” and “at a time 
tbat (or humeen),” and “at any time (or umotsha),” and “at every time 
(or hur bar"); one of these expressions involves a repetition of the breach 
of the oath with ench repetition of the act according to the view of all the 
Doctora and tliat is the expression * kur bar or at every time that; ۳ justas 
if the man were to say in Arabic, “ Aeoll/ ema, or every time that I shall enter 
the house, my wife shall be divorced ;" so that if he enters tiv hings 
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several times, tha dirorce shall be repeated with the repetition of the 
entry: and in otber expressions besides (that is, besides the expression 
'# every time ") that is, in the expressions “* Aur euman,” and “ hur gah” 
(which are the Persian rendering of the word Mula, which means, 
" when," or “at the time when’’), there is no repetition of the breach 
of the oath with each repetition of the act, and the man sball not break 
his oath excepting once, just as if he says (in Arabic), “ When (Muta), 
I shall enter the house," or “the time when (Muta ma), I shall enter 
the house," “my wife ahall be divorced,” in which cases the man does not 
break his oath except once. 

And some of the Doctors have held tbat if the man uses the expres- 
sions, “ Hur suman,” or “ Hur gah,” there will be repetition of breach by 
the repetition of the act; because the man’s expression “Aur” is the 
equivalent of (the Arabic word) “ Every” (Kool) and “Every time,” 
(Koolluma); and therefore the word “‘ hur” shall be comprebensive (of 
each act) and shall be general: and others bave held that the breach 
shall not be repeated except when the man says, ‘‘ Every time (hur bar),"" 
and this view is reliable. 


And Mahomed, son of Mookatil of Rye bas, in translating the (Persian) 
expressions “Aur bar," and “hur suman," and “Aur gah,” said that 
these expressions are equivalent to expressions (in Arabic), *' Every re- 
petition (or Koollo murrutin)" or “‘ Whenever (or Koolluma),"' and therefore 
the man shall have committed a breach with every repetition (of the act). 

And the man’s expression, “if or agur,” and **if or ar” are similar 
to the conditional expression **if ortn” and '“ lou or if," in tbe Arabic 
as when the man says, '* If (1.e., ۶“ in or lou,") thou enterest the house ;” 
and therefore tlie breach of the oath will be incurred but once; and the 
expression “ Hameen” (in Persian) is similar to the (Arabic expression 
Muta (which means * If or at the time that "), and therefore by the use 
of that expression, tbe man will commit breach but once; so also the 
expression Humaisha (in Persian) is similar to the (Persian) expression 
(Hameen), aud both wean the same thing; just as the (Arabic) expressions 
* Muta” and “ Muta ma” (meaning ‘the time when’) are one in meaning, 
and by their use the man commits only one breach. 


2082. (1182.) A man says, “ As often as (Koolluma) I shell sit (or 
be sitting) near thee, my wife shall be divorced ;”” he then sits near her 
fora time: the woman sball be divorced thrice, because duration (or 
length) in sitting aud iu all acts which require length of time for their 
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performance, is equivalent to renewal (of the sitting end of theact every 
time that the same lasts; and tberefore a divorce is being caused and is 
recurring every portion of the time that the man remains seated, and 
thus there shal] be numerous divorces, and sc three, which is the highest 
number, shall be taken to have been caused). 


2083. (1183.) And if a man says, ** Whenever (or as often as, i.e., 
Koolluma,) I shalt strike thee, thou shalt be divorced ; " he then strikes 
her with both the bands at once (and so the striking might be held to 
constitute one act of striking; and the case assumed is one in which he 
does not strike her on« after the other, because if be had done so,there would 
undoubtedly be two strokes, and cousequently two divorces): she shali 
be divorced twice: but if the man strikes her with the palm of one hand 
(altbouzh he might .irike her with the palm and the fingers), she shall not 
be divorced except once, although the fingers might have fallen separately 
(i.e., occupied several places on the body of the woman when the 
band struck her); because where he strikes her with both his hands, 
there results & plurality of strokes, ns the stroke caused by each 
hand is a separate stroke; and therefore striking with both hands, 
is similar to the stroke by a single bunch (in which case the strokes caused 
would be as many in nuwber as the nuinber contained in the bunch): but 
in the second case ,.ع,۶)‎ where the man strikes with one band so that the 
open palm with several fingers fall on different spaces on the body, so as 
to lead to the view that bere also there are different strokes) the strokes are 
not repeated, because the principal thing by which the stroke is given 
(here) is the palm of the hand, and the fingers are dependent on the palm 
(*.e., go and act with the palm,) and therefore the strokes are not repeated. 


2084  (1184.) A man says to his wife, “ As often as (s.e., Koolluma 
or “as many times as," or “ whenever”) I divorce thee, thou shalt be 
divorced ;"' he then divorces ber once: two divorces shall be caused, tbat 
is, one divorce by the act of the busband in giving the divorce and 
another divorce by (the condition expressed in) bis expression, ““ As often 
as i shall divorce thee, thou slialt be divorced." 

But i“ he says, “ As often ns (or Koolluma), my divorce, (1.e., the 
divorce in my ownersbip or Over which I bave power), shall be caused (or 
be operative) on thee, ther thou art divorced ; " and he then divorces her 
once: the woman shall become divorced thrice. 

And if be saya, ^ When I sball divorce thee once, then that (divorce), 
shall be complete (or buin)?” or he says, “ Then that (divorce) shall be 
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three divorces; " and then he divorces her once, after he has had sexual 
intercourse with ber (because, before intercourse, the divorce that is given 
is always bain, eren if the husband were to say otherwise): the woman 
shall get one reversible (or Rayne) divorce in the case io which be had 
used the expression, “* then that (divorce) shall be complete (bain), and 
also in the case in which be had used the expression, ** Then that divorce 
shall be three divorces (or become triplicate divorce." See para- 
graph 921). 

2085 (1185. And if he says, ** When I sball divorce thee, then 
thou shalt be divorced, and when I aball not divorce thee, then thoa 
sbalt be divorced,” and he does not divorce her until be dies: the 
woman shall become twice divorced at the last moment of bis life; because 
when the man bas not dirorced her, he has committed a breach of the 
oath (or &ssereration) contained in the second portion of his (conditional) 
oath, and therefore one divorce shall be caused on the woman (in this way); 
and when the man cominits a breach in the second portion of his 
(conditional) oath, be commits a breach of the first portion of his 
(conditional) oath ‘that is, the first condition e'so comes to be realised), 
and thus a second divorce also comes to be caused on her. 


2086. (1186. And if the man first says, ** When I shall not divorce 
thee, then thou shalt be divorced," and then says, ** And when 1 shail 
divorce thee, then thou shalt be divorced;” and he does not divorce her 
until he dies: one divorce sbali be caused by the first (conditional) oath, 
and the divorce, which is so caused by the first (conditional) oath, being 
antecedent to tbe second conditional oath, is not capable of being a 
condition for the breach (or realisation) involved in the second condi- 
tional oath ; because conditions are kept in view in regard toa future time 
and not to the past; and, therefore, only one divorce shall be caused. 

2087. (1157.) A man says to his wife, “If I do not divorce thee this 
day thrice, then thou art divorced ; " he then desires that his wife should 
not become divorced, and (at the saine time) that (he should be within his 
oath, that is to say, that) he should not commit a breach of his oath: the 
learned lawyers bave said, that the device in this matter (to accomplish Ina 
end) is that which is reported from Aboo Huneefa, on whom be pence, the 
Fatwa being according to the same, viz., that the man should say to his 
wife on the same day, “Thou art divorced thrice for (that is ala or for or 
on condition of payment by thee of) a thousand dirhems;” and when the 
man says so to ber, the woman should say to him, ** I do not accept this; H 
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and when the woman says so, and the day expires, the husband shall bare 
carried out his oath (that is, be shali be deemed to be released from his oath, 
and he sbail be considered to have given bis wife three divorces although 
he made the divurces coud.tional on ber payment of a thousand dirhems), 
and (at the same time) the divorces shall not be caused; because (as a 
matter of fact) he did divorce ber that day thrice, although the dirorce 
was not effectua] on the woman in consequence of her refusal; and the 
circumstance that the divorce was ineffectual does not take the 
spesch of the husband (to the effect, “ Thou art divorced for a thousand 
dirbems ۔''‎ out of the category of divorce, (that is to say, he shall be con- 
sidered to have done tbe act of having given divorce altuough the divorce 
wes not in effect caused). Dost thou not see that Mahomed, on whow دا‎ 
peace, says in his wurk; A mnn saya to his wife, —*'* I divorced thee 
thrice, for, (or ala, i.e., on condition of pay meut of) a thousand dirhems, gud 
thou didst not accept (the same)” but the woman aays —“ I did accept ” 
here the word to be accepted shall be that of the husband, and the divorce 
shall not be caused on the woman; thus what the bushand did here 
is called an act of divorce, although the divorce never was effective; 
and this is so (that is, there may be an nct of the busband giving a 
divorce without the divorce being effectual); because the act of divorcing 
is of two kinds; divorcing for consideration of property (mal), and 
divorcing without consideration of property; and what bad to be done on 
the bnsband's part (that is, the perforinance by him of the act of divorce) 
was verily completed, and that was the giving of divorce (because the 
expression, “Thou art divorced for a thousand dirhems " does not mean 
that divorce shall be caused in future, or only if the woman should pay 
a thousand dirhema, but it means I have divorced thee and thou must 
pay me a thousand dirbeuis, and, therefore, if she pays tbe thousand 
dirhems, she becomes divorced without any further act of the husband 
real or constructive); contrary to the case of a conditional divorce, 
because what ie dependent on a condition is non-existent before the 
realisation of the condition, and, therefore, before the realisation of the 
condition, the pronouncing of divorce itself was non-existent (the 
principle being that, in case of conditional divorces, when the condi- 
tion is realised. a constractive prononncement of the divorce then 
takes place); but the man’s expression “ Tnou art divorced for (ala) a 
thousand" is present (establishment of an act of) divorce, because 
the word, **for"' (or ala) does not require that the thing mentioned before 
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it should be non-existent; on the other hand, it requires the existence 
of what is mentioned before, for instance, if it is said toa man, “I have 
respected thee (akrwmioka:) for (ala) that thon shalt respect me; " this 
expression requires the existence of respect at first on the part of the 
man who says so, (and it does not mean, “I shall respect thee, if thou 
shalt respect me’’); but if he says, “I shall respect thee, provided ):١ aan), 
thou shait respect me," this expression, (ba aan), does not require >> 
existence of respect on the part of the person who says so; on «he o 
band, it requires respect from him only after the existence of respect on 
the part of the person spoken to; so that the person who speaks in effect 
says, ** If thon shalt respect me, I shall respect thee." 


2088. (1188) And if the husband says to bis wife, “If you shall 
ask me for your divorce this night, and I do not divorce you, then you 
are (t.e., shall be) divorced tbrice," and the woman says, “If I do not 
ask you for divarce this night, then all I possess shall be gift (sudka) 
on the poor;" the woman then asks for ber divorce that night, and the 
busband says to her,“ You are divorced, if you please,” and the woman 
says, ۶ I do not desire it," and the night expires: the woman shall (by 
this device) not be divorced, and the husband shall be wiibin his oath 
(*.e., shall not bare committed a breach of his oath). 

And if the woman (in the above case) asks him for her divorce that 
night, and the Lusband says, “You are divorced, if you enter the 
house,” and the night expires, and she does not enter the house: the 
woman shall be divorced (thrice by virtue of the aforesaid oatli) ; because 
the making of the divorce dependent on ber desire, is entrusting her with 
(the power to) divorce (herself), and for this renson (in cases in which 
divorce is entrusted to the woman) the authority (of the wife to divorce 
herself by reason of the husband baring vested her with the power to 
divorce berself) is confined to the meeting (so thot she must exercise het 
power at the same meeting, if at all); and to divorce is to withdraw the 
vinculum (Rufut-kaid) ; and in order that an act may amount to a with- 
drawal of tbe vinculum, there is a distinction whether the husband himself 
divorces the wife or entrusts the divorce to her; but making tbe divorce 
dependent on the wife's entering the house, or on any other like condition, 
has not asiopilar effect (1.e., it has not an effect similur to that which 
entrusting tbe wife with tbe power to divorce herself lias), because making 
the divorce dependent on the wife's entering the house, does not amount 
to entrusting the wife with the power to divorce herself; and, therefore, 
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in the case where the hasband makes the divorce conditional on her 
entering the house, it is not necessary that the condition should be 
realised i the same meeting (and the wife should enter the house in the 
same menting in order that she might become divorced); and therefore in 
the case where the husband makes the divorce conditional on her entering 
the house, the divorce does not reach her bands (:.5., it does not proceed 
from the husband to the wife in either of the two modes pointed 
out, so that the husband might be said to have done an act of divorce 
within the meaning of his oath), and tha husband does not become a giver 
of the divorce, and be aball, therefore, be held to have broken his oath. 


2089 (1189.) A man snysto his wife, ** If I talk about your divorce, 
then my slave shall be free,” and وبا‎ then says, “If you desire, then you are 
divorced," a. d the woman says, **I do not desire (the divorce):” some of the 
learned lawyers have said that the inan's slave shall become free, because 
tLe condition of the freedom of the slave is the man’s talking about (or 
making mention of) the divorce, and such a talk is verily found. 


Su also if a man says to another, “If 1 talk about (or make 
mention of) the accusation of your whoredom, then my slave shall be free,” 
aud he then saya, ** You are a whoremonger (5.e., you are likely to commit 
ziva), if it pleases God.” (Here although there is a talk about accusation of 
whoredom, but there is no accusation by virtue of the exception contained 
in the final expression) ; the man’s slave shall be free. 

So also if he says, “If I talk about (or make meution of) Shirk 
(idolatry*," and then says, ۴ Verily Shirk is a great siu, (or sooloom, i.e., 
oppression acaiiust one's own self, the expression being a text of the 
Koran)." 

And Hassun, on whom be peace, says, that regard is to be had to 
intention in all these cases (so that if, at the time Le utters the words, 
“If you desire then you are divorced," bis intention is that the slave 
shall be free as the consequence of his uttering those words, then the 
slave shall be free) and that the man (by giving utterance to those words) 
shall give rise to such consequences as result froin his intention; so that 
if he does not intend anything (¢.e., intends neither the freedom of the 
slave nor the absence of such freedom at the time he gives utterance to 
those words), I do not see how be shall have committed a breach of 
his ۰ 

And the lawyer, Aboo Leith, on whom be pesce, says, I rather accept 
the first view (viz., tuat which has no regard to intention, so that when 
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be talks about the divorce, the consequence follows, and the slave shall 
hecome free’ 


Aud others have adopted the view of Hassun, on whom be peace. 


2090. (11%0.) A man saya to his wife, “ If I take an oath regarding 
your divorce (that is, if I ever express myself making your divorce depen- 
dent on anything), then you shall be divorced," and he then says to her, 
» lf you enter the house, you shall be divorced if it pleases God, the Most 
Higb:" he shall not bare committed a breach of his oath (contained in 
the sentence, “If I make an oath, &c.,") and his wife shall not be divorced; 
because the exception (that is the expression, ** Tf it pleases God,") at 
tue erd of the sentence, renders void the effect of wha has preceded (i.e., 
it avoids the menning of “Thou art divorce,” because who can say 
whether it pleases God that she should be divorced) and when the divorce 
becomes void, the oath (contained in the expression, “Jf you shall enter 
رد6‎ becomes void, because the oath (or conditivual expression contained 
iu the words, “If you enter, &c.,”) caunot be found without the effect 
(or Juza, t.c., sequence). 


And for this reason if a man anys, ‘If 1 adinit my liability to so and 
so in respect of ten dirhems, then my wife shall be divorced," and he 
then says, “I owe to so and so ten dirhema except one (ie., ten miuus 
one), ™ Le shall not commit a breach of his oath (although he makes 
mention of the word * teu, ") because he does not make an admission in 
favor of the other regarding the ten, but only makes an admission regard- 
ing nine (the oath not being expressed in this form, vis., ‘ If I make 
mention or speak or talk about teu dirhems then, &c.," but being in tbis 
form “ If I admit ten dirhems then, &c.’’) 


2091. (1191.) And if the husband says, ** If I take an oath regarding 
your divorce (that is, if 1 express myself making your divorce dependent 
on guything), then you shnll be divorced;” he then saya, ‘ You are 
divorced, if ıt pleaseth God the Most High:” abe shall become divorced 
according to Abou Yusoof, on whom be peace; but she shall not be divorced 
according to the view of Mahomed, on whom be peace ; because, according to 
the view of Aboo Yusoof, or whom be peace, the mau's expression, * Thou 
art divorced, if it pleaseth God the Most High,” is an oath (or conditional 
expression) by reason of tbe existence of a condition and an effect (in the 
expression used); but according to the view of Mahomed, on whom be 
peace, the expression is not an oath (or conditional expression, because 
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the condition is merely in form but not in substance, as nobody cam 
predicate as regards the will of God}. 

And the resuit of the difference becomes apparent in certain cases, 
one of which is this very case (as stated above); aud another case is when 
the husband gays, ““ If it pleases God, thou srt divorced," thea divorce 
ghall be caused (instantly) according to the view of Aboo Yusoof, on whom 
be peace; because (according to him) if the condition takes precedence 
over the effect, the divorce is connected only with the words constituting 
the effect; so that if the busband says to his wife, ** If. you shall enter 
the house, you are divorced," this (according to Aboo Yuscof) will cause 
immedigto divorce; whereas according to Mahomed, on whom be peace, 
tho exception (that is, the words, “If it pleases God ") is valid, whether it 
precedes or followa (eee paragraph 14953 post,) because according to him, 
the exception (that is, tl:e expression, “ If it pleases God") is a thing which 
renders void the efect of the expression, and is not (ip reality) n conditiona 
expression, and therefore the exception is valid (and will have effect 
given to it) in all cases (1.e., the effect is rendered void, and there will be 
no divorce by the use of the expression, ** if it pleases God ”). 

2092. (1192. A mar says to another, “I have gota necessity from 
you, will you remove it (that is, I want you to do something for me, will you 
do it)" the other man says, ** Yes," and he takes an oath regarding divorce 
or freedom to satisfy tle necessity for him (saying ‘“‘IfI do not remore 
your necessity, then my wife is divorced or my slave is free”); the 
man then says, “ My necessity from you is that you should divorce 
your wife turice:” it is competent to the (other) man (the husband) 
not to confirm (or believe) the other (that is, it is competent to him 
to say, “‘ no, this is not your necessity,") because he (the first mau) can be 
(properly) accused (of having made a false statement regarding his 
necessity, as itis no necessity for a man that another should divorce 
nis wife). 

2093. (1193.) A man makes anether to swear that the latter shall 
obey the former in al! things that the former sball command him to do, 
and in all things that he shall prohibit him from doing; the former then 
probibits him from baring irtercourse with his wife; but the person 
who takes the oath, has intercourse with his wife: he shall not com- 
mit & breach of his oath, uuless there is something else bere which 
operates as a cause for the prohibition of iutercourse; because ordinarily 
_20ple do not, in practice, imply by sucu an oath a prohibition of in- 
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tercourse with the wife, in the same way as they do not imply (from such 
an oath) the prohibition to eat and drink. 


2094. (1194) A man takes an oath as regards the divorce of hbis 
wife, if he does not divorce his wife (saying, “ I wil! not divorce my wife; 
but if I do divorce her, she shall be divorced ") ; the husband then makes 
Ela with her (saying for instance, “ I swear by God I will not bave inter- 
course with you for four montlis "), and the period of the Ela expires, nnd 
the divorce ou account of the Ela is consequently caused on her: another 
divorce shall be caused on her as the effect of liis oath. 


2095. (1195. And if the husband takes an onth (i.e., makes a vow) 
that he shall not divorce his wife (saying, “I will not divorce my wife; 
if I divorce ler, she sball be divorced, ") he being impotent; the Kazee 
then separates the husband and wife, in consequence of bis impotency, 
(and this separation amouuts to a divorce): the husband shall not bave 
cominitted a breach of his oath ; because the divorce caused as the effect 
of the Ela is attribated to the bhusbaad (as in paragraph 1194), bat not 
so the divorce caused, by the Kazee having effected a separation, in con- 
sequence of impotency, although both are divorces. 

And the lawyer Aboo Juffer, on who m be pence, says that (in the case 
in paragraph 1194) the hasbind does not commit a breach of his oatb, 
in the case of the Ela. 

And in the case of Lian (or proceedings before the Kazee, in con- 
sequence of false accusation by the husband), the man shall be beld to 
have committed n breach of his oath according to analogy froin the view 
of Aboo Huneefa anl Miho:ned, on whom be pence; but he sball not 
commit a breach of bis oath according to analogy from the view of Aboo 
Yusoof, on whom be peace. 

And the lawyer Aboo Leith, on whom be pence, says, “And it is 
proper that the husband shall be held not to have committed a breach 
in the case of Lian according to the concurcent view of all the (three) 

authorities." 

And we give Putw: accordingly (that is, according to the views of 
Aboo Leith), in the same way a3 the husband is not held to have 
committed a breach of his oath in the case of the iwpotent that is in the 
case of his 'inpotency) when the Kuzce effects a separation between the 
husband and wife, although such separation amounts to divorce. 

2038 (1196. A mav says (in Persian), “If I withhold tbe 
hands of this woinan (t.e., if L make ber unlawful to me) as long as 
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this son is aiive, then my slave is free”; he then makes ۸0046 with her: 
he shall hare committed a breach of bis oath. 


2097. (1197.) A man swenrs that he shall not divorce bis wife 
(saying for instance,“ I will not divorce my wife; if I divorce ber, she 
shall be divorced or my slave shall be free,” or “I swear by God I will 
not divorce her") and then a Fuzoolee (or volunteer) makes Khoola with 
ber (that is, gives her lier KAoola or divorce as on behalf of the busband 
without the Jatter’s authority) and the husband receives intelligence (of 
such a K hoola); if the husband permits tle Khoola (expressly or) by 
word of mouth, he alia ll commit a breach of his oath; but if he permits 
the Khoola by his acts, saying nothing by word of mouth bnt accepting 
the consideration ror the Khoola, the learned lawyers have said that the 
husband shall not commit breach of his oath and this view is reliable. 
And this matter (that is, the ratification of the Khola of the Puzoolee) and 
the permitting (or ratifying) of the marriage contracted by the Fwsoolee 
(or volunteer! stand on the same footing (that is, both are capable of 
ratification by word of mouth or by acts). 


2098. (1198.) A man swears a serious (or severe) oath (Aiman-i-Moo- 
ghulluza) that he aball not divorce bis wife (saying, for instance, “I wil 
not divorce my wife; if I do, then she shall be thrice divorced, or then all 
my wives shall be divorced ”) ; be then desires to be freed from his wife 
without committing & breach of bis oath (that is, he desires to get rid of 
his wife, without divorcing her ; because if be were to divorce her, then he 
would commit a breach of his oath, and the serious consequences of a 
breach of oat h would then follow) : then the devise in tLis matter is that he 
might marry an infant who is still sucking milk (that is, a girl less then 
24 years of age), and direct his (first) wife's sister, or bis (first) wife's 
mother to suekie the infant wife. so tbat the infant wife becomes the 
danghter of the man’s (first) wife's sister, or becomes the daughter of bis 
(first) wife's mother; the busband thus becomes one who bas joined two 
sisters (in marriage) or has joined bis wife (s.4., the infant wife) and her 
(the infant wife's) maternal aunt (i.e., the firat wife); and therefore the 
marriages cf both shall (according to paragraphs 276 and 313, &c.) 
become invalid (and tbe result will be that the man gets rid of his wife 
and at the same time escapes from the consequences of bis oath). 

2099. (1199.) A man says to his wife, “You are divorced, if you 
enter this house (pointing to a house, and if you enter this (point- 
ing to another house) otber house." (The sense vf the expression bring 
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that the clause ** You are divorced" governs both the conditions and 
is the effect of both); then if she enters either of the houses, she 
shall become divorced, and if she enters the second louse (that is, 
second house, counted with reference to her entry) whilst she is in ler 
Jddut (on account of divorce from entry in the house she entered first) 
uo second divorce shell be caused (on account of entry in the second. The 
expression used only requires one divorce, which is caused by entry in 
any one of the houses; so that if she enters the other house, even 
whilst she is in her Jddué, no divorce shall be caused; and if the Iddwt 
expires, the relationship ceases, and entry after the relationship bas 
ceased entails ao consequences). 

So also (the same result follows) if the busband says, “If you 
enter the house (that is, this house), then you sre divorced and if you 
enter this other Louae.’’ 


2100. (1200.) And if he says, “ Thon art divorced once, if thou 
enter the house; twice." (Note—The word twice is connected with the 
word divorce, the meaning being ‘* thou art divorced once, if thou enter 
the house; thou art divorced twics; the last beiug a sentence wholly 
nuconuected with the first). Two divorces occnr at present, and one 
divorce shall occar when the woman shall enter the house; but if he 
does not say “Once,” but says “ Thou art divorced if thou shalt enter 
the house twice," two divorces shall ba caused when the woman once 
enters the houee. 


2101. (1201.) And if he says to his wife. ** Thou art divorced 
once, if thou shalt desire ۳۱۵۵ : theu if thc woman desires twice, 
she shall be divorced once. 


2102. (1202.) And if tbe husband says to his wife, “Thou art 
livorced, if thou enter the house; thou art divorced :"' one divorce 
is caused iustantlly aud the first mentioned divorce (vis., that involved 
in the conditional expression), shall be cnused wlieu she entera the house. 


2103. (12303.;. And if he says, “Thou art divorced, if thou shalt 
enter the house ; thrice," the word thrice, shall be connected with the 
word * Divorce", except when the husband intends that the word sball 
be connected with “ Entry.” (In the first case, tiat is, without any 
other intention, the meaning is, * Thou shalt be thrice divorced, if thon 
enter the house: " aud iu the latter case, tie uieaniug is “ Thou shalt 
be divorced if thou thrice euter the house "), 
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9104 (1204.) And if he says, “Thou art divorced, if thou enter 
the house ten times: " then this expresaion *'* Ten timez " means “entry 
ten times,” and the orpresaion is not connected with divorce (so as to 
mean ten divorces). 


3105. (1205.) And if the husband ssys, “Thou art divorced, if 
thou enter the house; thou art divorced, thou art divorced;” and 
this he says before be has had intercourse with bis wife: she shall be 
divorced once, instantly, by virtue of the second expression (vis. the 
expression, 4 Thou art divorced” occurring after the conditional ex- 
pression ; because the first being a conditional expression, will only apply 
when the condition is fulfilled; the cscond comes iuto force at once, 
because there is nothing to prevent its operation, and the third becomes 
useless, the woman being one with whom the husband has not bad in- 
tercourse, and therefore only one divoree is sufficient to put an end to 
the relationsbip of husband and wife): and if be (again) marries the 
woman (who had thus been divorced as aforesaid) and the woman 
then, after marriage, enters the house, she shall become divorced by 
reasor of the conditional expression which ia efficacious only when 
it is uttered whilst the man has power as husband over the woman: and 
it is capable of being effectual jn case of re-marriage with her, pro- 
vided this second marriage is such that she has bad no other husband ir 
th. meantime; for if she has Lad one, then the re-marriage with the first 
husband gives the latter fresh power, and he obtains fall power of three 
fresh divorces, and all conditiona expressed while the first relationship 
existed are avoided). 

2106. (1206.) Aman says, “His (that is, My) wife is divorced 
thrice, if he enters the louse (that is, if *I enter the house") to-day; ” 
and two witnesses depuse (before the Kazee) that he did enter the house 
(that day, and the Knzee accordingly decrees three divorces): the oeth-taker, 
(that is, the busbaad the swearer) says, “My slave is free if these 
witnesses have seen me entering the house” (that is, he swears and says, 
“These witnesses have not seen ine enter the house; if they bare seen me 
enter the house, then my slave is free: ") Lis slave shall not become free 
in consequence of the statements of those witnesses that they saw him 
enter the house until two other witnesses, diferent from the first two wii. 
nesses, depose that the first two witnesses saw the man enter the house 
(because the frat two witnesses become piaintiffs in regard to the eman- 
cipation of the slave, and their claim must be proved). 
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So also if the swearer says as regards the first two witnesses, 
"My slave is free, if the two witnesses have not deposed against me 
falsely,” bis slave shall not be free (until two fresh wituesses shall be 
examined). 


2107. (1207.) A man says to his wife, “Inform me regarding such 
and such a matter;" she says “ No," )] will not inform thee); the 
husband then says, “If thou shalt not inform me, then thou art ۰ 
thou shalt be) divoreed thrice." Mahomed, on whom be pence, says, that 
this onth shall enure for ever, unless he intends present time (that is, the 
oath shall be perpetual in its duration and it shall be ber duty to inform 
him whenever the erent takes place; but if he intends the inform- 
ation to be given at once, then bis oath shall not have reference to 
a fatare erent, but shall be referred to a past event, and bis meaning 
would be “If thou dost not inform me of the event which has takeu 
place, thoa art dirorced.") 


2108. (1208. A man says to his wife, “Thou art divorced, if .I 
speak to thee for a year; go away thou, Oh! enemy of God :" it is said 
(by Mahomed) that be has verily spoken to her (after his cath, by 
telling her “ Go away thou, Oh! enemy of God”) and that he has com- 
mitted a breach of his oath. 


2109. (1209). A man says to his wife “If I call thee, ‘Ob thou 
whore’ then thou art divorced ;" he tben calls her son ** Oh thou son 
of a whore:” his wife shall become divorced. But if his intention 
was confined to addressing her directly, he shall be confirmed as between 
bim aud his God (that is, there shall be a moral justification for him, and 
there shall be no breach of his oath as between liim and his God). but 
he shall not be confirmed (or justified and believed) by the Kuazee 
(who shall decree a breach of oath and consequent divorce). 


2110. (1210.) A man says to his wife before having intercourse 
with ber (s.¢., with whom be hus not had intercourse) ** When thou sbalit 
have menses, then thou art (that is, shalt be) divorced : " the woman 
then says “ I have got menses" and she then snd there (ie. without 
waiting for three days) marries (another husband, which she could well 
do, because she was not obliged to observe the Jddut, her husband baring 
bad no connexion with her); she then dies: Mahomed, on whom be 
peace, says, that her inheritance shall go to the first husband (because 
she married within three days, without waiting to know whether it 
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was really menses that she had, or that she bled on ascount of some 
ailment,—ses Rudd-ool Moolitar, Vol. IT, pages 880 and 831) and not 
to the second ; because he says it cannot be said (with certainty) whether 
what she called menses was really so. 


2111. (1211.) A man has a wife, who is a daughter (that ia, ۶ girl), 
of fourteen years of age, and also a slave who is a son (that is, 
a boy) of fourteen years of age; the man says to his wife, “When thou 
art with menses, then thou art divorced ; " and be says to his slave, “ When 
thou shalt have * * then thon art free;” the girl says, 
“1 have (just) got my menses,” and the slave says, “I hare 75 5 
* :" it ig said (by Mahomed) that the girl shall be confirmed (and 
believed), bat the slave shall not be confirmed (or believed); because, 
says he, in the case of the slave, it is possible to see how * * * 
2 * (and therefore the mere statement of the slave without his 
offering evidence goes for nothing), but as regards blood which flows » 
* اس‎ * it cannot be known that it is menses, and nobody besides 
her can know of the menses, and, therefore, her word shall be accepted. 

$112. (1212.) A woman savs to her husband, ** Divorce me, divorce 
me, divorce me ; " and the husband says, “ I have divorced thee:” if the 
husband intends one divorce, then the divorce shall be single; and if he 
intends three divorces, then the divorce shall be triple. 

Bat if she says, “ Divorce me, and divorce me, and divorce me, ” and 
the husband says, ** I bare divorced thee:” this shall amount to three 
divorces; (because without the copulative conjunction, the second and 
third expressions might be Tukesd or repetition of the first divorce 
only). 

2113. (1213.) Bo also if she says, '*Authorise me, authorise 
me, suthorise me (to divorce myself)" and the husband says, “I bare 
verily done so,” and the woman divorces herself: this shall be a single 
divorce. 

Bat if she says, ** Authorise me, and authorise me, and authorise me 
(to divorce myself)" and the husband says, “ I have verily done sọ,” 
and the wuman divorces herself : this shall be triple divorce. 

2114. (1214.) A man says to his wife, ** If I shall have intercourse 
with thee, as long as thou art with me, then thou art divorced thrice;”’ 
he then thinks of a device (to get out of bis rash oath): Mahomed, 
on whom be peace, says, he might divorce her by way of a complete 

16 
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(bean) divorce, and then instantly marry her; he can then have intercourse 
with her without committing a brench. 


21:5. (1215.) A man says to his wife, ** Thou art divorced, although 
thou might enter the house (i.e, whether you enter the house or a0t):" 
she shall b»come immediately divorced. 

But if he says, ** If thou shalt enter the house, thou art divorced,” 
or says, “ Then if thou shalt enter the house, thou art divorced," (and 
does nt aay, “ If thou shalt enter the house then thou art divorced): she 
shall (15,50) be immediately divorced in these cases. 


2116. (1216.) And if the husband says, “Thou art divorced, if,” 
without adding anything further: sbe shnll become instantly diverced, 
according to Mahomed, on whom be peace; but according to Aboo 
Yusoof, on whom be peace, she shall not be divorced. 

So also if he says, “Thou art divorced thrice, or not," or snys 
“and but (if Zyd enters the house), or says, “If it be” or gays, 
'* If it be not (that Zyd enters): "" she shall not be divorced according 
to Aboo Yusoof, on whom be peace, and this view has been accepted by 
MaLbome:d, son of Sulma, on whom be peace. 


2117. (1217.) A man has got stammering or has (impediment or) 
heaviness of (Sikl) tongue, such that he is unable to complete n sentence erx- 
cept after a long interval of time; he makes n vow of divorce (that is, uses the 
conditional expression) mentioning the condition or the exception (that i8, 
the phrase “ If it please God ") with exertion and effort : then, if he is known 
to have the defect of speech, the condition and exception expressed by him 
shall be valid (that is, the rule is, that tlhiecondition or exception must be ex- 
preased immediately after the divorce clause, so that if time intervenes, and 
the condition or exception is not connected with the effectual clause, the 
latter operates immediately without regard to the condition or exception , 
but if he delays in giving expression to the second claus ia consequence 
of defect of power of utterance, both shall be taken as connected). 

2118. (1218.) A mansays in Persian, ** My wife is divorced, if I” 
and cuts off the sentence (i.c., does not complete the conditional clause) : 
Abool Kasim, on whom be peace, says, divorce shall not be caused, just 8 
Aboo Yusoof, on whom be pence, has held. (See paragraph 1216). 

2119. (1219) A man says to his wife, “ Thou art divorced for ever, 
except to-day : " she shall be divorced immedintely just ns if he had said, 
“Thou art divorced with divorce such that the same shall not be caused 
on thee to-day." 
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3120. (1220. A man says, “Every wife of mine is divorced, 
except this," he having no otber wife except her: his wife shall not 
divorced. 

21231. (1221.) A woman says to her husband, “ Divorce me thrice,” 
and the husband says, “thou art divorced : " this shall be a single divorce 
unless hə intends triple divorce; but if he says, “I have done so," she 
shali be thrice divorced. So also if he says, “ Verily have I divorced 
thee" (t.e., “ Verily have I divorced thee as thou wished ”’). 

2122. (1222.) And if the woman says, ''Divorce me,” snd the 
husband says, “ Verily have I divorced thee," intending triple divorce ; 
this shall be a single divorce. 

2123. (1223.) And if the husband says to his wife, “ Divorce thee 
thyself,” and the woman says, “ Verily have I done so," the husband in- 
tending triple divorce ; this shall be triple divorce. 


2124. (1224) A woman lays claim against a man that she is his 
wife, and the map takes an oath concerning the divorce of his 
other wife, that this wife (in question) is not his wife (saying, thie woman 
is not my wife, but if she be my wife, then my wife, Zynub, shall 
be divorced); the plaintiff then adduces proof by witnesses that she 
is his wife, and the husband then says, '' This woman wes (formerly) my 
wife, but I (have already) divorced her:”’ it is said (by Mahomed) that 
the man shall not commit a breach of his oath. 


2125. (1225.) A man claims some property (or mal) from another 
man; the defendant swears on his wife's divorce that nothing is due to 
the plaintiff against him ; and two witnesses depose that a thousand dir- 
hems are due, and the Kazee decrees against the defendant s thousand 
dirhems in favor of the plaintiff, the defendant saying that nothing is due 
to the plaintiff from him : the swearer (the defendant), shall commis a breach 
of his oath, according to Aboo Yusoof, on whom be peace; but he shall 
commit no breach according to Mahomed, on whom be peace. 

And if the plaintiff'a witnesses depose that the plaintiff lent the 
defendant a thousand, and the Kazee makes a decree against him for a 
thousand: then the man shal’ not commit & breach of his oath according to 
both Aboo Yusoof and Mahomed (the difference in the two cases probsbly 
&rises on account of the fo-m of the oath; in the first case the witnesses 
depose regarding the ayne or essence of the debt, that is to say, they depose 
regarding the fact of the present indebtedness, and, therefore, the state- 
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ments of the witnesses directly contradict the defendant: but ia the 
second case the witnesses depose to the subub or caase of indebtedness, 
whereas the statement of the defendant had reference to the fact of 
indebtedness, thero is, therefore, no contradiction in this case vetween the 
defendant and the witnesses, because it may be true that the defendant 
did borrow and it may also be true that he is at present not indebted as 
he might have paid off the debt during the interval). 


2126. (1226.) A man swears regarding divorce (saying his wife is 
div: «ed if he has done such and such), and he commits a breach of his oath, 
but he cannot find out (owing to failing memory) whether the oath he 
has taken related to one or three divorces. Aboo Yusoof, on whom be peace, 
says, he shall exert his memory (and think over the matter, and try to 
find out what his oath was— Tuhurry) in this matter, and he shall act ac- 
cording to the result; but if his mind be equally divided (and he is unable to 
give preference to either side of the question) he shall act upon the superior 
(or larger) number (that is, decide upon three divorces) to be on the safe side. 


2127. (1227.) A mansaysto his wife, “If thou enter the house, then 
thon art divorced," and he then says to his other wife, ‘‘ And thou art di- 
vorced:"' the second wife shall become divorced instantly (because this 
latter expression is complete by itself), and the divoroe of the first wife 
shall depend on the entry. 


Aud if he says to a strange woman, “If I marry thee, then thon 
art divorced," und he then says to a wife he has, “ And thou art divor- 
ced :” his wife shall become instantly divorced. 


And if he says to a strange woman, “If I marry thee, then thou 
art divorced," and he then says (pointing) to his wife “and this :” then 
each of the expressions shall remain dependent on the marriage (that 
is, the divorce of the wife already married shal] also become dependent 
on the marriage of the other woman). 


2128. (1228. A man says to his wife, with whom he has had in- 
tercourse, “Thou art divorced and thou," or says, “Thou art divorced 
or thou," or says, “ Thou art divorced, then thou : " his wife shall be once 
divorced, unless he intended by the second expression, & second divorce, 
in which case, the second expression shall also constitute a second 
divorce. 

But if he says, “ Thou art divorced, and thou," this last portion of the 
expression being addressed to his other wife; or says, “ or thou" (sd- 
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dressing his other wife), or says “then thou:” they both shall becom 
divoresi And if the man says, “ I did not mean divorce by the seconc 
expression, he shall not be confirmed by the Kazee. 

2129. (1229.) And if he says, “Thou srt divorced and you both, " 
adding, with the wife he frat addressed, another wife of his: the first 
wife shall become divorced twice, and the second wife shall become 
divorced once. When he has joined with the first woman, a woman who is 
susceptible of a divorce by the man, the first woman shall, by reason of the 
second expression, have a divorce similar to that which has been rendered 
obligatory on her companion. 

So also if he says, “ Afterwards (or Soomma) you both,” or says 
** 'Then you both.” 

2130. (1230.) And if he says to his wife, “ Thou art divorced, not 
but (or la bul; thou" (addressing the same woman all the while): the 
woman shall be divorced once by reasou of the first expression, and she shal: 
not be liable to à second divorce by the second expression, unless b. 
haa an intention. 

And if he says, “Thou art divorced, not but yo. both:" the frs 
wife shall be divorced twice, and the second wife shall be divorced once. 

2131. (1231.) A man has three wives; he says to one of them 
“ When I shall divorce thee, then the other two are divorced (that is, shall 
be divorced) ;" مط‎ then says the same to the second, and be then says the 
same to the third; he then divorces the first wife once: the other twc 
ahali also get one divorce respectively. And if he does not divorce the 
firat wife, but gives one divorce to the second wife, then one divorce shall 
respectively be caused on the first and third wife, and then another divorce 
shall respectively revert to each of the third and the second wife, but 
except the first divorce (that is to say, except one divorce viz., that involved 
in the expression “ then one divorce shall respectively be caused on the Ist 
and 3rd wife "), nothing shall be caused on the first wife. 

But if the husband does not divorce the first and second wife, but 
divorces the third wife, then three divorces shall be caused on the third, 

and two divorces each shall be caused on the second and the first. 

(Norte to Paragraph 1231.—This case has given rise to s good deal 
of controversy among the Mahomedan Lawyers. See Futawa: Alumgiree, 
Vol. I, page 595, and Futawai Zaineea, page 214: the latter work is 
rare, and is only to be found in the Library attached to the Calcutta 
Madrussa, and is a work of considerable authority. It ia laid down in the 
first mentioned authority that in case the J. sband divorces the third wife 
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first, ‘be Gret wife shall have one divorce, and the second wife shall have two 
divor es, and the third wife shall have three divorces. But the ۵۰ 
Zainees, after noticing the various views to which this case is open, lays down 
that the rale propounded in the Futawai Kazee Khan is correct. See 
Radd-ool Moobtar, Vol. III, page 181. The general rule seems to be 
th. — Where there i& &. vow, and the sequence in this vow isto be a 
condition of another vow, then it is necessary that this other vow should be 
mentioned frst. For instance, if a man has two wives, Zvnub and Oomra, 
and be says to Zynub, “If I divorce Oomra then Zynub is divorced” 
and be says to Oomra “If thou enter the house, thou art divorced;” 
then Oomrs»h enters the house: the result is that Oomra shall get one 
divorce in consequence of her entering tho house; and the divorce of 
OQomra being & condition for the divorce of Zynub, the latter shall also 
get one divorce. But if he commences with Oomra and says to 
Oomrs, “If thou enter the house thou art divorced" and then says to 
Zynub; “If I divorce Oomra, then Zynub is divorced ; "and Oomra entera 
the house : she shall get one divorce, but this divorce shall not revert to 
Zvnub; because at the time the husband made a vow regarding the divorce 
of Oomrs, the divorce of Oomra had not been mado a condition for the 
divorce of Zynub. 

Bo also if having two wives, Zynub and Oomra, he says. 1۶ I divorce 
Oomrs then Zynub is divorced ;" and he also says, “If I divorce Zynub 
then Oomrs is divorced." He then begins with Zvnub and divorces 
Zynub, saying “ Zynub is divorced : " the result will be that one divorce 
shall be caused on Zynub by the expression “ Zynub is divorced," aad one 
divorce shall be caused on Oomre as the consequence of the condition 
for the divorce of Zynub ; and inasmuch as Oomra’s divorce has already been 
rendered & conditiou for the divorce of Zynub, another divorce shall be 
caused on Zynub, and the result, therefore, is that,Zynnb gets two divorces 
and Oomra gets one divorce. Butif he begins with Oomrs, and says “ Oomra 
is divorced," then Oomra gets one divorce by the expression ““ Oomrs is di- 
vorced," and Zynub also gets one divorce as tho consequence of the con- 
dition for the divorce of Oomra, and there shall be no further divorce. m 

Bo also in the cases given inthe Futawai Kazee Khan. If the first > 
wife is divorced, she gets one divorce as the result of the direct did 
and each of the other two wives gets one divorce as the consequence of © g 
the condition for the divorce of the first wife, and the divorces of the second — 
and third wives do not rereft to the first wife; because such divorces — 3 
had not been rendered the condition for the divorce of the first —— 
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But if he begins with the second wife, thenthe second wife gets one di- 
vorce b: the direct expression, and the first and third wives get one divorce 
each as the consequence of the condition for the divorce of the second 
wife; aad the first wife having thus got one divorce and the divorce 
of the firet wife having been already rendered as the condition for 
the divorce of the second and third, one divorce more reverts to the 
second and third wives as the consequence of the divorce of the first 
wife; aid therefore the result will be that the first wife shall get one 
divorce, and the second and third shall get two divorces each. But if 
he begias with the third wife, then the third wife shall get one 
divorce by the direct expression, and the first and second shall get 
one divorce each, as the consequence of the condition of the divorce 
of the third wife; the first being thus divorced, her divorce shall 
revert ‘o the second ard third who shall thus get each one more 
divorce andthe divorce of the second shall also revert to the first aud 
third w io shall thus get one additional divorce each, and the additional 
divorce of the third shall not revert to the first and second ; the result 
will therefore be that, the first and second shall get two divorces each 
and the third shall get three divorces. | 


21:2. (1232.) A man has two wives, Zynub and Oomrs; he says, 
٠» Oomam is divorced at present, or Zynub is divorced when I shall enter 
the hoı se :” the divorce shall not be caused on either of them until he 
enters ‘he house; (because when the condition is mentioned last, it applies 
to all the preceding clauses, and, therefore, the divorcee of the first wife 
is depeadent on the entry, and the expression “at present” shall give 
way anc convey no meaning). And when he enters the house, he shall 
be at lil erty to cause the divorce on whichever of the two he likes. 


%33. (1238. A man says to his wife, “ Thou art divorced or I am 
not s min,” or “or I am different from a man:" the woman shall be di- 
voroed ; because the man is (in reality) & man; and his expression that he is 
not a minis false; (and therefore the other part of the expression must 
be correct and effect must be given vo that part). 

Anl if he says, “Thou art divorced or I am a man,” he is truthful 
(in the latter expression) and his wife shall not be divorced. (The ex- 
pression or denotes one of two things: here of two things one is affirmed ; 
either ۶ Thon art divorced, or I am a man:” but it is true that he is a 
man, and, therefore, there is no divorce; because both the two things are 
not sfirmed but only one is affirmed : and one of the two mus: be true 
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and the other must be false: but if he says, “Or I am not s man,” 
the falsity of this expression is obvious, and, therefore, the truth of the 
expression “ Thou art divorced ”’ is established). 


2134. (1234) A man says to his wire, whose name is Oomra, “If 
thou shalt enter the house, Oh, Oomra, then thou art divorced, and Oh, 
Zynub". Oomra then enters the house: she shal! become divorced, and 
the man shall be asked regarding his intention as respecte Zynub; and if 
he says, “I intended her divorce also," she shall also become divorced 
fbecanse “Oh, Zynub," might be intemded to be coupled with Oomra by 
the conjunction ' and,” or it might be the beginning of an independent, 
bat incomplete sentence). 

And if the man expresses himself without the conjunction “and,” 
and declares ‘‘I intended her divoree along with (that of) Oomra," both of 
them shall become divorced. 

And if he utters the divorce clause first, saying, “Oh, Oomra, thou 
art divorced, if thon shalt enter the honse, and Oh, Zynub," and Oomra 
énters the house, both of them aball become divoroed ; and if he says “I 
did not intend the divorce of Zynnb ", his word shall not be accepted. 

And if he says, ‘‘ Thoo., Oh, Oomra, art divoroed and Ob, Zynu5:" 
Zynub shall not be divorced unless the man intended that sho also shall 
هر‎ divorced). 

Jt is said (by Mahomed) “ Is it not seen that if a man saya, ‘ For thee 
Oh, so and so, against ‘or from) me are (due) a thousand diı hema, and Oh, 
ao and so: the property (or debt!, is for the first ; and that if the man 
makes mention of property first, and gays, ‘ For thee, are (due) a thousand 
dirhems, sgainst (or from) me, Oh Zyd, and Oh, Salim,’ the property 
‘or debt) shall belong to both ۰ 

And if he says “ Oh, Oomra thou art divorced, Oh, Zynub " then Oomra 
is divorced and not Zyn"b, unless he intends Zynub (also to be divorced). 

And if he says, “Thou art divorced Oh, Oomra, Oh, Zynub," then 
Zynub shall not be divorced, unless he intends Zynub (also to be divorced). 

And if he mentions their names first, saying ۰۰ Oh, Oomra, Oh, Zynub, 
thou art divorced, " the first shall uot be divorced, unless he intends her 
(also to be divorced). 


2185. (1235:) A man says to his wife, “If thou shalt enter the | E 
house, if thou shalt enter the house, then thou art divorced," this relates 
to one entry (that is, if she enters the house once, she shall bo divorced, and E 
ior the divorce to be caused, two entries are not necessary, because the  — 
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repetition ahall be considered to have been made by way of Takeed, that 
is to add force). 

And if he says, “If thou shalt enter the house, then thou art divorced, 
if thou shalt enter :” this requires two entries (that is, the divorce shall not 
be caused unless there are two entries; because the last clause, '*if thou 
shalt enter"' having been used after an intervening clause in which the 
divorce is mentioned, the same cannot be attributed to a repetition merely 
for the purpose of giving force to the first like clause, as in the first case). 


2136. (1238) A man says to his wife, “ If I shall say to thee ‘thou 
art divorced,’ then thou art divorced," and he then says, “ Verily have 
I divorced thee ;" the woman shall become twice divorced, that is, once 
by reason of his saying “I have divorced thee,” and another by his oath 
(that is, the conditional saseverntion). 


2137. (!237.) A manu says, “If I shall marry » woman, tnen she is 
divorced ; and if ۲ shall marry two women (that is to say, together, or in 
other words, by one contract), then they are divorced ;" and he then 
marries two women together (that is, by one contract): they shall be 
divorced once each (as the result of the second portion of the oath), and 
one of them shall (alzo} be divorced (once more by virtue of the first 
portion o. the oath, so that she £ltogether becomes divorced) twice, (and 
the ba-band shall have the option of selection; but if he had warned 
them by two contracts, then the first wife would have become divorced 
as soon as she was married, by virtue of the first portion of the oath. but 
the second wife would have no divorce, because there was in/tlal or unty- 
ing of the first portion of the oath, that is to say, its force was lost as 
soon &a the first marriage was found, so that the oath coased to exist 
when the second marriage was contracted because “if” does not imply 
repetition). 


2138. (1238) A man says to his wife, “ Thou art divorced, thou art 
divorced, thou art divorced, if it pleases 7273 ;" and Zyd says, “I desire 
one divorce." Aboo Bakar of Balkh, on whom be peaco, says, no divorce 
shall be caused. And if Zyd says, ک۶‎ I desire four divorces, " theu the same 
result follows accordiag to the view of Aboo Haneefa, on whom bo peace, 
(because the husband by repeating the expression thrice intends tha, Zyd 
should desir» three divorces); but, according to the view of Aboo Yusoof 
and Mahomed, on whom be peace, three divorcos shall be caused, if Zyd 
says, “ 1 desire four divorces ;” (because Zyd's wish to give four divorces 
includes three divorces also; but if Zyd says, *' I desire three — 

17 
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then three divorces shall be caused, without any difference; because 
" divorce " was thrice mentioned). 


2139. (F239.) A woman is accused of theft; and she directa her 
huabead to take an oath regarding her divorce that sho did not steal, 
aod tho husband takes the oath (saying, “ My wife did not stea , if she 
did aie she is divorced"); the woman then says, “ Verily dic I steal, 
and thou bast committed a breach of the oath which thou bast taken:” 
't هد‎ open to the husband not to confirm the wife (that is, not t» accept 
her statement that she stole) ; because her statements are contrad ctory. 


2140. (1240.) A man takes oath regarding divorce if he should 
ever marry (8 woman, who has had intercourse with man) or a Syeeba (saying, 
"If I ever marry a Syoebs, then sho is divorced), " and he marr es a wo- 
man who (he thinks) is a virgin (Bakira), but he finds her a Syee a: tho 
learned lawyers have said that, if the woman confirms him íbst she 
was a Syeeba (and not as he expected a Bakira), she shall (become livorced 
immediately on marriage and shall) be entitled to one dower an: a half; 
that is, one dower by reason of his having intercourse with hcr (from 
doubt) and a moiety of the dower by reason of divorce befo e inter- 
course as the effect of his oath ; but she shall not be entitled t> main- 
tenance during her Jddut or to residence during her Iddut ; bec:.uco she 
has to observe her [idut by reason of intercourse arising fror: doubt 
(or Shkhoobha). But if she felsifies him, saying, “ I was a virgin:" then 
she shall (not become divorced, and she shail) be entitled to or e dower 
(as a wife), and the man shall be liable to maintenance and (to »rovide) 
residence (in respect of her as a wife). 


3141. (1241.) A man swears regarding his wife's divorce, if his wife 
were to steal his dirhems for a year; he then gives her dirltems n order 
that he might see what sho does with them (whether she steals hem or 
not); the woman receives the dirhems, and then returns the sarne to 
ber husband, and picks up (or takes away) one piece without the know- 
ledge of the husband, and the husband asks her, “ Hast thou picked up any 
out of the dirhems” she says, ''Yes, (but) not so as to ster!," and 
abe returns the piece to him: the lawyer Aboo Baker of Balkh, on whom 
be peace, says, I am afraid she shall become divorced: and the lawyer 
Aboo Leith, on whom be peace, says, thatif the wife has not (after picking 
up the piece) separated from him (that is, if she is still in his proscuco) 


and does not deny (having picked up the piece), it is fit that she shall not 


become divorced. 


i uta É “hes : q^ R^ Tu 
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2142. (1242.) A man swears (saying), “ If I do not * * * 

* * * then she is divorced:” the learned lawyers 
h:zve said, that this (must not be taken literally but) ia merely by way of 
exaggeration and magnifying tbe number, and does not inean the (exact) 
۱۱۱۱۱۵ ber, and that no limit by way of number can be placed in thia matter, 
and ninety times are (te be cousidered sufficiently) numerous. 

2143. (1243. A man sweurs that he will = = 7 

E pi 5 (or the expression might mean milk instead 
of pearl, saying that if he does not do so, his wife is divorced): Mahomed, 
on whom. be peace, was then asked (as to the effect of his oath): be said, 
I do not know; and Aboo Yusoof, on whom be peace, says, that this means 
exacperation * 

2144. (1244.) A man swears that his wife should not give flour 
belonging to him to anybody (saying if she gives the flour to anybody, 
she is divorced), intending her mother specially (that is, meaning that she 
should not give the flour to her mother specially): Abool Kassim, on hom 
be peace, says, that, if the basband says (in Persian), * If thou shalt give it 
to anybody,” then legally, that is, according to the Kazee, the divorce shall 
be caused, but) he shall be believed as between bim and his God in whatever 
he (says be) intended; but if he says (in Persian), ** If thou ehalt give it to 
anybody whatever," then he shall not be believed in his statement of 
intention (even morally as between him and his God). 

2146. (1245.) A wan takes oath and says, <“ If my wife shall wash 
my clothes (s.e., clothing next to the skin) then she is divorced ; " she then 
washes his sheet: the learned lawyers have said that the man shall not 
commit a breach of his oath, anless he intended (to include the sheet in 
» clothes," because ordinarily clothes do not include slieet). 

But if a man makes n will regarding his ** clothes,” then his sleet 
shall also be included in the will. 

2146. (1246.) A man swears that he shall not eat ont the property 
of his son-in-law (saying that, “ If I doso, wy wife is divorced”); the woman 
(that is, the daughter of the man) then bakes bread for her father and 
mixes m.;h the paste (Ijjeen), a little of the flour belonging to her ‘ua- 
band: the learned lawyers have said that the husband does not comic a 
breach: of his oath. ۱ 

2147. (1247.) A inan swears that he shall not read tha Koran (and 
that if he doeg so, his wife is divorced) ; he then reads the Tusineen (that is, 
the commencement of the Koran, which is, “ In the name of God Must Hich 
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and Mercifnl"; nnd nothing else: Abool Kassim, on whom be peace, says, 
that if the man reads that Tusmeea which is a part of the Soorai Numal, he 
commits a breach of his oath, not otherwise; (because in the Soorai 
Numul, the Tasmeen occurs in the body of the text, and is, therefore, a part 
of the Koran without any difference of opinion). 

2148. (1248.) A man swears that bis son shall not be in his house (that 
is, beshaH not allow the son to remain in liis house), and that he shall sepa- 
rate hin after “to-day : ' then when the morning arrives, the son takes 
himself away and his clothes and his family (and separates bimself from 
his father): Abool Kassim, on whom be pence, says, that if tlie son has ۵ 
known roo:n (to himself) in the house, and lie vacates the room by remor- 
ing all his property, the father shall not commit a breach of bis oath (but 
if the aon leaves his effects behind him, then the father shall commit Huns 
or n breach of his oath). 

z149. (1249. A man swears that he sball never enter his wife's 
house; the wife then aells the house to another man, and the swenrer then 
takes n lense of the house and enters into it. Abool Kassim, on 
whom be peace, anys, that if his oath -relates to the ownersbip of bis 
wife, he shall not commit a breach of bis oath, but if he swore respecting 
the house itself, he shall commit a breach of his oath. 


2150. (1250). A man calls bis wife to his Firash ) * * 

* * * * *): the woman refuses to come, 
und anys, ۶ Verily * * ¢” the husband then takes onth that 
he will not = * ; und the woman then enters his bed (Firash) * 

* * * : then, if * * * 

* = * and contrary to her inclination * ai * 

* * » he shall commit a breach of bis oath; but if 
he e * * * * * he shall not 


commit a breach of his oatb. 


2151. (1251.) A man claims an animal in the hands of another man, 
(saying) that the same belongs to him, nnd takes oath in regard to the ani- 
mal by reference to divorce (saying ““ if the animal is not mine, my wife is 
divorced "); and the mnn in whose hands the animal is found, snys, that 
“The animal is mine to a certainty." The tawyer, Aboo Jaffer, on whom 


be pence, says, that the swearer shall not commit a breach of his oath so ہ‎ 
as to realise the result of (the breach of his oath which is) divorce — 


(simply because the otber man says, “It is mine to a certainty °’) ; but 


the wife shall be cautious, and shall call npon the Lusband to | 1 


s 
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swear whether the animal belongs to hin or not; and if the husband 
swears (that the animal belongs to hun), she shall remain with him . 
but if hs refuses. to take oath, she shall refer the matter to the 
Kazee, so that the Kazee shall put the husband to his oath that by God 
hie wife has not become divorced (that is, the animal does really belong 
to him, the husband; but if the husband refuse to take oath, the Kazee 
ehall effect a separation between ۰ 


2152. (1252.) A man swears that ue will not drink intoxicating sub- 
stance for a year ; he drinks but not ata meeting of drunkards; and people 
see him in an intoxicated state, he denying having taken any intoxicating 
drink; and people bear witness before thre Kazee (that the man was found 
intoxicated); but the Kazee makes no decree (that the man had drunk wine: 
because in a minor stage of intoxication, the evidence of the act of drink- 
ing must be forthcoming): Aboot Kassim, on whom be peace, saya, that 
it is proper for the Kazee to be cautious, and he ought not to accept the 
deposition of à man who did not see him drinking; and the man’s wife 
euyht to be cautious as regards her person by getting separated from her 
husband for a consideration. 


2153. (1253.) A man says to his wife (in Persian), “If what thou 
shalt do, shall be to my good or detriment, then thou art so and so (that is, 
divorced); " she then bakes bread or cooks some other food (and the man 
eats of the same): the man shall not commit a breach of his oath; (prima facie 
there was a breach of oath because baking bread which the husband sats 
is for the benefit of the husband, but the real object is to illustrate that the 
oath does not include such crdinary and trivial acts). 


2154. (1254.) A man keeps his dirhems in the hands of his wife; 
he then says to her (in Persian), “If thou hast taken any out of these 
dirheins, then thou art divorced ;” it afterwards appears that the oman 
did take some of the dirhems, and the husband says, “I only expressed 
myself in that manner by way of an interrogation (or ssfafham) and of 
causing fear. The lawyer Aboo Jaffer, on whom be peace, says, that if the 
man had no (particular) intention (whon he expressed dumself es aforesaid) | 
then he shall commit a breach of his oath (.e., if he did not intend the 
cadsing of fear, as he asya. then the wo:nan shall be divorced); but if his 
intention was to interrogate his wife, the word to be accepted shall be his 
word, with his oatb, (so that there shall be no breach of his oath). | 

Moalana (the author of these Futawa, namely, Kazee Khan), on whom 
be peace, says, that it is fit that the mau should not be confirmed (or believed) 
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by the Kazee (when he says his intention was not to divorce), because his 
exprossion is sn oath in appearance. 


$155. (1255.) A man says to hie wife (in Persian), “If thou shalt 
remain my wife to-morrow, then thou art so and so (that is divorced),” then 
when the second day arrives, she says (in Persian) *' I shall not remain 
thy wife;" the man thon in the morning of that day (riz, of what had 
been called f'to-morrow'' in the oath or asseveration) makes Khoola with 
her (thst 1s, divorces her for a consideration) : some of our Mashaikhs, on 
whom be peace, havo said that, 16 the husband had no (particular) intention 
(by the use of the word “to-morrow,” whether ““ to-morrow ’’ should include 
the whole of the day or only a part of the day) and the husband makes 
hoole with his wife before sunset of the morrow, he shall have ful- 
Slied hie oath (and shali not commit a breach thereof because the woman 
did not remain his wife for the whole of the morrow, and that is primá facie 
the meaning of the word “to-morrow,” unless the intention is something 
different); and if the husband marries her (again) after the “morrow,” the 
woman shall become his wife, he having the power of two divorces left 
to him (one divorce having been lost to him on account of the Khoola); but 
if by his expression, “If thou shalt remain my wife to-morrow,” he intended 
any part of to-morrow (that is, if his meaning was that she should not 
remain his wife during any portion of the morrow) and he delays the 
Khoola til after the sunrise of the morrow, he shall commit a breach of 
his oath. 


2158. )1250.( And ifa man gays to his wife, ““ If thou art (Tukoonee, 
that is, if thou shalt remain,) my wife, then thou art divorced thrice:” 
then if the husband does not give one complete (Bain) divorce imme- 
diately after he has given expression to his oath, she shall become 
divorced thrice. (See paragraph 1062). 

2157. (1257.) And if a man says to his wife, “ If thou art (Antai) 
my wife, then thou art divorced thrice:" she becomes divorced thrice. 
And if he says so to his wife, who is observing her Iddut consequent upon a 
reversible divorce, then. the same result follows (because, notwithstanding 
such divorce, ahe remains his wife during the ZJddut). If he says to his wife, 
who is observing her Iddut consequent on en irreversible divorce (Buin), 


then, if he means mere marriage, (as it existed before the irreversible کی مین‎ 


without intending anything eise /i.e., without intending to refer to tho 
relationship of husband wad wifo which only subsists during the Jul), 


another divorco shall not bo mused; (because the divuruc buing irrevert 3 
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sible, the relationship, which subsisted before the divorce, ceases); but 
if he intends (to refer) to the relationship of hasbend and wife, which 
goes on to subsist during the Jddut after an irreversible divorce, then an- 
other divorce shall bo caused (if the irreversible divorce does not consis 
of three divorces; and the result of this additions! divorce would transpire 
in a second marriage with the same woman). 


9168. (1258. A man says to his wife, “ If thou art my wife besides 
to-morrow, then thou art divorced thrice ;” he thon divorces her once 
irreversibly (Bain) before the morrow, and the morrow expires, his oath 
shall becomo void (that is, no divorce shall be caused as tho result of his 
oath); and it is competent to him to marry her after this (that is, after 
the “ morrow’”’ without the assistance of the Mohullil or legaliser). 

2189. (1259.) A woman quarrels with her son-in-law; her husband 
then tells her (in Persian), ““ If thou also shalt quarrel with bim (or lord it 
over him), for good or for evil, then thou art such and such (that is, divor- 
ced;" the woman then says to her son-in-law (in Arabic) “ Either thou 
sha!t divorce her (that is, his wife) or keep her snd maintain her."  Abool 
Kasim, on whom be peace, says, that if the son-in-law did not seek tlie 
woman's advice in this matter, but on the other hand, the woman herself 


originated it, then I am afraid tho swearer shall commit a breach of his 
oath. 


2160 (1260) A man says (in Persian), “ If I shall remsin in this 
house this night, then my wife is so and so (that is, divorced),” he then im- 
mediately looks about to go out, but he is attacked with fever, and he 
gets into such a state that it is impossible for him to go ont of the house, 
and the morning dewns. Abool Kasim, ou whom be peace, says, that 
the man has committed a breach of his oath. Abool Kasim was then asked 
“ What if the man was confined against his wish?” then Abool Kasim 
thought over the matter and said, that it is fit that the man shall not com- 
mit a breach of his oath according to t'. view of Aboo Hunepfa and 
Mahomed, on whom be pence, and he differentiated between this case and 
that of fever, saying, that in the case of fever it is possible for the man 
to hire a person to carry him and take him oat (of the house), or ho 
might ask somebody else to assist him in this xnatter. | 


Moulana, on whom be peace, (t.c., the author of the Futawai Kazeo 
Khan) says, that it is fit that the man shall be held ~ot to have committed a — - 
breach of his oath in tho case of fever also, according to the view of A! ہہ‎ 
Huneefa, on whom be peacc; because, according to Aboo — no 
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regard is to be had to power derived through somebody else, just as in 
the case of prayers, and pilgrimage, and purification by resorting to 
other than water (Tyummoom), and such like things. 


2181. (1261.) .À man says to his wife (in Persian), “If thou hadst 
been my wife," or “If thou art my wife ", “ then thou art divorced thrice: ” 
she shall become thrice divorced - and if he (again) marri s her after this 
(after this triple divorce by havmS recourse to the Mohullil or legaliser). 
he shall not commit & second breach of his oath; because the oath 18 
satisfied by one of the two conditions (the two conditions being “If thou 
hadst been my wife" and “If thou art my wife"), and the man shall not 
therefore commit & second breach (on & second marriage with her); just 
as if a man ssys to s strange (or unknown) woman, “If I marry thee or 
propose to thee, then thou ert divorced” and he then proposes to her 
and then marries har, he shall not commit & breach by the marriage (and by 
mere proposal, no divorce ahall be caused, because the woman was not his 
wife at the time of the proposal). 


2162. (1262.) A man sees his wife embracing her sister and kissing 
her; he says to his wife, ** Dost thou love her, (thy sister) more than thou 
lovest me;" the wife says, '*Yes;" the husband then says (in Persian), “If 
such is the case, then thou art divorced : " the wife shall become divorced, 
becsuse love is a thing which cannot be known except by her word. 


3183. (1263. A man seys to his wife (in Persian), “If in future 
thou shalt go ont until I order thee to do so, then thou art divorced ” 
(that is, “If thou shalt go out without my order):" Aboo Baker Iskaf, 
on whom be peace, says, that if the husband intends a separate order each 
time she is to go out, his intention shall be valid, (that is, she must go 
out each time with a separate order); and if he intends that she must get 
his order once (that is, she must once ask him at the time aho is first inclined 
to go out) then the same result follows (that is, his intention is good and 
she must take hie order on her first going out of the house, and no order for 
subsequently going out is necessary); and if the husband has no intention, 
(other than what his words imply) then, that (oath) must be referred to 
her going out once (that is, when she goes out for the first time). Aboo 
Baker Iskaf then said that, I fear that people by thus expressing them- | 
selces might mean the contrary (and might mean that order should be — 


separately obtained for each act of going out). mes 


2164. (} 264.) A man says to his wife (in Persian), «c G o thou er 2 5 
he my Vakeeb (or agent) and do whatever thou likest;” the woman says . 
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(in Persian), “ If Lam thy Vakeel, I have withheld my band from theo by 
three divorces;”’ the husband says. *''[ did not intend that thou shouldst 
be my Vakeel in this matter." Abool Kasim, on whom be pesce, says, 
that كد‎ the husband expressed himself as aforesaid, at the time when 
divorce was being sought (by the woman), the husband's word shall not 
be accepted and one reversible divorce shall be cacsed; but if he does not 
so express himself at the time when divorce was being sought from him, 
then the word to be accepted shall be that of the husband. 


Moulana (that is, Kazee Khan, the author of these Fatawa), says, that 
it is fit that the divorce should be caused (even when the woman had not 
sought for & divorce) in consequence of the worda used being general. 


2165. (1265.) A man being at Baghdad says, ““ My wife is divorced 
when ) Ma-um) I shall not go out towards F oofa,” ho then waits (at Baghdad) 
for a moment, except that during that moment he was speaking to the ass- 
driver in the matter of hire (as a preliminary to going out towards Koofa) : 
the learned lawyers have beld that he shall not be held to commit a breach of 
his oath, and upon this ia the Fatwa given; except when the man waits (and 
stops at Baghdad) without being occupied in making preparations to go out, 
in which case, he shall commit a breach of his oath; and if he ia occupied 
in purifying himself with water (wuzoo) to say his prayers of the Furs 
kind, or the like, then this shall constitute an excuse to stay (sud he 
shal! not commit a breach); and prayers of the Nufil kind, and eating and 
drinking do not constitute (valid) excuse, and in these cases the man 
forfeits his oath. 


2166. (1266. A woman says to her husband, “I have no strength 
to remain with thee hungry ;" and the husband says, “If thou remainest 
hungry in my house then thou art divorced : " the learned lawyers have 
said that, if she does not reman hungry without fast, the man shall not be 
held to have committed a breach of his oath (that is, he shali commit a 
breach if she is hungry without fasting). 


2167. (1267.) A woman goes to a feast, and her husband saya to her, 

“ If thou shalt stay there more than three days, then thou art divorced ;” 

the woman returns on the third day towards her husband's village, but goos 
back again to the feast, and remains there for = few days: the lawyer 7 

Aboo Leith, on whom be peace, says, that if she caters the habitable portion 
of ber husband's village at the time she returns (from the feast), and — 
then afterwards goes back «o the invitation, the husband shall not com- — 
18 ۴ Tert ans — | 
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mit a breach of his oath; anu that if she does not enter tho hubitable 
portion of her hasband’s village, it i. fit that the husband shall commit & 
breach of hia osth. 


$168. (1268. A man says to his wife (in Persian), “If thy thread 
I hal] use, or comes to my use, then thou art divorced ; " the husband 
then exchanges her thread with other thread, or exchanges the cloth woven 
with her thread with other cloth, and clothes himself with the cloth: Aboo 
Baker of Balkh, on whom be peace, says, that the man shall not commit 
& breach of his oath. 

And if the husband says, “ If thy thread I shall use (&c.)," and then uses 
the cloth woven with her thread, ALoo Baker (Another lawyer), says, that he 
shall not commit a breach of his oath. Theu Aboo Baker was asked—if 
the husband had snid, “ If thy thread shall come to my use (what then ?)” 
he (boo Baker) said, “ I am afraid the husband shall commit a bz.acu of 
his oath.” 


2169. (1269.) A man says, “If I derive benefit from this wheat, 
then my wife is divorced;”’ he then sclis tho wheat and derives benelit 
from the purchase money: it is said (by Molhumed) that he shall not 
commit & breach of his cath. 


3170. (1270; And if the husband snşs (in Persian), “ If thy thread 
shall be on my body, then thou art divorced ; " and he puts his hand on 
her thrc&d or he sews cloth with her thrend, and puts on the cloth, or 
supports his elbow on her thread, or sleeps on bed made ont of tier thrend : 
the learned lawyers bave said that lis oath shall refer specially to the 
matter of his clothing himself, aud the man shall not commit a breach of 
his oath in these cases. 


2171. (1271.) A man swears and says (in Persian), “If I shall give 
wine nubeez) to any person (then my wife shall be divorced);” he then 
makes a msn drink, or makes a present (of wine) to & man: Aboo! 
Kasim, on whom be pence, says, that if the man’s intention was to mnke i. 
man drink (by the use of the word give) or (merely) to give, then the vatl 
takes effect as he intended; but if he has no intention, then his oath shali 8 | 
relate both to making a man drink and to giving the wine to him. E : 

2172. (1272.) A man says to his wife (in Persian), “ If thou shalt T 
take out of my dirhems, then thou art divorced ;" the woman then ` 
Bnds the dirhems of her husband in his handkerchief, and gives the samo E 
1o another woman (without herself touchiug the dirheins) telling her — E 
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rome of theso," and the other woman takes some of the dirhems 
and then hands over the same to the wife: Abool Kasim and Mohamed, 
eon of Sulma, oa whom be peace, have said, the womar shall become 
divorced. 


2173. (1273.) A men says to his wife (in Persian), “If I sleep (or 
lie in bed) with thee, then thou art divorced," and does not intend any- 
thing (in particular): the learned lawyers have said, that his oath shali 
relate to sexual intercourse, and the man shal! be held to have made Kela : 
but if he intends sleep thereby, then the oath shall relate to lyiug together 
and not to sexual intercourse, and in this case the man shall not be held to 
have made Eela. 


2174. (1274) A man saya (in Persian), “If so and so does not 
come to my house this evening then wy wife is divorced ;" he then calls 
that so and so to his house in order that be (the so and so) might 
dire with him; the so and so (however) dines at his own house, and then 
comes to the man who so invited him, and the man who so invited bim was 
waiting for hii; the man then eats with the so and so: the learned 
lawyers have said that the man shall not huve committed n breach of his 


oath (because the expression, '' If he does not co no this evening " means 
“if he does not dine with me this night.’’) 


2175. (1275) A man says to his wife (in Persian), “If this cloth 
I put on, then my wife is divorced ;" the cloth is a shirt; and the man 
throws it on his shoulders: the learned lawyers have said that the man’s 
oath shall relate to putting on, in the ordinary mode, in regard to sucha 
piece of clothing, and without the ordinary mode of wearing the mar 
shail not break his oath. 


2°76. (1276. A man accuses his wife of theft saying (in Arabic) 
“Verily dost thou steal so many (or this proportion) of my dirbems 
(then finishing off in Persian), if after this, thou shalt rake out of my 
silver, then thou art divorced ; " the woman then takes up (a dirhem) with 
the broom whilst cleaning the house, and pnts it in a corner, and informs 
her husband of this: the learned lawyers have said that if she takes up 
the dirbem not to detain it from her husband, it is hoped that the busband | 
shall not commit & breach of his onth. : 

2177. (1277) A woman goes out towards a village ; and her dues 
Laud says to her (iu Persinu), ** JE thou shalt stay away for more. 1 1 
three Peru tben thou art divorced ;"' she then diverges. — ۳ T 
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(leading to that village) and goes to another village, nnd afterwards goes to 
the village for which she came ont (of her house), and stays there for a 
few days (1.e., more than three days) : the learned lawyers have said that if 
she diverges from her path and goes to the other village, and then goes 
to the first village, the husband shall not commit a breach of his oath. 


2178. (1278.) A man says to his wife (in Persian), ‘‘ If thine (con- 
duct) shail continue with me, such as it has gone on up t^ che present, 
then thou art divcrced:” the learned lawyera have said that if the expres- 
sion has reference to some antecedent matter, then the oath shall relate 
to that antecedent matter; if not, and if the busband intends nothing, 
then if the husband refuses to agree with her in whatever she fails (to 
do according to his taste and inclination act up to his view) and never 
gives in to her in anything, he shall not commit a breach of his oath, 
otherwise he shall commit a breach of his oath. 

2179. (1279. A man says to his wife (in Persian), “ If thy thread, 
or whatever is done by thee shall enure to my benefit and loss, then thou 
art divorced ;" the woman spins thread and-horself wears the cloth (made 
of the same) and makes her children wear it: the man shall not commit ۵ 
breach of his oath; so also if the wife, out of the thread, liquidates 
debt owing from her husband: and the husband shall only commits 
breach of bis oath when the thread (or cloth made of it) comes under 
his ownership, otherwise not. 


2180. (1280.) A man says to his wife (in Persian), “ If the 8 
of thy strawberry (or mulberry, i.e., Toot) tree shall come to iny benefit 
and loss, then thou art divorced ;” the wife then takes some of the leaves 
and throws them upon the worms (caterpillars) belonging to the husband, 
without his permission: the husband shall commit no breach of his oath. 
in the same way as if she were to feed the husband's animals with the leaves 
without his permission. 

2181. (1281. A man gives a Koran to another t^ correct mis- 
takes; he says (in Persian), “ If this (Koran) comes to my benefit and 
loss, then so &nd so (that ia, my wife is divorced);" the swearer then re- 
cites from that Koran: the learned lawyers have laid down that the 


man shill commit a breach of his oath. Kazee Khan (the author of these " 


Futawa) says, that by this expression, reference is to the oath of the 


person who gives the Koran (for correction) who says, “If this Koran — 


comes to my benefit and loss ” (and not to the oath of the person 
who receives the Koran for the particular purpose; because — 
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the recitation might refer to both, still gift and snle mnst refer to the 
giver of the Koran, who is the owner tlioreof, and, therefore, nil the 
three inodes of benefit must refer to the owner). 

And if the owner of the Koran makes a gift of the Koran to some- 
body else, without condition of consideration, and tben the donee pays 
something, by way of consideration, to the donor, the owner shall not commit 
a breach of his oath, but if he sells it, he shall commit a breach of his oath. 

Maulana (i.e., Kazee Khan, the author of this Futawa) says, that 
it is fit that tbe owner should not commit n breach of his oath, in case he 
recites from the Koran; because mere recitation is not intended by his 
oath ; and be says he shall not commit. a breach in case of n gift, because 
when the consideration was not conditioned in the contract, there wis 
no profit made out of the Koran; contrary to the case of sale, because tlie 
consideration is in lieu of the Koran, and, therefore, the saine stands iu 
the place of the Koran. 

2182. (1282.) A man says to bis wife, “If thou shalt go ont of this 
bouse (Dar or enclosure) thou art divorced ;" the woman goes into n 
garden of grape trees, the door of which is from the house, there being 
no other door except the one in the house: the learned lawyers have 
differed in this matter; ome of them have said, that the man shall 6 
a breach of his oath, and others have said, that if the garden of grapes 
is n small one so that it might be included under tbe denomination of 
“louse,” nnd is implied by the mention of “louse,” then the man 
shall not commit a breach of his oath ; otherwise he shall commit a breach 
of bis oath. 

2183. (1283.) A man saga to his wife, “ If thou ahalt enter my brother's 
house (Dar or enclosure), then tbou art divorced; the swearer'a brother 
then takea up another residence, nnd the woman enters this new house: 
some of tbe learned lawyers bare said that if the husband's oath waa 
out of anger for his right (or claim) apperteining to the first house 
(which right, for instance, the brother does not ncknowiedge), the 
husband shall not.commit a breach of his oath; but if the oath was in 
reference to the brother himself, then the husband shall commit a breach 
of liis oath ; but if tbe husband had no particular intention by his onth, 
then he shall commit a breach of his oath according to Aboo Huneefa and 
Malomed, on whom be peace. 

And if the wife enters the house which was owned bs the brother at the 
time of the oath, then, if the hous? (still) belongs to the brother as owner, 
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except that he does not live in it (at the time of the entry), the husband shall 
commit a breach of Lis oath, but if after the onth, the house goes out of 
the brother's ownership, by sale or gift, or otherwise, then the husband 
shall not commit a breach of bis oath. And if the brother dies, and his 
house becomes the inheritance of his heirs, then, if she enters the house 
after the house haa become the property of one of the beira by partition, 
tbe husband shall not commit a breach of his oath ; but if she enters the 
bouse before partition, the learned lawyers have differed in tbis matter; 
but the correct rule is that the man ahall not commit a breach of bia oath. 
And if the (brother), owner of the house, dies, and against him is 
debt which swallows ap (Moostughrik) the inleritance, and the wife enters 
the house, then the husband shall commit a breach of bis oath. 


2184. (1284) A man says to bis wife, ‘‘ If thou shalt go to such 
and such a village, then thou art divorced ; ’’ and the woman goes to another 
village, but (in so doing) she passes through the land (Zyut) of the first men- 
tioned village: tbe learned lawyers have said that if she does not enter 
the inbabited portion of the village, then the husband shall not commit à 
breach of his ostb. 


2185. (1285.) A man says to bie wife, ** If I donot * * + 
7 5 5 P 7 - * then thou art divorced:" it is 
reported from the lawyer Aboo Hufs of Bokhnra, on whom be peace, that 
he said that if tbe husband * * * * * * e ^ 
¢ then verily 8 * * *, 


2186. (1286.) A man says to his wife, * If thou hast onloosened the 
strings of thy trousers in an unlawful way, from the time that thou Last 
been my wife, then thou art divorced ; " the womar says, * A man * 5 


æ * * * * * * * * * :” the learned 
lawyers have said, that if the woman was in such a state so that she could 
not prevent 95 * " * then the husband sball not commit 


& breach of his oath ; but if she was competent to * * * # * 
* then tbe Lasband shal! commit a breach of his oath, if tbe hus- 
band believes her in this matter (that is, in her atateınent ;* * * 
s "oo " 5 " 5 ETEN but if the husband 
believes that this statement is made to get rid of him, then the oath shall 


not be broken). 


2187. (1887. A man says to bis wifc, * If I do not tell thy 
brother, all the vices in the world, on tby behalf (that is, “in thee" 
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or referring the vices to thee), then thou art divorced:" the learned 
lawyers have said, that, if the hasband says to the wife’s brother, assign- 
ing to her what are tie attributes of vile people and thieves and chents 
and murderers, then he shall satisfy his ontb, but he shall be ainful in 
so doing (even if he were making correct statements, because the Koran 
forbids talking evil of others, even if the evils exist) and bis particular 
oath (ezpressed by the word ** all the vices ”) shall relate to moet of these 
evil qualities, and the least that will satiafy hia oath is a statement of 
three evil qualities: and the lawyer Aboo Leith, on who be peace, says, 
that it ia fit for the swearer after he bas inade a statement of the bad qaa- 
lities to the brother, to say, that, “I have said so only on account of the 
oath, but she is free from all these," and by so saying he shall have made 
repentance for what be had said regarding bis wife, and he shall (at 
the same time) satisfy his oath. 


2188. (1288.) A man says, “If I shall bathe on account of (baving 
done) what is unlawful, then wy wife is divorced ; " he then embraces 
a strange woinnn, and * * * and he bathes: the learned 
lawyers have said we hope that he shall not coininit a breach of bis oath, 
snd that his» oath skall relate to 7 = 5 


2189. (1289.) A man anys, “Jf I shall introdnce so and so in my 
house, then my wife is divorced: " he shali not commit a breach of his oath 
until that so and so does enter the house by the order of the swearer ; 
but if he says, “If so nnd so enters iny Louse (then my wife is divorced)," 
and tlie so and so enters tbe house with bis permission or without his per- 
mission, with his knowledge or without his kaowledge, the swearer shall 
commit a breach of his oath: but if be says, ** If I leave so and so to enter 
ıny bouse,” and the so and se enters the house with the knowledge of the 
swearer, and he does not prevent tlie so and so, he shall commit & breach 
of his oath ; otherwise not, 


2190. (1290.) A man says to bis wife, “If thou shall speak to such 
and such a woman tben thou art divorced ;" then the wife of the swearer 
is invited toa wedding ; and the woman against whom the husband swore, 
(that is, the woman to whom the wife was prevented from speaking) 
comes in a veil, nnd says to the wife of the swearer, ““ Where is the goat ; ۳ 
and the wife of the swearer says, “Gout ....” aud she does not add any- 
thing more (that is, before she could say more), nnd the veiled woman 
raises her veil: the learned lawyers have said that if the swearer’s wife 
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intended to anewer, then she verily did speak to the woman, and ;he 
swearer shall commit a breach of his oath. 


2191.  (1291.) A msn saya to bis wife, “If I shall eat of the 'milk 
of thy cow, or of the cow's cheese, then thou art divorced ; " the wife then 
sells the cow to her husband, and then milks the cow, and the swearer eats 
of the milk : be shall not commit a breach of bis oath. 

Maulana (Kasee Khan, the author of these Futawa) says, that this is 
so if the oath relates to the ownership of the woman, (but if the parti- 
cular cow was intended, then tbere will be a breach of the oath). 


3192 (1292) A man says toa person who was spenking something, 
“ You say this in intoxication ; " the other man then says, “ My wife is divor- 
ced, if I have spoken so in intexication, and [ am not intoxicated :" the 
learned lawyers have said that, if the man's speech is incoherent nnd he 
is deemed intoxicated by people, he shall be held ۲0۱۷۵۲۵ committed a 
breach of his oath. 


2193. (1293) A man in into xication calls his wife towards lis bed 
e اس 2 2 ب‎ * 9 * * ; the wife refuses to 
come; the husband says, “If thou shalt carry out my order and help 
me (in what I am about to to do, then all well); otherwise, then thou 
art dirorced : '' then, if after thia oath, when tbe inan calls her again, the 
woman helps him, he shall not commit a breach of his oath ; but if the 
man having called ber she does not help biın, the man shall commit a 
breach of his oath. Maulana (that is, Kazee Khan, the author of these 
Futawa), on whom be peace, says, that itis fit that the man should be held 
to commit a breach of his oath, if she does not help him even when he 
does not repeat tlie call (after the oath) ; because people intend by such an 
oath, obedience to the order already given. 


2194. (1294.) An intoxicated man gives a dirhem to his wife; the ہے‎ 
woman says, “ When thou wilt come to thy senses, thou wilt take it from 
me ;" the husband says, ** If 1 take (it) then thou art divorced : ” he then 
takes the dirhem from her whilst in intoxication: he shall not commit 
a breach of his oath ; because the condition of the breach of the oath is 
the taking of tbe dirhem after the intoxication subsides. 3 

9196. (1295. A number of women are assembled spinning for other Seg 
than themselres by way of loan of their labor (that is, on the understanding 
that “ [ spin for you to-day. yon spin for me to morrow ; ") then the hus- ےہ‎ 
band of one of them becomes angry and says to her, ** 1٤ thou shalt — d 
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‘or any other, or if auother spins for thee, then thon art divorced ; " then 
aome other woman sends cotton to the house of this woman (that is, tho 
woman whose husband has so taken the oath), in order that she might spin 
it for her; then the mother of this woman spins the cotton: the learned 
lawyers have said that if this woman can spin herself (tha* is, if she is in the 
habit of spinning herself) and somebody else spina the cotton, the divorce 
shall not be caused on her, on account of the spinning of somebody else. 


9196. (1296.) An intoxicated person says to his wife, “I have made 
a gift of thia my house to thee ; " he then says, “ If I do not say this from 
my heart, then thou art divorced thrice ; " he then after being restored to his 
senses does nos remember anything about it: the learned lawyers have 
3aid that his wife shall not be divorced, because it is obvious that what s 
man says in this atate, he says ont of his heart. 

2197. (1297.) An intoxicated person is told by his wife (in Persian), 
“Pat thy head on the ground;”’ he says (in Persian), “If I put my head 
on the ground, divorce to thee” and then heaves a heavy breath (so 
as to cause a pause) and then says, '' Except by my own inclination ” 
(meaning thereby that if I kneel down at your dictation then three 
divorces to you, unless I do so of my own inclinstion): the learned 
lawyers have said that if the interruption (or pause) takes place, because 
he was out of breath, then the exception is correct, and the bending of 
his head to the ground by the man's own inclination shall be excluded 
from the condition constituting breach of oath: but if the interruption 
did not take place to enable him to take breath, then the exception shall 
not be correct. 

Then if the intoxicated man (after the intorication subsides) says, 
“I do not remember anything of al] this," then his oath (taken in the 
intoxicated state), shall be (like) the oath in an angry state ) Yumsen-i-fowr) ; 
because apparenily the nusband means (fowr or) immediate action (that 
is, he must be taken to mean, “if I mow bend my head at thy bidding 
than, &c.’’). 

2196. (1298.) A mau says to his wife, “ When I shall enter Sham 
(or Byris) and when I do not separate from thee, then thea art divorced - 
this oath shall be permanent (and divorce shall not be caused until he is 
$n exiremáis, and when it can be said truly of him that he has not separa- 
ted although he isin Syria). But if he says,“ And if I do not separate 
from thse,” this oath shall be referred to immediate action (Fow-) at tbe 
time of tha entry tir ۱ 
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2199. (1299.) A man gives a dirhəm to his wife; bə then says to 
her, ' What bast thou done with the dirhem ?” and she says, “I have 
purchased meat;” the husband says, “If thon abalt not return to me 
that (very) dirhem, then thou art divorced ;”’ bnt the dirhom is lost from 
the hands of the butcher: the learned lawyers have said that as long as 
it is not Known that that dirhem has been melted or lost in the sea, the 
man shall not commit a breach of his oath. 


2200. (1300. A man says to his wife, “If thon shalt weah my 
clothes then thou art divorced ;" the woman washeg the sleeves or the 
skirt: the learned lawyers have differed in this matter: the lawyers 
Abool Leith and Aboco Sulma, on whom be peace, have said that the man 
shall not commit a breach of his oath. 


2201. (1301.) A man divorces his wife completely (Bain); he is 
told by others, “ Verily shalt thou take her back (Ruja) after a month,” 
(that is marry her again); the husband says, (If I take her back, then 
she is divorced thrice;" he then marries her (again) during the Iddut 
or after the expiry of the Jddut: he shall commit a breach of his oath ; 
(because after complete divorce the way to take back is to marry). Bet 
if the divorce was reversible and he then (again) marries her, he ahal! not 
commit a breach of his oath (because the taking back after a revorsible 
divorce is effected by means other than marriage). 


2202. (1302.) A man says to his wife, “If thou shalt wash thyself 
on account of impurity (Junabu!) as long as thou art my wife, then thou 
art divorced thrice ; ”” he says this twice or thrice; and the woran is 
pregnant, and the husband has no intercourse with her until her delivery: 
then if she is delivered after the expiry of four months from the time 
of the oath, she shall be completely divorced once, by the effect of the Hela 
(because the oath in-effect means that, “ If I have intercourse with thee,” 
and this is a form of Eela) and her Jddut shall expire with the delivery ز‎ 
and if the husband has sexual intercourse with her after this (s.e., after 
delivery) he shall have had sexunl intercourse with a strange woman, 
and he is bound to make penitence and repent with Istighfar (pardon and 
forgiveness from God', and the woman shall be entitled to get her proper 
dower, if the husband did not know that his expression &mounted to 
Eela and that she became unlawful to him, and his oath shall become void 
(i.e., shall bave spent itself) ; so that if he marries her after this (divorco) 


the woman shall be his wife, he having (still) in his power two divorces, and 
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he shall not commit a breach of any oath by having sexual intercourse with 
her after this (fresh marriage; because there is no oath in force now). 


2203. (1303.) A man accuses (Kuzuf) a woman of adultery; her 
husband tells the man, ** If you do not prove ber adultery to-day, then she 
is divorced thrice:"' then the effect of it is in accordance with what he 
said, so that if the (other) man does not prove her adultery that day, she 
shall be divorced thrice: and proof of Zina is estabmsuved by the admission 
of the woman or by four witnesses. 


2204 (1304.) A man says to his wife in anger, ** If thou sbalt do 
80 up to 50 years thou shalt become (Tuseery) divorced ; " the woman does 
80 (once) : the learned lawyers have said that if the man's oath means 
divorce of the woman, then divorce shall be caused; but if his oath 
does not mean her divorce, but (on the other hand) the man so expressed 
himself to frighten the woinan, the divorce shall not be caused ; and the 
word to be accepted shall be that of tiie husband, that he expressed himself 
so with intent to frighten the woman. 

fNorr.—Tuseery or * sball become’ might mean “thou art divorced," 
or ** I shall divorce thee.” ] 


2205. (1305.) A man snys to his wife, ** If thou shalt pass the night 
unless in my hijr or (bosom) then thou art divorced thrice;"" the womau 
remains in his bed (Firash) during that night, except that the husband did 
not actually take the woman in his Ayr or (bosom): the man shall not 
commit a breach of his onth : 

But if he says in Persian, “ If thou shalt not come within my embrace 
(Kinar):" the learned lawyers have said that it is fit that the husband 
should co:ninit breach of bis oath; because this expression requires that 
the woman should actually be in the Ayr or (bosom). 


2206. (1396.) A man says to his wife, ** If I do not pass the night 
with thee, with this thy sbirt, then thou art divorced thrice.” 
The wife (also) says, ** lf I shall pass this night with thee, with this my 
shirt, then my female slave is free ;”’ the man then puts on her shirt, and 
both passed the night: they shall not commit a breach of their oath : 
because the condition of the breach on the part of the woman (of her own 
oath)is that she should pass tbe night with him whilst she isin berown shirt, 
and thecondition forthefulf&lmentof the oath (soas toavoid the consequences 
of a breach of it) on the part of the man is, that the man shall pass the 
night with her whilst he is in the woman’s shirt: and all these things have 
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verily been found. (Herein the oath, the words ** with this thy shirt" mean 
that the swearer shall bave ber shirt on. In the husband's oath, the divorce 
would be caused if there was an absence of the compound idea of ** pas- 
sing the night with the woman's shirt ;"' *he divorce would therefore be 
caused, firstly, when the husbapd does not pass the night, and he does not 
put ou her shirt; secondly, when the husbar.d passes the night with her, 
and he does not put on her shirt ; and thirdly, when he does not psss tlie 
night with her but puts on her shirt: and the oati. shall be satisfied anid 
divorce shall not be caused when the husband passes the night with her 
and puts on her shirt). 


2207. (1807.) A man says to his wife, “If * * 
*- * = - ¥ * * 
= ہے‎ then thou art divorced tlrice;" he then says, 
«Te c * * * * * * then 
thou art divorced thrice:” then the device in this matter is that * 
= = + ¥ * * * 
* * go that the busband sbal! not commit a brench of his 


oath, as long as the hair band continues to exist whilst they are alive (be- 
cause the condition “with the bair band," could only be negatived 
when the hair band ceases to exist or one of tue parties is in eziremis : 
when tbe hair band ceases to exist, then it will be impossible * 

* * * * : and if one of them dies or the hair 
band is iost or destroyed, the man commits a breach of his oath. (The 
case in paragraph 1306 resembles tlie present case except that in 1306 the 
case refers to “this night ”*(. 


2208. (1808. A man takes ontb that he shall not have intercourse 


(Jima) = = = * * the mun 
3 * - 5 = E e 


he shall not commit a breach of his oath, and his oath shall relate to ( Moo- 


bazaut or) * * = * * 
= * Er. — * * c 
* * the oath is, tberefore, against * ; * 
* * * is excluded from Jima. See Vol. II, Rudd- 


ool Moohtar, page 160, on Fasts, and see paragraph 1317 post). 


2209. (1309. A man swenrs that he shall not untie the strings 


(of bis trousers) for a lnwful or unlawful purpose in journey ; 8 
c * T = — E * 
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* * > * 4 ¥ * 


* * * then if he intends the primary meaning 
of untying the string, he shall not commit a breach of his oath, and 
he shall be believed morally and by the Kazee, if he says such was his 
intention; because in this case bis intention relates to the primary mean- 
ing of the word; but if he, by tliose words, :neans * x 
then he shall commit a breach of his oath. 


2210. (1310.) A man swears that he will not open his trousers * 
* intending tlereby = s the man shall become ore 
who has made an Ecla ; but if he does not intend * " 
thereby, he shall not become one who has made a Eela. 

And if lie opens his trousers for the purpose of urinating, and after- 


wards * * * * be shall not coramit & breach of 
his oath; because “to open trousers * * * is to open (the same) 
for the purpose of * ۴ * . And if he opens his trousers 
for the purpose 3 = 7 S but does not * 
= x ; the learned lawyers have said tbnt it is fit that the man 


shall commit & breach of his oatb, on account of the existence of the condi- 
tion for a breach of the oath, and that condition is the opening of the 
trousers for the purpose of * = = 


2211. (1311. A man swears that he shall not “ wash himself on 
account of this wife of his in consequence of impurity ;" he then  * 
¥ * * * * * * 

* * ge x * : hé shall commit a breach of his oath; 
because his oath relates to * —— 
And if he intends the primary meaning of washing, * * 
* * * then also he shall commit a breach of his 
oath; because he washes himself on account of * * * 
* and he shall, therefore, commit a breach of his oath, just as if he 
s wears that he will not make ablutione by reason of flow of blood from the 
nostrils (such flow requiring such purification) and he then makes ablation 
by reason of flow of blood from the nostrils and for other causes, he sba*' 
commit a breach of Lis oath. 


So also if a woman takes sach an oath, and her husband then 
reaches her * * * * and she also gets her 
menses (then if after both these events she washes herself, she shall commit 
a breach of her oath). 
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2212 (1812.) And ìf the husband says to his wife, “If I shall 
راب"‎ myself on account of thee, in consequence of impurity, then thou 


art dirorced;"" and * = * * the divorce shall 
be caused, although he might not wash himself * * * 
- > > 
213 (1313.) A man says to his wife, ** If I wash myself on ac- 
count of thee for a month, then thou art divorced; ” he then ۴ 
> > * * ¥ * > 
* B » à ۴× * 


and purifies 
bimself in a mode which is allowed as a substitute for water (T'yummoom) : 
he shall commit a breach of his oath; because his oath means * 

= 


9214 :1314) And if a woman swears that she “ Shall not wash 
her bead on account of impurity arising from her husboend;” and she 
then acquiesces — * - 5 9 * she shall 
commit a breach of her oath ; because her oath relates to h r (Tumikcen or) 
offering facility willingly — * * * * * 

^ * = * * - 


» * * she shall not commit a breach of her oath. 


2215. (1315.) A man says to his wife, ** If I shall not * 


= * * * * then thou art divor- 


ced : " then as long as they are both alive &nd as long as * is in 
existence, he shall not commit a breach of his oath. 


2216. (1316. A man says to his wife, “If I do not ۴ * 

* * * * * * * then 
thou art divorced thrice ; " and he then looks about in quest of a device in 
this matter: the learned lawyers bave rendered the following aa a device, 
viz., that the man should carry her in a covered car (Ammary, i.e., a litter 


placed on the back of tbe elephant or camel) and take it to tbe market  * 
* * * 


2217. (1317.) A man says to his wife (in Persian), “If thou hast 
done an unlawful act (Hurum), three divorces to thee," and verily had she — 
kissed a man ye wa not (her mohurrum, that 7 not) unlawful to وم‎ | 


= * * x E 
* * the husband shall not commit n breach of his oath, be 
cause his oath relates to ordinary * * 7 
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2218. (1318.) And if a man says to his wife in Persian, “ If thou 
shalt do an unlawful act with anybody, then thou art divorced ;" he 
then divorces her completely (batn), nnd then bas intercourse with ber 
during tbe Iddué (such intercourse being Huram): the learned lawyers 
have said that, nccordiug to analogy from the teachings of Abos Haneefa 
and Mahomed, on whom be peace, tbe mau shall commit a breach of 
his oath, and the woman shall become thrice divorced ; but according 
to Aboo Yusoof, on wliom be peace, she shall not become divorced: 
because they (Aboo Haneefa and Mahomed) have regard to the gene- 
rality of the words (* with anybody ") whilst Aboo Yusoof, on whom 
be peace, Las regard to the object the man had in view. 


2219. (1319. A woman swears by God (in Peraian), “I have not 
done Huram (or unlawfulness)," and intends thereby that it is not ale who 
has made adultery unlawful bat that it is God only who has made (or- 
dained) adultery unlawful: and she verily had committed adultery: ھ٦‎ 
shall not commit a breach of her oath. 


So also if a man takes such an oath and intends the same thereby, 
(he shall not commit a breach); because he intends a meaning of which 
the words are susceptible; but if the man swears with reference to 
divorce or freedom of « slave (or if the woman swears with reference to the 
freedom of a slave) he (or she) shail not be believed and confirmed by the 
K:.:ee (and the divorce or emancipation shall take place; because ordi- 
narily the oath refers to adultery or Zina). 


2220. (1320.) A man says to bis wife, ** If thou shalt commit unlaw- 
fulness (Huram) then thou art divorced thrice;" she then utters (Koofr or) 
iufidelism (the result of tbis Koofr being the cancellation or Fuskh 
of the marriage) without either of them knowing that each has become 
unlawful to the other (on account of her infidelism) and both of them 
continued to be so (ignorant) for a few days: the man shall not commit 
a breach of his oath, because his oath had reference to adultery (Zina), «nd 
verily he has had intercourse with her on account of doubt, nud therefore 
he shall not commit a breach of his oath ; (that is, by uttering words of 
infidelism, the woman became unlawful to her husband and connexion 
after that was adultery or Zina, and; therefore, the oath would have been 
realised but for the fact that the connexion in this case did not amount to 
Zina on account of doubt) just دہ‎ if a man swears thathe will not commit 
unlawfulness, but marries a woman by an invalid marriage, aud has sexuai 
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intercourse with ber, he st. all not commit a breach of his oatl: ; because Lis 
oath relates to what is absolutely “unlawful. 


2221. § 1321.) And if aman swears regarding his wife's divorce that 
he shall not look at what is unlawful, and he looks at the face of a strange 


"woman, be shall not commit a breach of his oath; but if he looks * * 
* ¥ + * * = = ¥ 
> = = E = - * * 
* be shall commit a breach of bis oath, because he looka * * 
ہے‎ - * : but if be looks = * * * * he shall not 
commit a breach of his oath, because he looks * * * * * 
t > * 

2222. (1322.) A woman accuses her husband * * ; she then 
makes the busband take au oath that be shall not * * ; the hus- 
band then kisses * 5 * = = ٭‎ ¢ he shall not commit a 
breach of his oath * * * * : and if * * * * * 
= = = = * * * * * * * * he shall 
commit a breach of his oath, although be might not * * because 


that is what is ordinarily meant (by the oath. See paragraph 1308). 
2223. (1323.) A man says, “If I do unluwfulness, then my wife is 


Gian: Bs dun. * =* : his wire shall uct be- 
come divorced ; because the act * x * is not meant by the oath, 
unless the swearer is a boor and an ignoraut man who is foliowing * " 
= * * * ¥ * * » * * * 3* 

2224. (1324.) A manisa used * * tlie man says in Per- 
sian, “If 1 bave misbehaved * * then my wife is divorced,” and be 
verily had looked * = * * * - * : he "all commit 
a breach of bis oath ; because this is called his misbehaviour. 

2225. (1325.) A mnn swears that be will not kiss so and so * چ‎ 
9 e - * ; be then kisses his hand or foot: the learned lawyers 


have differed in this matter. Some of them have said that he shall not 
commita breach of his oath (because kissing means kissing on the face) and 7 
others have said that he shall commita breach of his oath if he dees so 
with one who has a beard (because to kiss a bearded man means to kiss 
his hand or foot out of respect) : whilet others have said that if the mau 
has taken the oath in Persian, then be shall not commit a breach of his 
oath until he has kissed the face (because in Persian kissing means kiss- 
ing on the face), whether the man is one having a beard or not; and that 





ON CONDITIONS IN DIVORCE. 153 


in the Arabic language, a distinction is made between one who has a beard 
and one who has not; and this is correct. 
2226. (1326.) A man has s pupil, * - m = 9 > 


s ۰ ٦ = * = ; the tutor then takes oath * = = 
E ۲ B * * * * — * * = * and 
he takes the oath without carefully ascertaining the matter * * * 


۳ ; the father of the pupil then says, ** This other pupil says that he 
saw the tutor whispering to the pupil ; " the trtor then anys, ** IE that 
pupil saw me whispering to him (tne son), then my wife is divorced; ۳ 
and the fact is, that what the (second) pupil saw was that the tutor 
told bim something in a whisper relating to hia affairs, vis., that the pupil 
should make a purchase (for the master) or carry something to the master’s 
house, and that the pupil should not inform anybody else about it: the 
learned lawyers have said we hope that the tutor shall not commit a breach 


of bis oath ; because his cath relates to a secret thing * * * * 
* * * + - 4 ¥ = ~x 3* c* + 
and the tutor shall not, therefore, cominit a brench * * * t 
^ * * * * * * * * E * just as if the 


husband were to be accused by the wife with a female slave, and he were 
to say (in Persian), “ If I shall touch her (the female slave), then thou art 
divorced ; "and if he were then to strike the female slave (with bis hand), he 
shall not commit a breach of bis oath ; because his oath relates to touching 
that mhich his wife considered reprelensible. So also if the man (so 
accused by his wife as aforesaid) takes oath and anys, ““ If I shall pnt my 
land on mj female slave, then she او‎ be free," and he then strikes her 
and puta bis hand on her (while so striking), be shall not commit a breach 
of bis oath, if his oath is for the purpose of satisfying bis wife or is 
with an object different from putting his hand for the purpose of 
atriking. 3 

2227. (1327.) A man accuses his wife with another man; the hus- 
band then enters his (own) house and finds the inan so (accused) sitting at 
a place in the house, and the woman standing in another place; then when 
the husband and the man (accused) go out of the house, the Sultan (or 
King) gives oath to the husband to the effect that he did not catch so ard 
so with his wife ; the man (husband) then takes oatlı with his wife’s divorce 
tbat he did not catch so and so with his wife: the man sbalil not commit a 
breach of his oath ; because, ordinarily catching one accused with the other 
accused, means that the man (accused) should be caught with the woman 

20 
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iu some act, whether the act be sexual intercourse, or embrace or taiking: 
and the man shall not commit a breach without (any one of) these. 

2228. (1325. A woman says to her husband, ** Verily did thou sleep 
with the feinnle slave; ” the husband says, ** If l slept with the female 
and the woman says that, “ If in 


7ھ 


slave, then thou art divorced thrice; 
this thy oath there is some hidden menning (which I cannot understand ; 
and by which vou might be able tc get out c f the oath) then Lam divorced” — 
and the husband says, ‘‘ Yes:” tben if the husband does not mean 
something other than what is expressed by his oath, be shall not commita 
breach of bis oath (and the woman shal! not become divorced by renson 
of the divorce being conditionally entrusted to her); otherwise he shail 
commit a breach of his oath, and bis wife shall become divorced (by virtue 
of the authority to divorce vested in her by the word ** Yes.") 

2229. (1329.) [tis said to a man, “ Verily dost thou commit with such 
and sach a woman such and suck an act," and the same ٥] 
(with whom he is so accused) is on tue roof (Sutuh) and there is another 
woman on another roof, and both the roofs are close to each other, and the 
night is dark ; the man (accused) says, “If 1 have done such and such 
an nct with that woman (pointing to the other woman, not the one with 
whom he is accused), then my wife is divorced thrice;’’ and he does not 
name the woman, and be pointe to a woman other than the one with whom 
be is accused, and the fuct is that the man does really the particular 
act with the woman with whom he is accused: the wife of the swenrer 
shail be divorced so fnr as the Kazee is concerned ; because his expression, in 
the oath ** that woman,”’ refers to the woman who was mentioned before 
(that is, the woman who is the subject of the discourse) ; but bis wife aball 
not be divorced morelly, on account of the man pointing out a different 
woman. 

So also a man claims property from another man, and the latter 
denies the claim, and the Kazea gives oath to him thus :—** By God, the 
swearer does not owe this property to the claimant;” the man takes the 
oath and points with bis finger, which is concealed within his sleeves, to 
another man to whom be does not owe anything, the man shall not commit 
a breach of oath morally. 

2230. (1330). A woman always abuses her husband; the husband 
says, ** If thou abuse me, thou art divorced thrice;” the wife addressing 
her infant child born of him says (in Persian), “Ol: you born of 
adultery ! " The lawyer Aboo Jafer, on whom be peace, says, that if the 
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woman saya so on account of something disagrecable to her proceeding 
from the child, she shal! not be divorced ; but if she says so on account of 
something disagreeable to her proceeding fromthe father of the child, 
then she shall become divorced thrice (because she has abused him calling 
him a Zanze or adultercr. See paragraph 1375 post). 


2231. (1331.) A man says to his wife, “If thou enter the house 
of so and so, and so and so enter thy house, then thou art divorced;” tho 
woman thon enters the liouse of so and so, but the so and so does not enter 
her house, the man shall commit a breach of his oath, because the osth 
meant either of the two (things referred to therein), and not both the 
things at once. 


2232. (1332.) A man says to his wife, “ Why dost not thou wash 
this cup;” the woman says, “I have washed it;”’ the man then says, “ If 
thou hast not waslu:| it, then thou art divorced thrice;” the fact is 
that the woman ha: «dered her servant to wash the cap, and the servant 
had really washed it : the learned lawyors have said that if the woraan is 
not in the habit of washing (the cup and other vessels) herself, but is in 
the habit of getting such work donc by a servant, then the husband shall 
not commit a breach of his oath; but if the woman is in the habit of wash- 
ing (and cleaning utensils) herself, and the husband intends this (riz., 
washing by herself), the divorce shall bo caused. 


2233. (1333.) A man says to his wife, “If I sleep on thy cloth, 
then thou art divorced ;" he then reclines on one of her pillows or lies 
dowa on her bedding ( firash), or supports his head on her elbow (which is 
covered with her clothing): the learned lawyers have said that if he puts 
one cf his sides or the greater part of his person on her cloth, he shall 
commit & breach of his oath; but that if he reclines on her pillow or sits 
on it, he shall not commit a breach of his oath. 


2234. (1334) A man says to his wife (in Persian), “If I make 
a meal of what is in the pot warmed by thee, then thou art divorced ,۶ 
she then (merely) warms the pot containing edibles cooked by somebody 
else, and the swearer cats of it; he shall not commit a breach of his oath : 
because by warming is meant cooking. 

2235. (1335) A man says to his wiie, “If I eat of what is in 
the pot cooked by thee, then thou art divorced ; " the woman then puts the 
utensil on a stove, which contains fire kindled by the woman, and the 
swearer eats the thing so cooked : she الس‎ become divorced » but if some- 
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body else had kindled the fire, then tho learned lawyers have entered into 
s discussion in this matter; and the correct view is, that in this caso also, 
she shall become divorced; because if in a lane there is a stove in which 
cne woman kindles a fire, and other women put their pots on the stove, this 
amounts to cooking on behalf of each of tham ; and if there is no fire in the 
stove, and the woman puts her pot on the stove, and she then kindlos fire in 
the stove, (even then! she shall become divorced, if thc swearer eats out 
of this; but if some other woman kindles the fire, she (1.c., the woman who 
put her utensil on the cold stove) shall not become divorced; because the 
putting of the pot ona stove in which there is no firc, is not called cook- 
ing; snd a fire grate (or small private stove) stands on the same footing. 


2238 (1336. A woman says to her husband, “‘ Come thou, so that 
thou mayst take thy breakfast;" the man then swears that he will nct taka 
his breakfast unless the woman prepares the breakfast with one kufeea (a 
measure)of saltinit: tho learned lawyers have said (that the devico in this 
matter is) that the woman shall boil eggs (with the outer shell) in a pot in 
which there ie one measure of salt (so that the excess of salt shall not 
affect the yolk) and the husband shall then make his breakfast (or the 
eggs) and he shall not commit a breach of his oath. 


2237. (1337.) A man says to his wife, “ Verily dost thou spoil all 
the dishes (or eatatles); thereiore if I brng eatables to thee for'one 
month, then thou art divorced ;" the swearer then brings meat to her for 
the purpose of being given to the laborers (Oojurai; or to the dogs, 
Ajurat) : the man shall not commit a breach of his oath, because his oath 
relates to bringing (eatables) for the use of the house, as the context 
indicates ( Dulalut). 


2238. (1338.) A man says to his wife, “If thou do not come to me 
with such andl such a thing to-morrow, then thou «rt divorced ;" the 
woman sends those things (to her husband) through a person: then if. F 
the swearer means receiving the things on the morrow and means nothing 
else, he shall not commit a breach of his oath ; because he means what his 
words are susceptible of; but if he does not intend anything, or if he 
means that the woman should herself carry the thing (and bring it to him) 
the man shall commit a breach of his oath; but the mere receiving of the 
thing will not satisfy the oath unless he so intends. 


2239. (1339.) A womanisin the habit of taking the property of 
her husband and giving it to another woman, in order that the latter might 
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spin thread for the former; her husband says to her, “If thou takest any 
thing out of my property, then thou art divorced;” she then takes 
something out of his property and purchases with it something from the 
grain-seller, (Fam), for the necessities of the house; or there being a 
neighbour of her, who is 1n the habit of baking bread in her house, the 
neighbour wants a little four, and the woman (whose husband has taken tho 
oath) gives her the flour, or she gives a loan of some bread: then, if ihe 
husband does not disapprove of this (t.e., he is not in the habit of taking 
exception to such trifling acts on the part of bis wife), he shall not 
commit & breach of his oath by the loan, or gift of flour; but in tho case 
of the purchase of things which were necessary for the house, if sho has 
tho authority to make purchases from the grain-seller (Famy), then the 
husband shall not commit a breach of his oath; because the husband (as a 
rule) does not disapprove of this, and he does not intend to include this in 
his oath ; but if the wife has no authority to make purchases herself, then 
the husband shall commit a breach of his oath, if the woman should, with 
his property, purchase something from the grain-seller (Famy). 

2940. (1340. A man says to his wife, “If thon take my barley 
(Shueer) to send the sano to the grain-seller (Famy), then thou art 
divorced; and he has in his house an animal which is fed on barley, 
and in front of tho animal there is (a handful of) barley, which was left 
after its meal, and the woman sends this (handful of) barley together 
with her (own) barley to the grain-seller (Fumy): then if the husband is 
not in the habit of disapproving of this (that is, the sending the remnant of 
barley) he shall not commit a breach of his oath; because such a quantity is 
not ordinarily included in the oath; but if the husband is niggardly even 
to this extent, and has regard for that small quantity also, be shall commit 
& breach of his oath. 

2241. (1341. A man says to his son, “If thou steal anything 
out of my property, then thy mother is divorced ;" the son then stéals from 
his father’s house a brick: it is reported from Aboo Yusoof, on whom be 
pesce, that on being questioned regarding this matter, he said, that if tho 
father's avarice extends to this limit as regards his son, his wife shall become 
divorced ; and Mohained, ou whom be peace, on being questioned in regard 
to the matter, returned no answer; then he (Mohamed) was told that 
Aboo Yusoof, on whom be peace, has returned this particular answer, he 
(Mohamed) then said ** Who can give such an excellent answer except 
Aboo Yusoof, on wlicm be peace.” 
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2943 (1342. A man says to his wife, “If I give thee a dirhem 
in Order that thou might purchase with it anything, then thou art divor- 
ced;” ho then gives her a dirhem, and orders her to make it over to 0 
and so, in order that the so-and-so might purchase with it something for 
the woman: he then recollects his oath, and takes back the dirhem from 
her: then, if the woman habitually (goes out to tho market and) purchases 
things herself, the man shall not commit a breach of his oath (because 
he gave her the dirhem to make it over to somebody else to purchase 
something with it, and the woman is so circumstanced that she can herself 
make purchases in the ordinary course and is not obliged to purchase 
through others}; but if the woman is not in the habit of purchasing 
herself, then the husband shall commit a breach of his oath ; because pur- 
chase by her is to order somebody else to make the purchase for her, when 
she does not herself personally make purchases. 

And this is an example of what we have said (see paragraph 1295), 
that if the husband says to his wife, “If thou shalt spin for anotber, 
then thou art divorced " and the woman asks some other woman to spin 
for her, the result of this case (vis., that of spinning) is similar to this 
case (vis., that of purchasing). 


2243. (1343. A man says to his wife, “If thou shalt send any 
thing from this house to that house, then thou art divorced ;" the 
swearer then orders his slave girl to give to the inmates of that house, 
whatever they ask for; a man then comes from that house and asks for 
something, aud the slave girl refuses to give, and the master comes to 
know of this, and disapproves of it (that is, the refusal by the girl) and 
becomes angry; the wife of the swearer then says to the slave girl “go 
thou ahd carry from the house of the master, the best of what was asked 
for by the inmates of the other house, to the other house, " and the slave 
girl does carry the thing: the learned lawyers bave said that if it can be 
known from other circumstances (Duleei), that the slave girl did so for 
the master (or in furtherance of the wishe- of the master) and not in 
obedience to her mistress, then the swearer shall not commit a breach 
of bis oath; but if it can be ascertained that the slave girl did so in 
obedience to her mistress, the swearer shall commit a breach of his oath: 
but if there are no circumstances (to throw light on the subject) then 
the slave girl shall be questioned, and her word shall be accepted when 
she says that she did so iu obedience to her mistress, or in fartherance of 
the wishes of the master: this is so laid down in Mohamed’s book. 
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Moulana (Kazee Khan, the author of these Fatawa) has laid down that 
the case can also be put in this way, vis., that if tbe inmates of tbe other 
house &sk for the thing from the slave girl, and she refuses and does not 
give it, and the master is informed of the refusal, and the master dis- 
approves of the course adopted by the alave gir! ‘although he had given 
no order to the slave girl to give the thing); the swearer’s wife then 
gays to the slave girl, ** Carry thou from tbe master's house the best of 
what was asked for, and take it to that other house ;" and the rest of 
the case is as stated above. 


2244. (1344.) A man says to his wife, “If thy mother esta of 
anything out of my property, then tbou art divorced ihrice;" the 
wife then cooks (what is in) a neighbour's pot, and puts in it something 
which was needed out of her husband's property (such as salt, &c.,) and 
her mother ests of what is contained in the pot: then if the wife does it 
($.e., puta something needed into the utensil) with the consent of the 
owner of the utensil and with the consent of her husband, the husband 
shall not commit & breach of his oath ; because (in that case) the thing 
put into the utensil (ont of what belonged to the husband) became the 
property of the owner of the pot. 


2945. (1345.) A man says to his wife, “If thou shalt give out of 
my wheat to any one then thou art divorced’;;” and he says, “I intended 
by this expression (to refer to) her mother : ’’ the man shall be confirmed 
(and believed) morally but not by the Kazee: (he shall be confirmed 
morally) because he intended to use as particular (Tukhsees) what is a 
general term (Aam) and this (intention) is permissible as between him 
and his God. 

And according to the view of Khussaf, on whom be peace, the 
man's intention shall hold good absolutely (that is, morally as well as 
by the Kazee)in a case like this (viz.; where a general term is used 
and a particular individual is meant). The learned lawyers have said 
that tbia will be so (that is, to uxe a general term and mean a particular 
individual) when the man expresses himself in the Arabic language; but 
if be expresses himself in the Persian languge, then his intention shall 
not be correct ; because it is only in the Arabic language that it is permis- 
sible to modify the universality of a general expression (T'ukhsees-ool Aam). 
But the correct view is, that there is no difference between the Arabic 
and Persian languages, and his intention shall be correct as between him 
and God. 
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This is so (that is, his intention is correct only morally and not as 
between tbe man and the Kazee), when the swearer is not acting under 
compulsion; but if the oppressor (Zalim) compels him to swear, then it 
ją permissible to the swearer to act upon the view of Kbuasaf, on whom 
be peace, and to intend (particular or) individual (although he might use 
& general expression). 

2246. (1346.) A man says to hic wife, ** If thou shalt take dirhema 
out of my purse, then thou art divorced;" the woman then opens the 
mouth of the purse &nd orders her daughter to take out, and the daughter 
takes out: the learned lawyers have said that it is feared that the wife 
shall become divorced; because it does sometimes happen that when two 
persons take dirhems out of a purse, they resort to this mode; and 
for this reason if a number of persons enter a person’s house for the 
purpose of committing theft, and they take away property and one of 
them carries the property and brings it out of the house, all of them 
shall be beld to be thieves. 


2247. (1347.) A woman takes a dirhem out of her husband's purse 
&nd purcbases meat with it, and the butcher mixes the dirhem with his 
other dirhems; and the woman's husband says to her, *' If thou shalt not 
return to me that very dirhem this day, then thou art divorced; " and the 
day expires (aud the dirhem is not returned): the divorce shall take 
place in consequence of the condition being realised ; and if the husband 
intends to fiud out a device to get out of his oath, the woman shall take 
the purse of the butcher (containing amongst others, the dirhem requir- 
ed) and make it over to the husband (who might then give it back). 

2248. (1348.) A man says to hie wife, “If thou shalt not ۵ 
to me tbe dinar (gold mohur) which thou hast taken from my purse, 
then thou art divorced ;"' but the dinar is in his purse: the woman 
shall not be divorced. 

2949. (1349.) A Vakeel, or a labourer (that is, a busband-man or 
tiller), tnkes oath, that he shall not steal, and he takes grapes and fruit 
and eats them or takes them away to eat: he shall not commit a breach of 
his oath, because this is not ordinarily understood to be theft; but if he 
takes thein away, not for the purpose of eating, and the owner of the grape- 
tree has also & share in the grapes (which the man carries home); and 
the man does not inform tlie owner of the grape-tree that he is taking the 
grapes away, and he does not even think of informing of it to the owner 
he shall commit a breach of his oath, because this is considered theft. 
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And as regards graiu and crops of the thrashing floor (XAyarszar), 
if the labourer or Vakeel takes something of it, not for sate keeping, 
but to appropriate it exclusively, he shall commit n breach of his oath. 

And if a person other than a Vakeel or a labourer (who قوط‎ been 
entrusted with the thing), takes away any thing out of these surreptitiously, 
he shall commit a breach of his oath, because the act amounts to 
theft. 


2250. (1350) A man is accused of theft of a thing; be then 
takes oath that he did not steal it or see it; the fact being that he did 
see it before, but he did not steal it: the learned lawyers have said that 
bis cath shall relate to seeing the thing at the time of stealing, as the 
circumstances of tlie oath denote (Dula!/uiun), aud he shall not commita 
breach of his oath. 


2251. (1351.) A man has a (piece of) cloth; and somebody steals it 
or takes it by force (ghusub) ; the owner of the cloth (for some reason or 
other), takes oath and says, “If I have such a cloth —namin y tlie cloth ب‎ 
thes my wife is divorced :"' the learned lawyers have said that if it 
can be known that nt the time of the oath the cloth was destroyed, he 
shall not commit a breach of his oath (because even if the cloth is not 
in his possession, it 18 still his, whoever might be in possession of it by 
theft or by force) ; but if it can be kuown that the cloth was in existence 
(at the time of the oath), or if itis not known .rhat has become of it (at 
the time of the oath), then the man shall commit à breach of his oath ; 
because (in case nothing is known of the cloth) the existence of a thing 
is the natural state of that thing (and it must be presumed to exist). 

This case is similar to the case, where a man sells cloth belonging 
to another person, without tLe permission of the owner cf the cloth, 
and surrenders the same to tlie purchaser; and the owner of the cloth 
afterwards permits (or ratifies) the sale by the man: then, if it is known 
at the time of the permission that the cloth was in existence, or if it is 
not known whether it was in existence or whether it was destroyed, the 
permission (or ratification) shall be valid; but if it is known at the time of 
the permission (or ratification) that the cloth was destroyed, the permis- 
sion (or ratification) is not valid. 

2252. (1352.) A man baries his property in his house; he then 
looks for it, and does not find it, and he then tukes oath upon divorce that 
bis property is gone (saying, ‘“‘ My property is gone, if it is not gone, 
then my wife is divorced: ") the learned lawyers have said that if some- 
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body has not taken the property, it ia feared that the man shall commit 
a breach of his oath; because (if somebody has not taken it awny) the 
property has noi gone; except when bis intention (in the words used 
in his oath) is that the property is gone, so that he is unable to find it 
when he wants it. 

A washerman has a shop, and cloth belonging to another goes awny 
(or disappears) from the shop; he accuses his laborer; the laborer takes 
oath ın Persian, saying, “If I have brought loss to thee, then my wife 
18 divorced; " and the fact is that the laborer has taken the cloth (to 
keep, and it has been stolen from him): the laborer shal] commit a breach of 
bis osth; because the object of the swearer by the oath was ns regards 
loss to the washermau in regard to that which was in the wasbermnan's 
hands, and not the deprivation of Lis ownersbip. 


2253. (1853.) A man enters the house of another and steals cloth 
from the house, and the owner makes no demand from tbe thief, ao 
tbat tbe thief makes over to the man some dirhems (eg., to keep for 
safe custody) and the man denies having received the dirhema and takes 
an oath. Abool Kasim, on whom be pence, anys, that if the cloth has gone 
away from the hands.of the thief, then the swearer shall not commit a 
breach of his oath (because the one is set off against the other) because 
be is trathfual (having set off the dirhems against the price of the cloth 
stolen’; bat if tbe cloth is in existence in the hands of the thief, even 
then I do not way that the swearer shall commit a brench of his oath; 
because, according to the view which some take, it is nllowable to the man, 
whose property bas been stolen or usurped, to detnin, from the usurper 
or the thief, the property of the usurper or the thief, until he gets his 
rights. 

Moulana (the author of these Futawa! on whom be peace, says, it is 
necessary that this answer should be scrutinised, an d it is proper that the 
swearer should be held to have committed a breach of his oath; because 
when the cloth is in existence, then the right of the person, whose cloth 
bas been stolen, attaches to his cloth and not to. the price (or value) of 
the cloth; and for this reason if the creditor happens to get hold of some 
property (Ayn) out of the properties belonging to-the debtor, it is not 
permissible to him to retain such property, and this is concurred in by all 
the traditions; bat (no doubt) if the creditor has owing to him dirhema from 
a person, then if the former happens to get hold of the dinars belonging 
to his debtor, it is permissible to him to retain those ‘dinars, according 
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to traditions reported in the book on (dyn) Property and (Dyn) Debt (in 
the work of Mahomed), because dirbems, as well as dinars ure con- 
sidered of the same kind (Jins) io regard to some purposes of lnw 
(Ahkam), in consequence of sameness of tlieir object, that object being 
that they are capable of being used as purchase money. But as regards 
properties (Ayan), they are not held to be of the saine kind as purchase- 
money (that is, dirbems and dinars), iu corsequence of tbe difference 
in form and object. 


Bat it is stated im the book (of Mahomed) that a man pledges some 
property (Ayn) in lieu of debt (owing from him); then the pledgor 
comes with the intention of taking back the thing (Ayn) pledged, from 
the pledgee, denying the debt ue owed to the pledges, and the piedgor 
intends to put the pledgee on his oath to the effect that be (the pledgee) 
has not the pledgor’s thing (Ayn) in-bis hands; it is open to the pledges 
to swear “by God, I hare not with me this thing (4ya) which he 
claims," intending thereby “I have not with me this thing (Ayn) 
which it is obligatory on me to surrender to him,” aud he shall not take 
oath except with this intention: (this supports the view of Abool Kasim 
in the case of theft in question). 

All this is when the sivil la in existence: but if the cloth has been 
destroyed in the possession of the thief, even then the answer requires 
scrutiny (and doubt arises as to its eprrectnees); because, according to the 
view of Aboo Huneefa, the right of the person whose cloth has been 
atolen is still in existence in the clots (and not in anything else even) after 
the destruction of the cloth. And for this reason, if the owner of the 
elotb compromises in respect of the cloth for double its valae, the com- 
promise shall be valid, according to Aboo Huneefa, and the owner's right 
ما‎ ouly transferred from the cloth to ita price (or value) by the decree of 
the Kases: and it is possible for the Kazeo to inske a decree, aa regards 
the value of the cloth, that the same shall bo paid in dinars aud not in 
dirhems (and therefore the man kad no justification for swearing that 
Le bas no dirhems of the thief with bim). 


$254. )1354( A man is compelled by thieves to take oath on three 
divorces, that he has not with Liu dirhems, other than thosa taken by 
them from him; the man then takes oath of three dirorges regarding 
the matter: the learned lawyers have said that if the man bas with bim 
leas than three dirbems, he shall not commit a breach of his oath because 
the expression used by him in his oath is dirhems (iu the plural) and 
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dirbems in the plural does not imply less than three; but if he has with 
bim three dirbems or more than three, then if bis oath relates to divorce, 
the divorce shall be caused, whether the swearer Knows what he has got 
or does not know; but if his oath is in relation te God, theu if the 
swearer knows how many ha bas of tbe dirhems (that is, he knows that 
be has three or more than three) then (lie sbull be sinful but) there is no 
Kafara (penalty for false swearing) on him, because bis oath is one of 
the ghumoos kind (which is, when a man intentionally forswears himself 
as to a past event); but if be does not know this (that he has three or 
more than three) even then there is no penalty on him (but be will not be 
sinful) because his oath is of the iugho kind (which is, where a man 
swears to his belief of a past event which turns ont to be incorrect); but 
if he takes oath in the Persian lunguage, saying, “If I bave a dirbem 
(&e.)," he having with him oue dirhem or more than one, then if the 
oath relates to divorce, the divorce shall be caused; nud if the oath relates 
to God, then the result shall be what we have stated abore. 

And if he says, “If I have silver with me,” then if he has with 
bim & quantity which, if the thieves knew, they would huve taken it 
away from him, the man shall commit a breach of his oath; otherwise 
not; because his oath relates to that which the thieves demanded from 
Lim. 

2255. (1355.) A band of robbers commit highway robbery on s 
man and take away froin him his property, and put him on his oath 
regarding divorce that he shall not give informntion to anybody regard- 
ing them; then passers-by (Kafila) approach him, and lie says to them 
“There are wolves ou the bighway,’’ and they understand him, and 
retrace their steps: the learned lawyers have snid that if the man intends 
to imply robbers by “wolves,” his wife slnll become divorced; be- 
cause be thas gives the information regarding the robbers; but if he 
intends the real meaning of “ wolves,” in order that they might return, 
taen he shall not commit a breach of his oath, because lie does not then 
give information relating to the robbers. 


2256. (1356.) A band of people enter nt night into a man’s honse 
and take away all his property, and give the man oath not to disclose 
their names, they being (residents) in the saine street, and he sees them 
(constantly): then the device in this matter is what is reported from 
Aboo Huneefa, on whom be peace! vis., that the man should write down. 


the names of all his neighbours (including the thieves and those who are not - 
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thieves) and he should ask somebody to repent to him the names, 
asking him, “ Was this the thief,” and tlie inan shouid say, ** No, " until 
be reaches the names of the thieves, when he should keep quiet, or say, 
“ | do not know:” the thieves will thus be fouud out. and the man shall 
not commit a breach of his oath. 


2257. (1357.) A man anys to his wife after the brenk of morn, 
' If I do not have sexual] intercourse with thee to-night, then thou art 
divorced, " and does not mtend anything; (the difficulty here arises, 
because ه‎ Mahomedan day commences with the suuset, and therefore 
“ to-night” has already passed away); then if the man knows (at the: 
time of the oath) that the morn has broken, then his onth shall refer io 
the future night; aud if he intends by bis oatü the past night then, 
according to Aboo Huneefa and Mahomed, on whom be peace, the oath 
shall not be contracted (because the oath must be such as to involve a 
possibility of its fulfilment). 


2258. (1358.) A mnn anys to his wife, **1f thou shalt rest thy 
side (an expression used to denote sleep) this night, so that I may strike 
thee (s.6., before I strike thee) then thou art divorced ;" the man wis 
not able that night to strike her, and the womnn did not rest on her side 
but slept sitting: the man shall not commit.a breach of Lis oath. 


2259. (1359.) A man says to bis wife, ** If thou shalt comb (the 
bair of) anybody, tlen thou art divorced ;" then comes another woman 
who has already combed ler hair, and the wife ties the hair (without using 
the comb): the learned lawyers have said thut the woman shall become 
divorced. 

Moulana (Kazee Khan, the author of these Fatawn), on whom be 
peace, says, that in this auswer there is a doubt; because what has tsken 
place is not considered ۶“ combing.” 


3260. (1360.) A man says to his wife, “If so and so has entered 
this house to-day, then thou art divorced ;" and be then says, ** If so and 
20 has not entered this house to-day, theu my slave ia free:" the man's 
wife shall become divorced, and his slave shall become free; because each 
dath is an admission by the swearer regarding (the facts which constitute) 
a breach of oath in the other oath: (that is, the first expression means, 
»» go and so has not entered the house, if he has, then thou art divorced ; '* 
there is therefore, an admission that so and so has not entered the house, 
and that being so, his slave must be set free, according to the second oatb, 
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which.means, ““ so and so lias entered the house, if he lins not, then my 
slave is free; " this, therefore, is un admission tliat so and so has 
entered the uouse, and therefore, according to the firat outh, bis wife is 
divorced). 


2961. (1361.1 A womnn takes up (nnd npproprintes to herself) a 
(piece of) cloth ont of her husband's cloths; her husband theu says to 
her, “If thoa sbalt not return tbe cloth to-day, then thou art divorced ;" 
the woman then goes away to produce the cloth to return it, and 
the husband follows ler; the woman is just in the act of taking out 
the cloth from the bundle in order to return it to ber husband, when the 
husband himself seizes the cloth out of the bundle or from her, before 
she could return it to her husband : the man shall not commit a breach of 
his oath, by analogy (or Jstihsan) and euch bas been tho view of هطش‎ 
Leith, on whom be peace. 


2969. (1362.) A mnn claims a thousand dirhems from another ; 
the defendant says, “ My wife is divorced, i£ thou hast owing from mea 
thousand dirhems, ” and the plaintiff anys, “If there is not for me 
against thee, a thousand dirbems, then my wife is divorced ; " the plain- 
tiff establishes proof by witnesses in support of lis right, and the Kasee 
makes a decree in furor of that right (that is, in favor of the plaintiff): 
separation shall be caused between the defendant and hia wife; and this 
is the view of Aboo Yusoof, on whoin be pence, and it constitutes one 
of two traditions from Muliomed, on whom be pence, and the Fatwa is 
given. meeordingly. ‘Then if the defendant after nll this (s.¢, after 
the Kuzee lins made n decree) establishes proof by witnesses, to tlie effect 
that he, the defendant, did pny to the plaintiff the thousand dirliems, 
the defendant's claim sball be accepted, and tlie separation effected by 
the Knazee, between the defendunt and bis wife, shall become void, nnd the 
plaintiff's wife shall become divorced, if the plaintiff nlleges that he bas 
nothing owing from the defendant except the thousand dirheins olaimed 
(i.4., if the claim is Inid with such precision that it is impossible to 
escape the conclusion that either the claim or defendant's proof must be 
false). 

And if the plaintiff estnblishes proof by witnesses of tbe admission 
of the defendant, regarding the thousand dirhems (instead of bringing 
witnesses in “support of bis right:’’) the learned lawyers have said 
that the Knzee shall not effect a separation between the defendant and 
his wife (although the Kazee shall decree that the debt is proved). 
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Moulana (Kazee Khan, the author of these Fatawn), on whom be peace, 
says, that this (Inst) rule is difficult to comprehend (and of doubtful 
authority); because what is proved by witnesses (byyuna), is similar to what 
is proved by seeing (in point of certainty); and if two witnesses have seen 
witnessed the admission of the defendant against himself as regards the 
thousand dirhems in favor of the plaintiff, the Kazee shall cause separa- 
tion between the defendant and his wife. 

2963. (1363. A woman knows (that is, comes to know with cer- 
tainty) that her husband has divorced her thrice; the husband denies having 
divorced her ; and tbe woman has not the ability to prevent the husband 
from (having access to) her person: it is permissible to the woman to kill 
the busband ; because she is helpless in preventing mischief to her person; 
and, tberefore, it shall be allowable to her to kill him; but it is proper 
that she should kill him with drugs, and not with an instrument of 
death ; because if the woman should kill him with an instrument which 
inflicts wound, she shall be pat to death by way of kisas (or retaliation). 

2264. (19864. A map says to his wife, “If thou shalt do so and so. 
then my wives shall be divorced ;" the woman does the act (which was 
forbidden): the divorce shall be caused on her and on the other wives; 
because what (divorce) is made dependent on a condition is, in the event 
of the condition being realised, like the one instantaneously (Moorsil) 
pronounced; the husband, therefore, must be taken to say, after the 
condition bas been realised, “ My wives are divorced.” (The question 
is, whether the wife addressed is to be taken as excluded or not from the 
expression ** wives.’’) 

2265. (1385.) A man says to bis wife, *** * * * * 
° * * * * ¢ 8 then thou art divorced : " and 
the woman anys, ““ * B 2 x a 5 * * then 
my slave girl is free." Sheikh-ool Imam Aboo Baker Mahomed, son of 
Fnzul, on whom be peace, says, that if both are standing at the time of the 
discussion, then the woman shall have satisfied her oath (that is, shall not 
cominit a breach of her oath) and the husband shall commit a breach of 
his oath: and if both the man and the woman are sitting (at the 
time of the discussion) tbe husband's oath shall be satisfied, and the 


woman shall commit a breach of ber داغهه‎ ; * * * * E 
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And if the man is stan ling and the woman is sitting, then the lawyer 
Aboo Jaffer, on whom be peace, says, that I do not know (what to say in) 
tbis, but that it ie 5t that both should commit a breach of the oath; 
because the coudition of the fulfilment of each of tbe oathisthatthe * * 
8 9 * should be better; and when they are not uniform in 
their posture . ٠ e ٠ 2 x no one is better, 
and, therefore, each of them shall commit a breach of oath. 


2258. (1366.) A drunken man says to bis wife, “If so and so is 
not " " ج‎ * * then thou art divorced.”  Aboo 
Baker Iskaf, on whom be peace, saye, that this is & thing 
which cannot be known, and is beyond (huma:;) power: the man, therefore, 
shall not commit a breach of his oath. 


2267. (1367.) Two men say to each other, “If my head is not 
hearier than thine, then my wife is divorced : " the learned lawyers have 
said that the way to discover this (that is, whose head is heavier) is 
that when they both go to sleep, they should be called out, and whichever 
of the two answers earlier (bis head shall be considered lighter, and) the 
other's heed is bearier. 


2268. (1368.) A man swears that so and so is heavy, but people 
think that man to be light, and the swearer thinks him to be heavy: the 
man shall not commit a breach of bis oath unless he intends what the 
people think, because (unless he so intends) his oath is referable to what 
he (himself) thinks. 

2269. (1369.) A man threatens another in the name of the Sultan 
(saying for instance, “If you do such and such a thing, the Sultan will 
punish you ۲۳ the man threatened, saya, ' If I am afraid of the Sultan, 
then my wife is divoreed : " the learned lawyers have said that if the mau 
(who thus expressed himself) had not, at the time he swore, fear of the 
Sultan, and if he has no cause to fear the Sultan, for any transgression 
which would make him apprebensive of his person, it is hoped that his 
wife shall not be dirorced. 

2270. (1870. A man quarrels with his brother and sister, and he 
says to them in Persian, “If I do not put you into the bottom * * * 
then my wife is dirorcel:" the learned lawyers have discussed thia 
matter; some of them bave said that the man shall vot violate his oath 
ےج‎ long as they are alive (because as long as they live, it is possible that 
the condition might be realized) ; whilst others have said that the man shall 
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immediately commit a breach of his oath, because he is helpless ia ful&l- 
ling his oath apparently, unless he intends to express severity and oppressive 
measures, and then he shall not commit a breach of his oath as long as they 
are in the land of the living (and as loug as be does not use severity 
aud oppression). And if the swearer dies (that is, he is at the point of death, 
and no chance remains of his exercising acta of oppression and severity), 
or if one of the other two dies before the man has actea so (i.¢., with 
severity and oppression), the man shall commit a breach of his oath; and 
this view is well-founded. 


2271. (1371.) A woman says to her husband, “Oh thou mean 
(Sifa,)”’ or says, “Ol thou Kartban” or “ Kusbkhan," or “ Oh thou 
Suffal, " or uses any other term of abuse; the husband thea says, “IfI 
ain like what thou hast said, then thou art divorced thrice: the learned 
lawyers have differed in this matter: the lawyers Aboo Jaffer and Aboo 
Buker Iskaf, on whom be peace, say, that the woman shal! be divorced as 
goon as the husband hes so expressed himself, whether the husband is or 
is not as the wife has described Lim (by her abusive epithets); and the 
Futwa is given according to this view; because what the husband has said 
apparently refers to retaliation on his part, by way of reseniment, 
against the manner in which the wife has addressed her husband (so that 
the condition is no condition at all but is a form used for the purpose of 
causing instantaneous divorce); and if the husband says, *'I (realy) in- 
tended thereby makiug tbe divorce dependent (or conditional), " then A boo 
Baker Iskaf, on whom be peace, says, that the husband shall be believed 
morally as between him and his God, but that he shall not be believed by 
the Kasee; because apparently his words are referable to resentment. 

And Shaikh-ool Imam Aboo Baker Mahomed, son of Faznl, on whom 
be peace, says, that if the husband has expressed himeelf as aforesaid in a 
state of anger, then the saine shall be referred to resentment, and then 
the husband shall not be believed by the Kazee, when. he says his intention 
was to make the divorce conditional; but if he haa not so expressed himself 
in a state of anger, then his intention shall bare effect given to it; and if he 
anys, “I intended by the.expression to make the divofce conditional, ” 
then if the husband is really as the wife has described him, the divoree 
shall be caused, and not otherwise. 


2373. (1872. ) And the learneH lawyers hare differed regarding the 
meaning of these expressions (that is, those used by the wife iu the previous 
paragraph). As to the ‘*Sifia,” it is reported from Aboo Huneefa, ou whow 
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be peace, that a Moslem cannot be a Sifla, but that only an infidel can bea 
Sifa : and the Mashaikbs, on who. be peace, hare adopted the same view: 
and it is reported from Aboo Yusoof, on whom be pence, that a Siffa is one 
who does not take noticeof (or care for) any vile and abusive epithet directed 
to him: and it is reported from Mahomed, on whom be peace, that a Sifla is 
one, who bets on pigeons and is given to gambling: and Khuluf, son of 
Ayoob, on whom be peace, says, a Sida is one who, when invited to a feast, 
takes away with liim some portion of what is on the table cloth ; and some 
bare said that heis (£oofailce or) oue who goes uninvited to a feast in com- 
pany with one who is invited: and others have said that a Sifla is a weaver, 
or barber, or tanner of hide; and others have said that he is one who 
frequents the Kazee’s Court (to give fulse evidence or make proposals of 
bribery’. 

as regards tbe ۶“ Kartban,” Aboo Baker, Iskaf, on whom be peace, 
says, that he is one who, when he sees n stranger with his wife or his 
fainily or his near female relatives, who nre unlawful to him (Afaharim) 
leaves the stranger there, and makes no objection: and A bool Kassim 9۵۳, 
on whom be peace, says, that the Kurtban is one who is (a gc-between 
or) an instrument for the purpose of bringing together a strange man 
and a strange woman for a blnmable object: and some have said that 
he is one who sends his wife with his male adnlt slave or with bis 
laborer, towards the land the subject of cultivation (Zyué), or has given 
them permission to enter into his wife’s presence during his absence. 


As regards tbe ** Suffal," lie and the kurtban are alike. 

But as regards the ** Kuslikhan " (the following anecdote shews who 
he is), it is reported that n woman came to Aboo Ismut of Merv and suid, 
" My husband is in the habit of ordering me every day to cook, and I 
said to him one day, ‘Oh Kushkhau! how long am I to go on cooking;’ 
be then said to me ‘If I am a Kushkhan, then thou art ۳ 
then Aboo [smut, on whom be peace, suid, —** If thy husband is such that 
when he hears that somebody has stretched out his arms towards thee 
with evil design and does not resent it, then he isa Kushkhan; but if 
be does not permit this (liberty) and thrashee tliee fur it, then he is not 
a Kushkhan.” | 

But ns regards the “Majin,” Shumsh-ool Ayınn Hulwai, on whom be 
peace, has said that le is one who does not care for what he hears (said 
of lim by way of abuse or correction, &c.), and ke is called in Persian 

Teb ۰ 
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2273. (1373. A woman rays to her husband, “Verily thou art 
a Kartban;” and the busband them says, “If thou knowest that I am 
a Kurtban, then thon art divorced thrice:’’ the woman shall not be 
divorced until she anys, “I do know;” becnuse the husband has mae 
the divorce dependent on her knowledge, aad her knowledge cannot 
be known to anybody else, and the divorce, therefore, shull depend on 
information by her. 


2274 (1374.) And if the wife anys to her husband, “Oh thou 
Kousuj!” and the hasband says, “ If [ain a Kousuj, then thou art divorced 
thrice,” intending thereby to make the divorce conditional (instend of 
causing it instantaneonsly ; see paragraph 1371): it is reported from Aboo 
Huneefa, on whom be peace, that he said that the husband’s teeth shall be 
counted, and if his teeth are eight and twenty, the woman sball become 
divorced, because he is a Kousuj; bat if his teeth are thirty in number 
or more, then he is not a Kousuj; (therefore, according to this view, a 
Kousoj is one huving less than thirty teeth). 

And in our idiom, a Kousaj is one the hair of whose beard are on his 
chin and not on his two cheeks; or the hair are his chin and also 
on his two cheeks, but they are scattered in different portions and ۵ 
not grown together; bat if the hair of the two clieeks are joined to the 
hair of the chin, then the man is one having a sparse beard, but he is not 
a Kousnj. 

2275. (1375) A woman says to her child in Persian, “Oh thou 
born of adultery (bulaya zada ;) " und lier husband says, “ If he is born of 
adultery, theu thou art divorced thrice ;”’ if the husband intends resent- 
ment (and instantaneous divorce), then the woman shall béoome divorced 
(immediately); but if he intends to make the divorce conditioual, then, if 
the wouau kuows that the child was born of adultery, she shall be 
divorced thrice in consequence of the condition of the divorce being 
fulfilled ; und it is not proper for the soman to live with hin; but if she 
knows that the child was not buru of adultery, thon she shall not be 
divorced. (See paragruph 1330). 

2276. (1376) A man says to his wife, “ If thou shait abuse my 
mother or name her with disrespect, then thou art divorced;” he then 
says to his wife, ** Thy mother—greeting to thee” (that is, bravo, or wah 
wah, take my salaam, thy mother was of such ھ‎ character) the wife says, 
* No, on the contrary, thy mother ;" (that is salaam to thee on account 
of thy mother’s character): the learned lawyers hare said that if this, 
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takes place in & town where this expression is considered equivalent to an 
expression of disrespect, af for example Balkh and other places, then 
his wife shall become diroroed j; because according to the idiom of the 
people of that place, this expression mesus or implies a quarrelsome 
woman (or one who always contradicts anothér) But according to our 
idiom, the expression means to send greeting, and this shal! not, therefore, 
awonuut to naming anybody with disrespect, and the wife shall not there- 
fore be divorced. 


2277. (1377.) A man says, “If I abuse any one, then my wife is 
divorced ;” he then abuses a human corpse: his wife shall become divorced. 


2278. (1378. When a man says to his wife, “ When thou shalt 
abuse me then thou art divorced, and if thou shalt curse me, then thou 
art divorced ;" the woman tlen curses him: one divorce shall be caused 
on ۰ 

And if the husband says to her, “ If thou shalt abuse me (witboub . 
saying if thou shalt curse me) then thou art divorced ;” ond the woman 
curses him, his wife shall become divorced (becunse abuse includes curse). 


3279. (1379. A man says to bis mother in Persian, ۶۶1۶ thou shalt 
leave (or part company with) me to-day, then my wife shall be divorced;" 
then the man is (preparing for) going, out of his honse; his mother then 
says, * Now you may remain, now your wife may remain with you,” (that 
is, the mother says to the son and his wife, why are you goiug away, I am 
myself going away); the swearer hears of this: his wife shall become 
divorced. 

2280. (1380.) A man says to his wife, “If I shall put you out of 
temper, then you are divorced ;" he then strikes a child of her and 
she loses her temper: the learned lawyers have said thst if he has struck 
the child on account of something so that it is proper to correct him 
for the sake of discipline, then his wife shall not be divorced ; because 
this is not an occasion for the woman to take offence and lose her temper; 
and ber display of temper shall therefore not at all be heeded; but if 
the man has struck the child on &n occasion which does not require the 
correction of the child for the sake of the discipline of the child, then 
bis wife sball become divorced. 


2281. (1381. When the husband esys to his wife, “If I shall 
please thee, then thou art divorced; ” he then strikes ber, and the woman 
says (ironically) “thou hast pleased me:” the learned lawyers have said 
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that hia wife shall not become divorced ; because we are quite certain of 
her falaebood. 

Moulana (Kazee Khan, tlie author of these Fatawn), on whom be peace, 
says, that there is doubt as regards the correctness of this answer, nnd 
the doubt arises from the fact that pleasure is a thing which nobody 
can know (except the person concerned), aud it is, therefore, fit that the 
divorce should be dependent on information given by her, and that her 
word sboull be accepted in that matter, although we might be certain of 
her falsehood, just as if a man says to bis wife, “ If thou art pleased that 
God the Almighty should make thee suffer the tortures of hell, then thou 
art divorced,” and the woman says, “ I am pleased," the divorce shall be 
caused on her (ns admitted by all lawyers, although we might be certain 
that the woman hns uttered n falsehood). And if the hnsband gives her 
n thousand dirhema, and the woman says, * The thousand dirhems have 
not plensed me," the word to be accepted shall be her word, and the 
divorce shall not be caused on uccount of the possibility that she having 
asked for two thousand, she was not pleased with a thousand (and if she 
asked for five hundred and got a thousand, and says I aw not pleased, 
her word 12 still to be accepted). 

9289. (1382.) And if the hnsband snys to his wife, “ If I shall cause 
thee pain then thou art divorced ; " the husband then purchases a female 
slave and makes Soorryya of her x = y e 
Soorryya being derived from Sirr which means concealment) ; then if his 
expression is founded on (or is preceded by) something by way of 
introduction, so that the meaning of pain could be referred to that thing 
instead of being referred to what lie has done (that is to say, if the circum- 
stances are such that tlie pain mentioned in the husband's expression can 
reasonably be referred to something besides the purchase of the slave 
subsequently made by him), bia wife shall not be divorced ; because the 
outh relates to that particular introductory matter: but if such is not 
the case, the woman shall become divorced; because this act of the 
husband’s (riz., the purchase of a female slave by him for the particular 
purpose) in effect is deemed (or included in) ** pain." 

2283. (1383.) A man intends to purchase a female slave, and hé 
says to his wife, ** If I shall purchase a fewnle slave and then jealousy 
shall overtake thee by reason of my purchase, then thou art divorced 
thrice;" be then purchases a female slave, and jealousy does come upon 
her: the learned lawyers have said that if the jealousy immediately fol- 





174 TRE TAGORE LAW LECTURES? 


lows the purchase, the divorce shall be caused (because the word “ then” 
in the expression, “and tben jealously, &c.," requires jealousy to follow 
immediately); bat if jealousy comes upon her sometime after the purchase, 
then the woman shall not be divorced ; because the husband has made the 
divorce conditional on the jealousy following immediately after the purchase 
withont any interval of time; and this matter (that is, whether the wo- 
man feels jealous or not) is known only by the woman's words when she 
ia fretting about and using abusive epithets (i.¢., goes about swearing 
and cursing). But if the woman feels jealous (in ber mind) bat does not 
shew the same in ber words, she sball rot be divorced ; because what is in 
ber mind cannot possibly be avoided, and no regerd shall, therefore, be paid 

it, just as if somebody swears that be will bear no enmity to so and 
30, but be does in bis heart feel enmity towards him, but keeps his tongue 
and also hia acts (Juwarih—bands and feet) under control, he shail not 
commit. breach of his oath. 


2384. (1384.) A man says to his wife, ** Thou dost not love me;” 
the wowan says, “If [ do not love thee, then thou art divorced thrice;” 
the husband saye to ber in Pereian, “ Thou thyself art (so divorced if 
thou dost not love me) ; the woman says, “I do not love thee:” if 
she says, “I do not love thee” before separating from the meeting, she 
shall become thrice divorced; but if she parts (or sepnrates) from the 
wan, before saying anything, she shall not become divorced, because bis 
expression, ** Thou thyself art " relates to the woman’s expression making 
the husband conditionally divorced, and, therefore, the husband in effect 
says, “(Not I) bat on the cther hand thov art divorced thrice, if thou 
dost not lore me. ” 


2235. (1385. A man asks his wife to come to his bed * 8 
* * * aS ; the woman says, “ What 


shalt thou do with me, and such and auch n woman is sufficient for thee, 


referring to a strange woman; the husband then says, “If I lovesuch and 
such a woman then thuu art divorced: " the learned lawyers have discussed 
this matter, and the correct rule is, that the woman sball not be divorced 
until the basband says, “ I love her." 


2288 (1386. A man says to his wife, “If thou art not with me 


(i.e. in my estimation) lighter (or more contemptible) than dust, then | 


thou art divorced ;" if the husband regnrds her very low ao that 07 
say that she is less than dust to Liw, tbe woman is not divorced. 


Q S 
—— 
CENTRAL LIBRARY 





OW CONDITIONS I9" DITORCE. 175 


2287. (1387). A men says to his wife, “ If I accuse thee of adultery, 
then thou art divorced; ۳ be then calls her, “ Ol daughter of an adul- 
tress :” the woman :اہ‎ 11 become divorced ; because, according to ordinary 
parlance, this is considered as accusing the woman of adaitery, although, 
in reulity, it is accusing the mother of adultery. 


2288. (1388). A man says to his wife, “ If I abuse thee, then thou 
art divorced ;” he then says to her * May God not prosper thee: "" she 
shall not be divorced ; because, if he bad made manuinission dependent on 
abusing the elave, and then says to the slave, ۰ May God not prosper thee," 
his slave aball not become free ; so also in the matter of divorce. 


2239. (1389.) A msn prepares a feast for a party, and & mau from 
another village (not belonging to the party) arrives; the host says, 
<“ ۱۶ I do not slaughter one of my cows out of respect to the comer (he who 
bus come uninvited), this my wife is divorced ; " he theu slacghters one 
of his cows before the inan goes back: his oath shall be satisfied (and 
divorce shell not be caused) ; but if he does not slaughter before he goes 
back, then he shall commit a breach of hia oatli: aad if le slaugbters n 
cow belonging to hia wife, he shali commit s breacb of his osil; because 
the condition for the ful&lineut of tbe onth waa to slaughter a cow out of 
bis cows, unless there is, between him and his wife, such unity (or amity) 
that each does not distinguish his or her property from that of the otber, 
aud tbat if one of thom appropriates the property of the other, then no 
disagreement takes pluce between them. 

And if be slaughters one of his cows but does not feast Lim with 
the meat of the cow, so that the comer goes uwuy, then the learned 
iawyers have said that if the village to which he goes is very near, 
the man dces not commit a brench 52 his osth ; but if tbe village is so distant 
that it can come under the denomination of jouruey, it is feared that 
the man shal! commit a breach of his oath ; because iu a case where a wan 
comes from a journey, people prepare a feast for him by making د‎ 
sluughter; and the man’s oath shall, in that case, relate to the feast. 


2390. (1390.) A women saye to her husband, “Verily dost thea 
absent thyself (on journey, &c.) and not leave maintenance for me;” 
the busbaud becomes angry; the woman says, ** What I said was not © 
hard expression so us to necessitate anger that thon sbouldest be augry ;" 
the husbaud anys, “If this is not a hard expression then thou art divorced 
thrice,” intending thereby to make divorce conditional, and not mere 
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reseatment (that ia to say, not intending to cause immediate divorce): the 
learned lawyers have said that if tbe man is a respectable person, having 
a position, so that imputation like this is au insult to him, the 
womsn sball not become divorced; because her complaint that the man 
goes awsy without providing for maintenance for his fawily, is something 
bard (and serious); but if the inan is not a respectable person haring a 
position, then the woman shall become divorced. 

2291. (1391.) A man says, “If my son attains the age of circum- 
cision, and I do not cause Lis circumcision, then my wife is divorced:” 
the lawyer Aboo Leith, ou whom be peace, says that, if he delays the cir- 
eumcision beyond ten years, it is fit that the man should commit a breach 
of his oath; because ten years is the extreme age of circumcision; 
because if the child reaches ten years of age, he shall be chastised 
for omission to obserre prayers, aud, therefore, his circumcision 
shall be directed, so that the extreme degree in purification might be 
attained: and the Mashaikhs other than Aboo Leith have laid down, 
that the man shall not commit a breach of his oath until he delays the 
cireumeision beyond twelve years of age; and the Fatwa is given 
according to this view, because this is the lowest period when a boy cnu 
be said to attain his majority (booloogh); because when the boy attains 
this age (of 12 years) and says, ** I have had * * ," his word shall be 
accepted, and be shall be decreed to have attained majority; and before 
this age, if the boy says, “ I hare had * * ," his word shall not be 
accepted, aud lie shall not be beld to have attained bis majority. 

5^92. (1392. A man says to Lis male slave, “ If thou 0 
then tuon art free ; " the boy then says, ** I have * * * ۶ aud his 
is a doabtful case (it being doubtfal whether heis iwelve years of age or 
not, so that it cannot be said whether his statement as regards his 
puberty is true or not) : his word shall be accepted, because * وھ‎ 
bim is a thing which cannot be known to another person besides bim- 
self, and, therefore, his word shall be accepted in this matter; just as if 
a man says to his female slave, she being in a doubtful state (as regard 
the question of her age, and whether she has sttained puberty oF 
not), * When thou shall get menses, then thou art free," or says to 7 
his wife, * When tbou shalt get menses, then thou art divorced," and 
ale says, “ I have got inenses " Ler word shall be accepted: and it is 
reported from Mahomed, on whom be peace, that the word of the boy 
sbullimot be accepted, and that the word of the slave girl skall be — 
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accepted ; becanse = is a thing which another can know to s 
` certain extent, and for this reason deposition of witnesses in the matter 
of * 16 permissible, contrary to the cage of menses (which nobody 
else can know). 


2993. (1393) A man says to bis wife, who is in her menses, 
» When thou sbalt have menses, then thou art divorced," this relates to 
future menses; but if he says, ** When tbou shalt have menses to-morrow, 
then thou art divorced," he knowing that she is in her menses, then this 
oath relates to the continuance of the same menses till the morrow; so 
that if the menses continue until the dawn of the morrow, she shall 
become divorced, because future menses cannot supervene on the morrow 
(she being at present in her menses) and, therefore, the oath abali relate 
to the continuance of the (present) menses i£ the husband knows of the 
present menses. 


And so also i? the busband says to his sick wife, “If thou skalt cet 
sick then thou art divorced," this oath relates to a fnture sickness (after 
recovery from the one she is suffering from at present) ; but if he says, “If 
thou shalt be sick to-morrow,” then this oath relates to the continuance 
cf the same (present) sickness apparently. 


And if the man says to his wife who is in health, “ When thou ۷۶ 
be in bealth, then thou art divorced," then the divorce shall be cause. as 
soon ns be pauses after hia oath ; because health is a thing which is pro- 
longed (in point of time, as contradistinguished from a thing which is 
Aany or evanescent); and in regard to a thing like it, every moment 
can be said to be its commencement, and, therefore, the man shall commit 
a breach of bis cath at once ; just as if a man says to one who is standing, 
<“ When thou shalt stand " and to one who is sitting, ** When thou 6ء‎ 
sit" and to one who bas eye-sight, ** When thou shalt see” and to his 
slave girl, ** When I shall be thy owner,” “Then thou art free;"' verily 
he shall commit a breach of his oath, as soon as be pauses after his oath ; 
because a thing which is always continuing is deemed to commence with 
every moment of time. 


And although meuses and sickness also belong to things which are 
prolouged, but when law (Shera) makes rules (Ahkam) dependent on the 
entirety of the same, theu the rules (Ahkam) shall not relate to every one 
of the various parte, and, therefore, the whole of thew shall be considered 
as one (indivisible) thing. 

23 
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2294 7 (1394) A man says to hia wife (in Persian), ۴1۴ 1 shall clothe 
the with what is prodaced by me then thon art divorced ;" the woman 
them gives thread belonging to ber to her husband in order that he 
might weave it (into cloth) for her, for known wages, and pays him the 
wages, aod the husband weaves the same, and the woman clothes herself 
with it: the bueband shall not commit a breach of bis oath ; because the 
cloth is the earning of the wife and not tuat of the husband, and because 
tbe condition is “ To clotke " and ke does not clothe ber, and she does not 
clothe herself by bis order, and, therefore, be shall not commit a breach 
of bis oath; and if the cotton belongs to the husband, then also the 
busbamd sball not commit a breach of bis oath, on account of the second 
explanation given (that he does nox clothe her, &c.). 


2296. (1395.) When a man says to his wife, ** Thou art divorced, in 
thy fast; " and the woman makes (or forms) intention (in the night) to 
keep the fast (in the morning), she shall become divorced when the morning 
shall dawn ; and if be says, ** Thou art divorced in thy prayer," she shall 
not become diroreed uutil she goes into ber Rookoo and Sijda ; because tle 
wao has made fast aud prayer conditions of divorce, and therefore bia onth 
is the sawe as if be bad wentioued the conditional prepositiou “ If” (i.e; 
thou art divorced, if thou fast or pray). And if he saya, “Thou art 
divorced for thy entry in the Louse”’ or says '*for thy menses" (meun- 
iug because entry or inonses have beeu found,) she shall become divorced 
at once; and if he says, “Thou art divorced, with thy entry (in the 
bouse)” or “ with thy menses” (1.e., '* If thou enter or if thon get menaces") 
she shall not become divorced until she enters the house or gets her 
meuses. So also if be says, “In thy eutry in the house" or “In thy 
menses," ebe shall not become divorced until she ent re the house or 
ge menses. 


$2296. (1396.) A woman goes to the Louse of her futher in ۵ 
different village; her busband follows her, and asks her to return to 
bis bouse, and the woman refuses to do so; the Lusband then takes oath 
by ber divorce if she does not go to his house this very night; the 
woman thea goes with ber husband, who takes her to his house before 
the morning dawns: the learned lawyers have said, that if the man 
has been for the greater part of the night in the village of tbe wife's 


father, it is feared that be shall comwit a breach of lis oath; but if | 
Le goes away before the expiry of the greater portion of the night, it 
i» boped that he shall nut commit a breach of his cath: and tbe correct 
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rule is, that the man shall not commit a breach of his oath, when his 
wife goes away with her husband, before the expiry of the night (that 
is, if tlie woman reaches the uusband's house before morning). 


2297. (1397.) A woman is living with her busband in her father’s 
house; her husband says to her, <“ Come thou with ۵: " abe refuses; 
the husband then says, “If thou shalt not go with me, then thou art 
divorced tbrice;" and the husband goes out of the house, ind the woman 
also goea out (t.e., after bim) in his footsteps, and she reaches the 
husband's house before the husband : the learned lawyers have said that 
if the woman goes out so that her going out cannot be called going along 
with him, then the husbznd shall commit a breach of his oath. 


2298. (1398. A man says to his wife, “If thou dost not get up 
at once and come to my mother’s house, then thou art divorced ;" the 
woman then gets up immediately before the Lasband could go out, and 
she dressés herself and goes out, sle then returns and sits down until lier 
husband goes out, and then she also goes out; and she comes to the house 
of her husband's mother after her husband arrives there: the husband 
shall not commit a breach of his oath ; because when the woman got ap and 
prepsred herself to ہج‎ out, the promptitude (involved in the husband's 
expression) was not neglected, becnuse suppose she has to urinate and 
does so, and then dresses for the purpose of going out, the busband shall 
not commit a breach of his oath. 


Dost thou not see if the husband says to the wife, “ If thou dost not 
come to my bea * * * * at the present 
moment (at once), then thou art divorced; " and the husband and wife 
wrangle about the matter, so that the discussion is lengthened between them, 
the ( fowr or) promptitude (involved in the expression at the present moment 
or at once) is not destrdyed (in consequence of the dispute and discus- 
sion}, so that if she goes to his bed (after the discussion), the man shall 
not commit a breach of his oath ; and if the wife (thas invited by the 
busband to his bed) fears that (by complying with his wishes) she might lose 
(the time of) her prayers, and, therefore, says her prayers (and then goes 
to her husband's Firash), Nuseer, son of Yehea, on whom be peace, anys, 
the busband shall commit a breach of bis oath ; because to say prayers. is 
quite a different act (from making preparation to comply with — 
husbaud's directions) ; contrary to when both of slew: سوت‎ 7 
matter (that is, the propriety of complying or not wih. the LE 
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wishes); whilst otber learned lawyers have said that the man shall not 
commit a breach of his oath (in the case of prayers). 
2299. (1399.) A man intends = ۴ * * 
5 z but ihe wife does not obey him, the husband then says to 
her, “If thou dost not enter with me in this room, then thou art 
divorced; " the woman does not enter at once (or with promptitude) but 
enters afterwards: the iearned lawyers baee said that if she enters the 


room after * * * * * * she sball become 
divorced. 
2300. (1400.) A man calls his female slave to his bed * * 
5 * 7 > * 


; She refuses; the man 987۲8, 
& If thou sualt not come (to my bed) this night, then thou art free ;" the 
woman comes at once, but the man * * * * * 

* : the female shall not become freé. So also if the man expresses 
himself thus to his wife. 

So also if a man says to his male slave, “ If thou dost not come 
near me thia night, so that I may beat thee, (then thou art free;"' and 
the slave does come to him (that nigbt), but he does not beat the slave; 
the man shall commit a breach of his oath according to the view of Aboo 
Yusoof, on whom be peace, buc Mahomed, on whom be peace, says, tbat 
the man sball not commit a breach of bis oatb; and the Fatwa is given 
according to tbis view. 

Aud if a man says to his wife, “ If thou dost not come to me * * 

* * - 5 * then thou art divorced : ۲ the 
woman goes to him, * * * * * t 
the husband shall not commit a breach of his oath. 

2301. i1401.) A wan says to a number of people (Jamaut. in 
Persian, ** If all of you shall not go to my house as guests, then my wife 
is divorced ; " they go to his house, but do not eat anything : the inan shall 
not cominit a breach of lis oath. 

2302. (1402. A man snys to his wife at the time she is going out 
of his Louse, ** If thou shalt return to my house, then thou art divorced 
thrice;" the woman then (before going out) sits down, and does not go 
out for a while, and then goes out and comes back; the husband ilen 
says, “I bad intended promptness” (that is, my intention was that if 
you were to go out at once you would be divorced: and inasmuch as you 
did not go out at once, there is no divorce): some of the learned 
lawyers have said that the man shal! not be believed by the Kazee 
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(and divorce shall take place), whilst others bare said that the man 
shall be believed by the K»zee; and this view is correct, because the 
man's oath relates to the going out which was in contemplation by 
the woman by her act of standing, without the necessity of any in- 
tention on the part of the husband (for such going out), and when he 
(1180) intends promptitude, it is more fit that he should be believed. 


2203. (1403.) A man rays to his wife, ‘If thou shalt ascend (or 
get up to) this story (of the honse), then thou art divorced ;" the wc- 
man then ascends a few steps: the man sbalil not commit a breach of 
his oath ; ane this view is correct. 

And if the husband says to his wife, “If thon shalt ascend this 
stair, or put thy foot on it, then thou art divorced : " and the woman 
then ndvances (and puts) one foot on the steps, and then she recollects the 
matter and turos back: she shall become divorced; because the breach 
of oath was realised by the foot being put on the steps. 


2804. (1404. And if the husband says, “If I put my foot in the 
house of so and so, then wy wife is divorced ;” the man then puts one 
of his two feet in the house of so aud so, he shall not coininit a breach 
of his oath, because to put one's foot iu the house is an iwuplication 
for entering the house according to idiom ; and therefore the man shall 
not commit a breach of his oath unless he euters the house. 


But as regards that case (vris., the oue in 1403), where the busband 
used the word ‘‘to ascend” and “ to put foot on the steps," be verily used 
exaggeration (for the purpose of preventing ascent) in his oath (meaning 
if thou shalt ascend or even put thy foot on the steps) and therefore 
the breach of oath took piace when tbe foot was put on the steps; and 
this is just as if æ man says (to bis wife), “ If thou shalt go out of 
this house or put thy foot in the street, then thou art divorced," and the 
woman then pats her foot in tbe street, the husband shall commit & breach 
of his oath ; and if the husband speaks of going out, but says nothing 
regarding the foot being put in the street, and the woman puts one of her 
two feet in the street, tbe husband shall not commit a breach of his oath 


2305. (1405.) A man says, “lf God torments (asab) the infidele, 
then my wife is divorced : ” the learned lawyers have said that bis wife 
shall not become divorced; becnuse there are some infidela whom God 
will not torment; and the man shall not, therefore, commit a breach of 
his oath. 
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2306. (1406.) A man says, “If I shall see (Zyarut) so and aso, 
whether ha be alive or dead, then my wife is divorced ;" he then follows 
he funeral of that so and so: the learned lawyers have said that the 
mau shall not commit breach of his oath ; because following a funeral 
is not called seeing the man (deceased): and it is reported from Aboo 
Yusoof, on whom be peace, that the man shall commit a breach of his 
oath. 


2307. (1407.) A man says “If I spend (infak) out of my wife's 
preperty, then she is divorced;’’ the woman then burns ner cow-dung 
cake (Sir£een), under the pot (Kidr) containing raw silk (or cocoon) be- 
longing to ier husband .without bis order: the man shall not commit a 
breach of his oath. 


2398. (1408.) A man says, “ 14 I shall make repnirs in this house, 
then my wife is divorced;" then a wall between this house and 
@ neighbour’s house becomes dilnpidated, and the man repairs it, and in- 
tends by such repairs the repair of the neighbour’s hoase and not the 
repair of fhis house: the learned lawyers have said that the man shall 
commit a breach of his oath, and his intention (Kusd) shall be void. 


2309. (1400.) A man says to bis companions “If I do not take you 
this night to my house, then my wife is divorced ;" he then takes them 
s portion of the way, and chen thieves catch them (or fall upon) and 
imprison them: the learned lawyers have said that the man sball not 
commit a breach of قاط‎ oath (because it is necessary that the possibility of 
birr or the fulfilment of the oath ehould continue the whole of the night). 

And this answer agrees with the views of Aboo Huneefa and Mahomed, 
on whom ba peace, (who hcl that the possibility of carrying ont the 
oath must remain in existence all through the night and not only, as Aboo 
Yusoof snys, at the time the oath is taken). 


And the principle of the rule is, that when a man swears that he will ~ 


drink to-day of water which is ih this jug (kooza), and he then throws away 
the water (so as to render it impossible for him to drink the same) before 
the day expires, he shall not commit a breach of his oath according to 
Aboo Huneefa and Mubhemed (vecause tbe possibility of carrying out the 
oath was not continued the whole day; but if the man allows the water 


to remain ia the jag the whole of that day, and does not drink of it, aud - 


throws away the water the next day, then Le shall commit a breach 
of his oath). 
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9310. (1410.) A man says “If I ride, then my wife is divorced: ' 
the oath shall relate to riding animals, such دہ‎ the horse, the camel, 
the ass, the mule, and such like animals, and sbali not relate to riding on 
the back of a buman being or on the wall. 

Bat if he says “I sbull not ride on any thing on which one rides 
(Murkub)" and be rides on the back of a human beig: some of the 
learned lawyers have said that the man shall commit a breach of his oath, 
whilst others bave said tliat he shall not commit n breach of bis oath, and 
this (latter) view is correct; because a human being is not called (Murkub 
or) a thing on which one rides, 

2311. (1411.) A man says “If I speak falsely, then my wife is 
divorced; ” he is then questioned regarding some matter, and he nods 
his bead falsely: Le shall not commit a breach of his oath until be speaks 
for articulates). 


2312. (1412.) A man says,“ If I break wind (Zurutio) then my wife ia 
livoreed ;" then wind escapes from bim witbout his power to control: he 
shall not commit a breach of his ostb, just as if he swears he will not 
enter tha house of so aud so, and he is made to enter under compulsion. 


2313. (1413.) A man says “If I commit ad-ltery, then my wife is 
divorced; " then two just men depose to an admission on his part ofhasing 
committed adultery (after the oath): his wife shall become divorced, but 
he saall not be subjected to the prescribed punishment (/I*dd); butif two 
jus; men depose to their baving seen him commit adultery, then he shaii 
aot commit a breach of bia oath, and his wife shal! not become divorced 
(F«cause tour witnesses „re necessary) ; but if four men bear witness to 
the fact, and only two of them are just, eren then his wife shall not 
become divorced. 

2314. (1414) A man says to his wife “If I separate from tiee, 
ہو۲‎ every woman with whose head I shall place mine ca the pillow, is 
divorced ;" he then separates from his wife, and marries another woman, 
and puta his head along with hers on the pillow: bis (new) wife shall not 
become divorced; because (whilst taking bis oath) he baa not referred the 
divorce to ownersbip or to the cause of ownership (that is to say, if he had 
said, “Then every woman whom I shali marry shall be divorced," then 
his futare wife would be divorced, the ownership or cause of owmersbip 
being indicated by the use of words of marriage; bat if be baa already 
another wife, and his oath refers to that wife, them the expression used 
would cover Ler case). 
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231b (1415.) A mın says tosan old woman ** Verily thou art my 
" she says, “Ll am not thy motler;" then tbe husband says, 
"Ir I do not take pride on thy being my- mother, then my wife 
هر‎ divorced :" the learned iawyers have said that the man shall not 


3 


mother; 


commit & breach of his oath, until he says with his tongue “I do not 
tuke pride ۰ 


2318. (1416.) A man says to his wife, who holds n cup eontnining 
water, “If thou shalt drink, then thou art divorced; and if thou ۴ 
put it down, then thou art divorced, and if thou shalt throw it away, then 


۰ 


thou art divorced: " the learred lawyers have said that (the device in 
this matter is that) the woman shall put a piece of cloth in the cup until 
rt absorbs the water. 

Moulana (Kazee Khan, the author of these Fatawa) cn whom be 
peace. says, that there is no necessity for this cereinony (or trouble to 
find out a device); because if somebody else takes the cup away from her, 
er if she gives the cup to somebody else, the man shall not commit a 


breach of his oath. 


2317. (1417.) A man says to his wife, “If I shall purchase a 
female slave, or marry (a woman) upon thee, then thou art divorced once;" 
tbe wife says, “ I do not agree to one (divorce; ") the husband then says 
to ber, “then thou art divorced twice, if I do either of these things ;" 
the woman says, “I do not agree to two (divorces) ;" he then says, 
“thea thou art divorced thrice, if thou doet not agree to two (divorces)," 
without adding this time, “If I do either of these things: " Aboo 
Nusur, son of Sulam, on whom be peace, says, that the third expression 
is founded on what has preceded apparently (so that the three divorces 
are also conditional). 


2318. (1418.) A man says to bis wife, “ If so and so divorces his 
wife, then thou art divorced thrice;” snd that so and so disappears; 
and the ewearer’s wife establishes proof by witnesses that the absentee 
divorced his wife after her.husband's oath: Aboo Nusur Duboosy, on 
whom be peace, says, that this proof by witnesses shall not be accepted, 
and this view is correct; becauss the proof by witnesses, whilst it relates 
to the condition regarding her right, is detrimental to the right of the 
absentee. 

And this case is dissimilar from that where the husband makes bis 
wife's divorce dependent on so and so’s entry in a house, in whick case, 
if the swearer's wife establishes proof by witnesses that the so and so did 
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enter the house, such proof by witnesses shall be accepted, and tlie 
Kazee shall decree the divorce of the woman present before the Kazee ; 
because this proof by witnesses, whilst it relates to the condition on 
which her right depends, does not operate to the detriment of an 
absentee. 


9819. (1419.) A man says to his wife, ** Go thou to so and so, and 
get back from bim such and such a thing, and bring it to me thia instant, 
and if thou shalt not bring it, (this instant) then thou art divorced ;’ ' 
the woman goes, but ia not successful in getting back the thing; but 
she gets it back frou: nim the next day, and brings it to her husband : 
the learned lawyers have said that the man shall commit a breach of bia 
oath, because his expression ** bring it back to me this instant " is a clear 
(and direct) expression denoting promptness ( fowr). 

$320. (1420.) A man says to his wife, “If I * * * * 
bn " * * * then thou art divorced ; " the slave girl then 
says that, “The man * * * * (after tbe oath) * 
= ;” but the master falsifies her : the word to be accepted shall be that 
of the master; and if the wife comes to know of the fact bi * * 
5 ٠ * ہے‎ ln * * 57 it shall not be open (or 
allowable by law) to her to live with him or of - * * * 
= + c * * 

But if the master says (in Persian), ۶۶ If I have done so * * 
* * * * * * ہے‎ = -— I have done right :" 
then tbis shall amount to an admission by bim, and he shall commit 
& breach of his osth. 


2321. (1421.) A drunken man strikes his wife; she goes ont of 
his house ; the husband then says, ''If thou shalt not come back to me, 
then thou art divorced ; " all this takes place in the afternoon, (during 
the time when Asar prayers sre said): the woman comes back to her 
husband at night (during the time when Isha prayers are said): the 
learned iawyers have said that the man shall commit a breach of bis oath ; 
because his cath meant promptitude ( fowr); and if the husband says, 
“I did not intend promptitude,” be shall not be believed by tbe Kazee: 
And in a case where the wife stands up to go out (of the house), and the 
busband says, “If thou goest away, then thou art divorced ;" and the 
woman then sits down, and then after having sat for a moment, she 
goes oat, the man shall not commit & breach of his osth. 

24 
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2392 ©1422.) A man enys, “If I have done so and so, then (he 
»neludes in Persian), this woman, whom I have in house, divorce ; " the 
fact is that he has done the act, but his wife is not in his house at the 
time of the oath: the man shall commit a breach of his oath; because his 
intention, by the use of the expression (* woman in bhouse,") was to 
refer to his wife; but if he says, “This woman who is in tbis house, 
ao and so (that is, divorce) " and if his wife is not in the house, which 
he has particularised. then his wife shall not be divorced ; because when 
the house is xed, then the expression does not mean bis wife (i.e., 
" house" may mean wife, but ۶“ this house” means the house). 


2323. (1423.) An infant boy (minor and not sui juris) says, ** If i 
drink wine, then, every woman, whom I shall marry, is divorced ;" he 
does driuk, he being an infant; he then marries after attaining majority, 
and bis father-in-law thinks that the divorce has become operative; the 
boy who is major says, (in Persian), * Yes, she is unlawful to me:"' the 
learned lawyers have said that this expression (emanating from the boy) 
is an admission by him of unlawfulness, and his wife shall become unlaw- 
fal to him as a beginning (that is, now for the first time not by reason of his 
oath, which is inoperative, having been taken during infancy, but by reason 
of his admission); and others have said that his wife shall not become 
unlawful te him, and this view is correct ; because, he made no admis- 
sion of unlawfuluess as a beginning, but he only made an admission regard- 
ing a cause (vis., drinking of wine after the oath) on which both he and 
his father-in-law are agreed, and which as a cause of unlawfulness is void 
(the wine having been drank in infancy, and the oath also having been 
taken ia infancy. See Futawai Alumgiree, Vol. I, page 611). 


2324. (1424. A man says to his wife, “If thou sbalt purchase 
water with bread, then thou art divorced; " the woman then purchases 
from the water-carrier (a vender of water) some water which he has brought 
from the plain (in exchange for bread): bis wife shall become divorced; 
and if she gives bread to the water-carrier (water vender) and saya, ** Bring 
me water, for this bread," some of the learned lawyers have said, that 
the husband shall not commit a breach of his oath و‎ because tbis is hiring 
‘the water-carrier in lieu of wages) and not sale, (sale of a non-existent 
thing or of water before it is confined in the mushuk is not valid). 

2325. (1425.) A woman is crying in her house; her husbnnd says 
to bis mother-in-law, “lf thy daughter shall not go out of thy bouse, nnd 
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shall cry here, then she is divorced; the wife then goes out of the house, 
and then comes back and cries: the lawyer Aboo Leith, ou whom be peace, 
says, that if eny person in the house hears her cry, she shall become di- 
vorced, when she cries; because the husband only preveuted her from ery- 
ing in order that her cry might not be heard; but if thia is not the ease, 
)4.6.. i£ nobody hears her cry after her retarn) then when she goes out 
without crying after the oath, the oath becomes void, nnd, therefore, the 
husband shall not commit a breach of his oath by her crying (inaudibly) 
after this, (that is, after going out und theu coming back and crying tuuu- 
dibly). 

2328. (1426.) A woman says to her husband “Ff I ghall bake bread 
so that thou mayest eat it, then wy slave girl is free; " the woman then 
bakes bread for her neighbour, and the husbaud eats of it: the womau 
shall not commit a breach of her oath; because the meaning of her expres- 
sion is, “If I shall bake bread for thy suke;” und when sue does not 
buke bread for his sake (or use), she shall not comuit a breach of her 
oath. 


2327. (1427.) A man says to his wife, ** If thou shalt enter the hovse 
of so and so without my meaning and wish, then thou art divorced ; ** the 
woman then intends to go to the house of so and so; the husband says (in 
Persiun), “ You may go, what comes to me” (that is, [ will not be visited 
by the consequences which may fall ou you): this is a threat and not per- 
mission, and if she enters the house, the mun shall commit a breach of his 
oath. 

2328. (1428.) A man says to one of hia two wives, when she asks 
him to divorce her co-wife “ Verily if I shall divorce her, then verily 
shalt thou be dirorced;” (i. e., if I shall divorce her I shall divorce thee 
also); the woman says “ I agree to it; " he then divorces her co-wile, and 
then says to the woman, “ Purify thy womb (an indirect expression for 
divorce;") he then denies (having divorced the woman): the learned 
lawyers have said that it is not lawful for the woman to iive with the 
mun; and if she intends to get back to him (as his wife) and if he has 
not already divorced her twice before this, the Kasee shall put him on 
his oath by God that he did not intend by the expression used by him 
(that is, purify thy womb), more thau one divorce (because it is lawful in 
usiug such an expression to intend three divorces) ; and if the man refuses 
to take the oath, the woman shal! not retarn to kim (that is, he shall not 
be competent to warry Ler unless there is a Mohullil); and if he takes the : 
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oath (thus shewing he intended only one divorce), then the woman ahall 
return to him by a fresh marriage. 


2329. (1129) A woman is living with her busband in the bouse of 
a relative of hers; the husband saya to her at night, ** If thou shalt 
pass this night in this house, then what is lawful is unlawful on me;” 
the woman then goes out of the Louse at once, and passes tlie night in a 
village, where her busband joins her: the learned lawyers have said that 
if the husband's intention was that tlie woinan should go awny herself, 
he sl:all not cominit a breach of his oath (but if his intention was that he 
sbould take her himself out of the louse, he shall commit a breach of his 
oath); and the word to be believed in this matter is his word. 


2330. (1430.) And it is laid down iu tbe Jamai Sagheer (a work 
by Mahomed) that a man says to his wife in Persian, “ If thou shalt 
remain in this house this night, then thou art so and so; " she then goes 
out with her husband at once, and passes the night with him in his house: 
the learned lawyers have said that if the husband means that she sball 
go with her goods and things (or belongings) he shall commit a breach of 
bis oath, if the woman leaves her belongings in that place; but if he 
intends that she should go out herself personally without (Laving any in- 
teution regarding) anything else, tlien lie shall not commit a breach of his 
oath; and if the woman is doubtful (as to her lurd's intention) sbe shall 
put him on his oath (after having gone out of the house and when the 
doubt regarding the divorce arises), and if he takes oath, then bis reckon- 
ing is with God. 

And this matter (that is the doubt whether divorce bas been caused 
or not) takes place when he fires a time (for the woman's going 
out) saying “If, this day, thou shalt remain here" (in which case 
his meaning would be doubtful, he night mean that she shail go herself, 
and might also mean she shall take her things, the time being sufficient for 
her to take away ali her things); but if he fixes a year’s time, then (the 
doubt shall not arise and) this shall mean that she shail reinove herself 
with her belongings; and if he fixes no time, and be has no intention 
(whether she should take ber thinga or not) at the time of his oath, then 
bis oath shall be taken to mean that the woman shall remove herself 
personally. 

2331. (1431. A mau intends to go on a journey; his father-in-law 
makes Lim swear saying, “If thou shalt after this (that is, in this jonrney), 
absent thyself from thy wife and shalt not return to her in the beginning 
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of the (next) month, then tby wife is divorced ;” the son-in-law says, in 
Persian, (yes)—*' It is” without adding anytuing further; Le then remnins 
absent for more than a month: bia wire shall become divorced; because the 
man answered his father-in-law’s words; and the answer incorporates 
what is in the question, and, therefore, his wife shall become divorced. 


2332. (1432.) A mau reports tbe oath of another, and when he 
rencbes the poiat where divorce is to be reported, it occurs to him to 
divorce his own wife: if he himaelf intends, at the time of the mention of 
the divorce (in the course of the narrative), to give divorce by making it 
effective at once (Isteenaf) upon bis own wife, and if the expression (con- 
taining the mention of divorce which he wns reporting) although joined 
withoat interruption (Mous-ool) to the conditional clause, is sufficient 
(otherwise by the construction of its sentence) to cause divorce (on the 
narrators own wife), then divorce shall be caused on the narrator's wife; 
but if the narrator does not intend Lis wife's divorce, then his wife shall 
not be divorced, although the expression might. be sufficient to cause 
divorce by the narrator; because when the expression containing mention 
of divorce is joined to the condition, it shall (in. the absence of such in- 
tention) be referred to the narrative. (Fur instance, a person reporting 
&uother's speech, says, the man said to his wife, '* If T shall enter the 
house, then my wife is divorced:" here the expression used is, “my wife,” 
aud this is sufficient, if the narrator attributes the idea to himself, to 
cause immediate divorce on his wife; but if he reports the speech by 
saying that the man said “ hia wife is divorced," then this expression is 
not sufficient to cause divorce upon the narrator's wife; if the expression 
is sufficient, in the sense thus shewn, then if the narrator intends to cause 
immediate divorce upon hia wife, such divorce shall be caused; but if he 
las no such intention, then it shall not be caused, and it shall be taken 
as part of the narrative. Be it known that the divorce, which the narra- 
tor shall cause, shall be immediate divorce, and not a conditional one, and 
that the coudition must remain of the nature it originally was, vis., part 
of the narrative, otherwise there would be no narrative at all: if the ex- 
pression relating to divorce is disjoined with the condition, as when the 
narrator reporta the condition, and keeps quiet for an hour, and then says, 
“My wife is divorced,” this shall be ascribed to the narrator himself, and 
as applying to his wife. See paragraph 1086). 

2333. (1433.) A man has four wives, with all of whom he bas had 
intercourse; he then says, “ Every woman out of you four, with whom 
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I shall not hare intercourse this night, the others are divorced ; " he then 
has sexual intercourse with one woman, and the morning dawns; the 
woman, with whom he has bad sexual intercourse shall be divorced thrice; 
because the man rendered absenge of intercourse with one woman, asa 
condition for the divorce being caused on the rest of them, by the use of 
sn expression which includes all the women in consequence of the general 
iin port of the word “ Every;” and as regards the woman with whom lhe 
has intercourse, the condition of her divorce is found thrice and that 
condition is the absence of sexual intercourse with three women and this 
woman (with whom the man has intercourse) shall, therefore, be divorced 
thrice: but as regards the rest of the women, the condition regarding 
the divorce of each of them was fouud twice, such condition being the 
absence of sexual intercourse wit! the (two) others, aud each shall there- 
fore be divorced twice. 


2334 3 (1434. A man is asked, “Is there any woman (wife) for thee, 
basides this; " the man says, “ Every woman who is for me (except this one) 
is divorced: " bis wife shall not be divorced ; contrary to the case where 
the wife says to her hasband, ** Verily dost thou wish to marry a woman 
upon me" and the husband says, “If I shall marry a woman, then she 
is divorced : " and the husband then divorces his first wife by a bais or 
complete divorce, and he then marries ber (vis., the woman who was 
his first wife) again: she shall be divorced a second time. 

So also if the wife says to her husband, “Verily has thou 
married a woman upon me” and the husband says, “ Every woman ] hare, 
is divorced :” the woman so addressed shall become divorced, except 
according to one tradition from Aboo Yusoof, on whom be pence. 


And the difference between these (last two) cases, is, that the expres- 
sen used by the husband (iu the last two cases) is founded on the ezr- 
pression used by the wife, and therefore the word which found place in 
the wife's expression (vis., the general word **woman") also finds a place 
in the expression used by the husband; and what has been mentioned in tie 
wife's expression, in these two cases is the word, “ woman ” and this 
word (woman) includes every wo:nan that there might be, and, therefore, 
the woman addressed will be included in the husband's expression; but 
in the first case, the expression used by the person who put the question, 
** Is there for thee a woman besides this" does not include this woman 
in any way (because she is excluded by the words, ** besides this”) aud 
therefore the husband's answer shall (also) not inclade her. 
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2335. (1435. A man says to bis wife, “Thou art divorced to- 
morrow, when thou enterest the house:” the mention of the word, 
<“ to-morrow,” is a surplusage (Lugho), and the divorce shall be connected 
with the entry in the house, so that if she enters the house at any time, 
she shall become divorced; but if the husband mentions the condition 
before (the effectual clause) and says, “If thou entereat the house, then 
thon art divorced to-morrow,” then the divorce of the morrow shail be 
dependent on the entry in the house, (that is, if the entry takes place on 
the morrow, then the divorce shall take place) ; because the man consti- 
tuted to- morrow's divorce as the effect of entry. 

$3338. (1436.) And if a man says to his wife, “If thou ۸ 
the house, then thon art divorced and divorced and divorced if thou 
speakest to so and so:” the first and second divorces are connected with 
the entry, and the third divorce is connected with the second condi- 
tion: so that if she enters the bouse she shall become divorced twiet; 
and if she speaks to so and so, she shall become dirorved once. 


2331. (1437.) And if the Lusband says, “If thon entem the 
house, then thou art divorced if thou speakest to so and so: " the divorce 
which is dependent on her speaking te the so and sa, & the effect of the 
condition relating to entry in the house; so that if she speaks to the ® 
and so, before tLe entry in the house, and then enters the house, no 0 
ghall be caused: (that is, the meaning of the oath is this that entry 19 
the house shall cause divorce only if the woman after the entry speaks to 
so and so). 

23%. (1438.) A man says to his wife, “Thee asd wur A 
my wives enters the house, is divorced:” the woman addressed shall 
become dirorced at once; and if she enters the honan, being still in Bur 
44 she shall become divorced a second time, mendis the fact 458400 
woman was indicated by a specin? term (thou) does not prevent her from 
being included in the general expresston (whichever of my wires). 

9339. (1439.) So also if the husband says, “ Whicherer of رو‎ 
wives enters this house, ia divorced and مه‎ and #01” the گر جه‎ ® 
shall be divorced at once; and if she enters the hossé Whilst she is ia Bue 
Iddut, she shall become ditorced û second time. 

$940. (1440.) Bo also if the husband says, “Brey eem 
whom Î shall marry, is divorced; and so and so," seeing by he 29 
words the wife he already has: the so and sé shall become at oc 
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divorced and marriage (of tbe husband with another wife) sball not be 
waited for, (in order that the present wife might become divorced) ; and 
if tbe man marries (tho first wife who was so divorced) again nfter this, 
then this woman (his frst wife) shall become divorced a second time. 

2341. (!441.) And fn man snys to his wife, ** Thou art divorced 
and such and such & woman if I marry her:" his wife shall not be 
divorced until he marries the so and so, (because, “If I marry her," 
ig a Mooghwywr or an expression which alters the immediate effect of 
the words, “ Thou art divorced ”’). 


$349. (1442). And if the husband says to his wife, ** Thou and 
such and such a woman are divorced if I marry her :" the divorce shall 
not be caused on either of them, until he marries the ** such and such 
& woman." 


2343. (1443.) And if he says, “Thou and such and such a woman 
are divorced, if the such and sucli a woman enters the house:” the 
divorce shall not be caused until the such and such a woman enters the 
house. 

$344. (1444) And if he says, (to one of his wives), “ Every wife 
I have is divorced and thou art divorced:"' this wife shall be twice 
dirorced, and the other wives shall be divorced once each. 


2345. (1445.) And if the husband says to his wife, “ Thou and 
whichever of my wives enters the house, are divorced :" this woman 
(that is, the one addressed, shall be divorced as soon as the man pauses; 
and if she enters the Louse during her 120:4, she shall bave another 
divorce. 

2346. (1446.) And if a man says t5 his male slave, “ Thou art free 
and whichever of my slaves enters the bouse: " tlie one addressed shall be 
free at once: and if the man says, “I. intended this slave’s freedom,, 
(likewise) to depend on his entry (iu the bouse), he shall not be believed 
by the Kazee. 


2347. (14417. A man says to bis wife, “ M yer: woman whom I 
marry, as long as thou livest, is divorced: '" the wife addressed shall not 
be incladed iu the oath. So also if he says, ‘‘ Every woman whom 
I marry, as long as such and such a woman (likewise his wife), lives (is 
divorced), "" the such and such a woman is not inclu.l«d io the oath. 

2318. (1448.) And if the husband says to his wife, °“ Every woman 
whom I marry, bearing thy name, is divorced ;"" he then divorces this 
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woman and then marries her (the very woman whom he had divorced) : ehe 
shali not become divorced, although he might have intended (to include). 
her at the time he took the oath ; just as if he says, “Every woman whom 
I marry other than thee is divorced:" this woman shall not be included 
in the oath, although he might intend (to include her in the oath). 

2349. (1449. A man says to his wife, **If I marry upon thee 
(that is, bring thee a rival wife) as long as thou livest, then what God has 
made lawful to me, is unlawful;’’ he then says, “If I marry upon thes, 
then it is obligatory on me to divorce; ” he then marries a woman upon 
her: one divorce shall be caused on each of them (by the force of the expres- 
sion, what “ God has made lawful to me is unlawful"), and another 
divorce shall also arise (by force of the expression, “then it is obligatory 
on me to divorce") which the husband is at liberty to apply to whichever 
of the two he likes; because the man’s expression, ‘‘ Then what God has 
made lawfal is unlawful to me” has been rendered an oath, for the 
divorce of every woman who might be his wife; and the second expression 
is an oath for the divorce of one of his wives, without such a one being 
determined, (that is to say, it is an oath for the divorce of one of hia wives 
without specifying the particular wife) ; and, therefore, when he marries 
a woman, both the oaths come into operation (s. o., inhilal or open out) 
and, therefore, one divoroe shall be caused on e&ch of the two by 
virtue of the first oath, and by virtue of the second expression, according 
to the view taken by him who validates such an oath, another divorce 
shall be caused on one of them without such aone being determined; 
but the husband shall be at liberty to apply this divorce to whomsoever 
he likes. 

Moulana (Kazee Khan, the author of these Futawa) on whom be 
peace, says, this (latter portion of the) answer is open to doubt; because 
the second expression is an oath for the divorce of one of the wives, with- 
ont such a one being determined, and aa soon as he marries a woman, one 
divorce shall be caused on each of them (by virtue of the first oath); 
and therefore the new wife shall become bain or completely separated with- 
out there being any Ildut for her (there having been no sexual intercourse 
with her); then how will the husband be entitled to apply the second 
divorce to her? (*he divorce by virtue of the second oath shall, therefore, 
apply only to the first wife). | 

2350. (1450.) A man has four wives; he says, “ Every wife I have 
is divorced, when I enter this house;" he then divorces one of them 
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mpesimeally, by è bei or complete divorce; he then enters the house 
whilst she (mw, the dirorced wife) is in her Iddst: oll of them shall 
become divorced (including the divorced wife, who shall thus bave two 
divorces). 

£851. (1451.) A man says, “Every wife I have is divorced,” intend- 
img by this expression, (to refer to) the wife who is alrendy married to 
him, and also tbe woman whom he may acquire (or marry) after- 
wards: the divorce shall not be caused on the wife whom he might marry 
in future (because ownerebip, that is actunl marriage or cause of owner- 
whip, that is, the use of the words, “ Tbe woman whom 1 may marry” is 
wanting here at the time of tbe oath) 


2353. (1453. A man says, “Every woman whom I marry is 
divoreed, if I speak to so and so;" he then speaks to the so and so, and 
then marries: the dirorce shall not be caused on the wife (hecuuse the 
marriage should bare preceded the speaking, in order thut the divorce 
might be caused); but if he speuks first and then marries, and then 
aquin speaks, the wife whom he marries after he spoke first, shall become 
divorced : this is stated in the Koodoory. 


8363. (1453.) And if he says, “ Every woman wliom [ shall marry, 
is divorced, if I speak to so and so; he then marries and then speaks, 
(sbe shall become divorced); and be then imarries another woman and 
then speaks, the second wife shail not become divorced (because the oath 
im the form used becomes exhausted after the condition is once satisfied). 


$364. (1454) And if a man says, “ Every woman whom I marry 
shall be divorced, whenever I speak to so nn so:” he then marries ۹ 
woman and then speaks (to the so und so): she shall become divorced; 
and if he marries a second wife, and then speuks to the so and so (or 
speaks to the so and so without having married a second woman), the first 
married wife shall be divorced a second time on account of this (secoud) 
speaking, if she shall be in her Zddut, and the second wife shall not be 
divorced. 


2355. (1455.) A man says to his wife, “If thou art not pregnant, 
then thou art divorced thrice ;" she then gives birth to a child in two 
years time less by one day, from tle time of the oath: the woman shall 
not be divorced according to the Kazee, (because two years being the 
period of gestation, it is clear that she was pregnant when the oath was 
taken). | 
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And if she is delivered after more than two years, by one day (from 
tbe duy of the outh), alie shull become divorced. 

Aud if she gets her menses after the oath, the husband should not 
have sexual intercourse with her on account of the possibility (because the 
blood might not, iu reality, beon account of menses) that she might not be 
with child (a thing on which certainty, so fur as the Kagee is concerned, 
can only be uttained by the circumstance whether the delivery takes place 
less or wore than two years after oath): so also if she does not get 
menses, it is not proper for the liusband to hare sexual intercourse with 
her, until she is delivered, (when it shall be known for certain whether 
she was pregnant or not at the time of the oath). 


2358. (1456.) A man says to his wife, “If I say to thee, ‘ Thou 
art divurced,’ then thou art divorced;” he then says, “ Verily have I 
divorced thee " (that is, in other worda, “ Thou art divorced"), she shall 
become divorced twice (once, by his ezpreasiou *' I hare divorced thee,” 
and a second time as the effect of the condition), so far as the Kasee is 
concerned; unl if he inteuls that the divorce is to be caused only 
by liis expression, “Thou art divorced” (and that no second divorce is to be 
cuased by the condition, aud that Lis expression though in form s condition 
was not rex]ly so) he shall be coufirned morally as between him and 
bia God, (because he might mesu by the expression, ““ Then thou art 
divorced" au explanation of the result of his expression “If I say thou 
art divorced" aud not giving a second conditional divorce, that is to say, 
it is powsible to read the expression, which is supposed to contain the oath, 
not in the light of a condition, but merely as a statement of fact). 


2357. (1457.) A man says to a strange woman, “If I divorce thee 
theu wy slave isfree:’’ this oath is valid, and it will be tantamount to 
his having suid, ** [f 1 shall marry thee and divorce thee, then my slave 
is free.” 

But if be says to her, “If I divorce thee, then thou art divorced 
thrice,” this outh shall not be valid. 


2358. (1458) When ہ‎ mau says to his wife, who is married to him 
by an iuvalid (or Fusid) marriage, “ If I divorce thee (then my aslaveis 
free); then the oath relates to divorce (uttered) with the tongue (that is, 
the outh merely implies Lis giving utterance to words of divorce although 
the divorce shall not be caused ou her by reason of the marriage being 
Farid). 
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2339. (1459.) A man swears, “I shall positively divorce stick and 
such a woman to-day thrice (saying if I do not do so, then my alare is 
free) ;" and such and such & woman is & stranger to him, or & woman 
whom be has already divorced thrice: his oath relatés to his giving utter 
ance to words of divorce with his tongue; and this is just as if he swears 
" I shall certainly marry such and such a woman this day " whilst she if 
the wife of another man, who مقط“ قوط‎ intercourse with her; thia (latter) 
osth shall relate to an invalid marriage (with that woman, which marriage 
shall hare no effect except satisfying the man's oatb, and shall simply 
censist of the use of the words of proposal and acceptance without such 
words creating the relationship). 

2360 (1460. A man says to bis wife, “If thou enterest this 
house, if theu enterest this house, then thou art divorced,” the husband 
referring to ome and the same house; the woman then enters the house 
once; she shall become divorced by Istihsan. 

Bo also if he saye, “If 1 marry thee, if I marry thee, then thou 
art dirorced ;"’ he then marries her once, she shall become divorced (and 
it is not necessary, in order to make the condition operative, that he shal) 
marry ber once, and then divorce her, and then again marry her). 

And if he says, “ If I marry thee, then thou art divorced, if I marry 
thee " or says, “ When thou enterest the house then thou art divorced when 
thou enterest this house:" the woman sball not be divorced, as long as abe 
does not enter the house twice, and she shall not become divorced as long 
as he does not marry her twice (because the effect of the condition, * If I 
marry thee" is the expression, “thou art divorced if I marry thee,” 
that is, the divorce which is dependent on a second marriage is the effect 
of the condition * If I marry thee;” if he marries her and divorces her 
and then again marries ber, this second marriage will give rise tothe 
divorce involved in the oath). 

2361. (1461.) A man says to bis wife, “ Divorce whichever of my 
wives thou pleaseth :" it is not open to her to divorce herself according 
to the Zahir-i Rawayet ; but it is reported from Aboo Yusoof, on whom be 
pesce, that it is opan to her to divorce herself. 

So also if he says, “ My wives, every one of them, is divorced, if 
thoa wish,” and the wife says, “T have wished: ” the divorce shall be 
oaated on ber and on the others, according to the view of Aboo Yusoof, on 
whom be peace, (but according to Aboo Haneefa and Mahomed, the divorce 
shall not be caused ou tliis wife). 
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23962. (1462.) And if a man says to hie wife, “The authority (to 
give divorce) to my wives, is in thy hands: " the learned lawyers hare 
said that it is not permissible to lier to divorée herself; but it is reported 
from Aboo Yusoof, on whom be peace, that it is competent to her to 
divorce herself. 


2363. (1463.) And if the husband says to his wite, “ My wives, 
avery one of chem, are divorced, if thou shalt enter the house; she does 
enter tbe house: sbe sball become divorced and the others alao. 


2364. (1454. And if the husband says to her, “ Whichever of my 
wives, thou wisheth her divorce, is dirorced : " she wishes the divorce of 
every one of them: only one wife shall become divorced, (beeause 
“whichever” relates to only one); and if he says, “ Whichever of my 
wives wishes her divorce, is divorced; and erery one of them wishes 
her own divorce : all of them shall become divorced. 


2365. (1465. A man says to his wife, ‘‘Thou art divorced to. 
morrow, if thou wisheth:” her wish must be found on the morrow 
(because when the condition comes to be realised, then the law implies, as it 
were by a Gotion, that the husband has now, on the fulfilment of the con- 
dition, again given utterance to the same words of divorce, which he bad 
pronounced before). 

And if he says, “If thou wisheth, then thou art divorced to-morrow:” 
she must wish that very day (aod the divorce shall follow her wish and 
the word morrow shali go for nothing) according to the view of Mabomed 
on whom be peace; but Aboo Yusoof, on whom be peace, says, that her 
wish must be found on the morrow in both cases (whether the condition 
ia stated after or before in the sentence), and this is in accordance with one 
of the traditions from Aboo Haneefa, on whom be peace. 

And Zoofur, on whom be pence, says, that the wish must be found at 
present in both cases (and the divorce mnst- follow the wish &nd tbe word 
<“ morrow” sball be surplusage), and such is the view of Aboo Haneeta, on 
whom be peace. 

2366. (1466.) When a man says to his wife, “ Adopt (separation) 
to-morrow, if thou pleasetbh, '' or ** Thy power (to divorce thyself) is in thy 
hands to-morrow, if thou pleasetb," or says, “If thou pleaseth adopt 
(separation) to-morrow, " or says, “If tL-- pleaseth, then tay power (to 
divorce thyself) is in thy bands to-morrow: " her pleasure must be found 
un the ۰ 
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$367. (1467.) So also if he says, “If thon pleaseth, divorce 
thyself to-morrow :” it is not competent to ner to divorce Herself uutil the 
morrow arrives. 


2368. (!468. So aleo if the husband anys, “Thou art divorced 
when thou shalt enter the house; if thon pleusech.” Aboa Yusvof, on whow 
oe peace suys—and this is the view taken by Abou Haneef, on whom be 
peace— that the wish (of the woman for her divorce) must be found after 
the entry (the expression means, “ On your entering the house, you are 
divorced if you wish;’’ she must frst euter the house aud theu wish 
for a divorce). 


$369. (1469.) Andif the husband says to his wife, “Thou art 
divorced in the begiuning of the month, if thon pleasetli : " she must 
wish at the beginning of the month. (See paragraph 1465). 


2310. (1470.) A mar says to his wife, “ Thou art divorced thrice, 
if thou pleaseth ; " she then says, “I am divorced:” thia is void (because 
her pleasure should be to take three divorcea or not at all): bat if she 
says, "Lam divorced thrice,” then slie shall become thrice divorced. 


2371. (1471. A man says to his wife, “ Divorce thyself ten times, 
if thou pleaseth;” she then says, “ 1 bave divorce! myself thrise:” 
no divorce slall be caused. 

And if be says, * Divorce thyself once, if thou pleaseth ; " and she 
says, “Verily do I wish tliree:" no divorce shall be caused according to 
Aboo Haneefa, on whom be peace, (because the condition wus not fulfilled 
expressly); but Aboo Yusoof, on whom be peace, says, that one divorce 
shall be caused (because three includes one). 

2372. (14172. And if the husband says to hie wife, “ Divorce thyself 
if thou pleaseth, and divorce such and such a woman if thou pleuseth, ” 
referring to his other wife; the woman saya, “Such uud such a woman 
is divorced and Iam divorced," or suys, “I am divorced and sach and 
such a woman is divorced:" both the woiaen shull become divorced: 
it bas been so held by Mahomed, on whom be pea ze. 


2373. (1473.) Soalso if the husband says to his wife, ** Thou 
art divorced once if thou pleaseth and thou art divorced thrice if thou 
pleaseth ;" the women says, کک‎ Verily Lave I wished for once, verily hare 
I wished for ts »:" then if she utters both the ssuteuces together (with- 

ut ary break between them), sbe shall be thrice divorced. 
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2374. (i474.) 80 nlso if the husband says, “ Dirorce thyself 
if thoa pleaseth und emnncipate my slave if thou plesseth;” she then 
commences with her own divorce or with the ewancipation of the slave: 
eitber course is permissible. 


It is snid (by Mahomed) that when the power to divorce and to 
emencipate lias been given on belinlf of (one and the same person) the 
husband, boti the matters shall be considered as one (nct), so that she ghall 
nut lose the power to exercise the nuthority in respect of the other act if she 
commences with one act; (whereus if they had not beeu regarded ns one act, 
and if the authority had been given for thetwo acta by two different indi- 
viduuls, aud if she hud exercised her authority with reference to one act, 
then she would lose her authority with reference to the other 
act; becuase when an anthority is made dependent on her plensure 
by the use of the words “when” or “if,” and not by the word 
"whenever," then the wife wust show her pleasure end must ezer- 
cise the authority in the same mulis in which the authority bas 
been given without changing the mujlis by engaging herself in doing 
anytiing else; and, therefore, in cuse two persons separately give ber 
authority, if she selects divorce to commence with, the mujlis changes as 
soon us the watier of divorce is over, and, therefore, the exercise of 
authority for the anumission would not be iu the same mujlis in which 
soch uutlıority lus been given; if only one act is done. the mujlis is the 
saine; if two acts are done, tlie muj/is changes: when the sume person 
authorises two neta, they both coustitate one act for the anke of the unity 
of the mujlis. When the husband authorizes his wife to divorce herrelf 
this amounts to Jufwees, or the resting the wife with authority to divorce, 
which the bosbend bad. Jt dues not amount to making her his Vukeel 
for the purpose; because the wife coull not be both the vakeel and the 
principal. Tw/wsss invoives Tumlsek ; nnd in Tnmleek acceptance on tie 
part of the donee in the sime mls is necessary ; therefore in Tufweez 
it is necessary that the wife should exercise the nuthority of divorcing 
herself at the sune mulis This is the ense when the Tafweez is in gen- 
eral Ler.ns, that is to say, when the husband. simply says,—*“ Divorce thy- 
self," in which eise the wife must divorce herself nt the sume mujlis, 
so alao if he suya, ** Divorce thyself if or when thou plenseth.” Bat if be 
anys,— * Divorce thyself whenever thou pleaseth,” then it is not necessary 
that the wife should exercise her authority at the sume mujlis. See 
Rood-ul-MooLtar, Volume 1I, page 780). 
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And if the husband eays to his wife, * Divorce thyself if thou 
pleaseth ’’ and another man eags to ber, <“ Emancipate my slave if thou 
pleaseth,’’ and the woman commences with the manuwission of the slave, 
»efore divorcing herself, the authority to divorce shall go out of her hands 
and vice versa) ; because, (says Mahomed)the reason is this, that the woman 
commenced (or occupied herself with) an act which was other than 
divorce. 


2375. (1475.) A man says to his wife, ‘““ Thou art divorced, if such 
and such a man does not wish thy divorce to-day ; " the so-and-so says 
(before the expiry of tbe day), “ Ido not wish": the woman shall not 
become divorced ; because (the Jay not having expired) it is (still) compe- 
tent to him to express a wish in (what remains of) the day. 


2378. (1476.) A man says to his wife, ‘‘ Thou art divorced once, 
if thou pleaseth : " she says, “I will, half of one:” she shall not become 
divorced. 


92877. (1477.) A man says to his wife, “ Divorce thyself once 
completely (bain) if thou pleaseth; " the woman divorces herself once 
by way of a reversible (or Rujue) divorce: no divorce shall be 
caused according to the view of Aboo Yusoof, on whom be peace, and 
that is to be inferred (Kyas) froin the view of Aboo Haneefa, on whom 
be peace; (becav و‎ he held that the exercise of authority must be in 
terms of the authority given). 


2378  (1478.) And if the husband says to his wife, “ Divorce 
thyself once, so that [ may have power to revoke it, if thou pleaseth;” 
she then divorces herself once (bain or) completely: one reversible (or 
revokable) divorce shall be caused, according to the view of Aboo Yusoof, 
on whom be peace; because the woman’s wish for a (bain or) complete 
divorce, involves her wish for @ divorce generally (or unqualified, 5.4., 
simple divorce; and an unqualified divorce, that is, a divorce without an 
adjective to qualify it, is always reversible): and no divorce shall be 
caused according to inference (Kyas) from the view of Aboo Haneefs, 
on whom be peace; because the woman has not exercised the wish (with 
such quality annexed to it) as was entrusted to her; and, therefore, 
the divorce aball not be caused; just as if a man says to his wife, 
* Divorce thyaelf once" and she divorces herself thrice: no divorce sball 
be caused according to tle view of Aboo Haneefa, on whom be peace, 
(although three involves one. See paragrapb 1471). 
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9379. (1479. A man says to another man, ۶۶ Divorce my wife, 
of whatever nature God wishes and you wish;” the addressee divorces 
the woman: the divorce shall not be caused. 

So also if the man says to his wife, ‘“‘Thou art divorced if God 
wishes and you wish:” no divorce shall be caused (even if the woman 
wishes; because in addition to her wish, God's wish must also be found). 


2380. (1480. A man says to his wife, ‘‘Thou art divorced if 
thou pleaseth, thou pleaseth, thou pleaseth;” the woman says, “I have 
wished:” no divorce shall be caused until she says thrice, “I have 
wished." 


2381. (1481.) And if he says to his wife, “Thou art divorced, 
whenever (Muta) thou pleaseth; " sle says in the same mujlis or after- 
wards, “I do not wish : '' her authority shall not go out of her hands 
(because she might wish again, the authority being general). 


So also if he says, “Thou &rt divorced whenever (Mufa) thou 
refuseth (to divorce thyself) ;" the woman says, “ I do not refuse" (the 
forca of the condition shall still continue and the divorce shall be caused 
whenerer she refuses). 


2382. (1482. And if the husband says to his wife, “Divorce 
thyself thrice, if thou pleascth ;" she says, “I am divorced :" no divorce 
shall be caused (because she has not wished three divorces). 


2983. (1483. And if he says “ Divorce thyself, if thou pleaseth; ” 
the woman says, “ Verily do I wish to divorce myself:” this is void 
(and the divorce shall not be caused; because she has merely expressed ع‎ 
wish to divorce herself m future, whereas she ought to have divoreed 
harself then and there in the same mujlis, and she cannot exercise the 
authority of dirorcing herself afterwards, the conditional sense having been 
expressed by the word “if” and not by the word **whenerer" or muta). 


2384 (1434.) A man says to his wife, “ Divorce thyself, when (isd) 
thou pleaseth ;” the man then becomes insane without any lucid interval ; 
the woman then divorces herself: Mahomed, on whom be peace, says, that 
all matters in which the husband has power of revoking his words, become 
void by reason of his insanity (and in tbis case his expression amounts 
to giving authority to the wife on his behalf to divorce herself by way 
of Tufweez — Bee para. 1474—In case of Tumleek the owner has authority 
to revoke before &cceptance by the donee. Therefore, the authority in ques- 
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tion becomes void by reasun of his insanity; because the said authority 
was reroknble) ; and matters, in ۳ hich the man has no power of revoking 
bis words, are not rendered void by insanity (e.g., “If thon enter the 
house thou art divorced’’). 


2335 (1485.) A man says to his wife, “Thou art divorced if 
thou pleaseth one (divorce), and if thou pleaseth two;” the woman says, 
“I hare verily wished thrice:’’ she shall become divorced thrice 
(because the effect of and was to give her authority to give three 
divorces ). 


2388. (1486.) And if he says to his wife, “ Thou art divorced thrice 
And sach and such s woman once, if thou pleaseth ; " the wife wishes one 
divorce to the such and such a woman; the such and such a woman 
shall become divorced once, and her authority to divorce herself thrice 
shall become void (that is, “If thou pleaseth " being used after both, it 
ls not nécessary that the wife should express the two wishes at once in 
order to give effect to the expression. She might express her wish in fa- 
vour of the divorce of both, and her wish shall hare effect given to ıt. She 
might wish the divorce of one, and her wish shall, in this case, elso bare 
effect given to it, but in this case she cannot: after having wished tbe 
divorce of one, wish the divorce of the other. See paragraph 1474). 


9387. (1487.) A man says to his wife, “If thou wisheth and if 
thou dost not wish, thou art divorced: this case presents itself in 
various forms. 

One of them is, when the man makes mention of the wish frst and 
says, “If thou wisheth and if thou doat not wish, thou art divorced.” 

Or (secondly) he might mention the divorce first, and say, “ Thou 
art divorced, if thou wisheth and if thou dost not wish. " 

Or (thirdly) he might mention the divorce in the middle of tbe 
speech end say, “If thou wisheth thou art divorced and if thou dost not 
wish.” 

Each of these three forms subdivides iteelf into two classes, one of 
which is, when the man repeats the conditional particle and says, «If 
(In) thou wisheth and 4f thou dost not wish, thou art divorced: OF 
(secondly) he does not repeat the conditional particle but uses the con 
janction (“and” only) and says, “If thou wisheth and dost not wish, 
thou art divorced. ” 





.شس 
CENTRAL LIBRARY‏ 


OM CONDITIONS IN ۰ 208 


And words (by which the husband ean express the sendition on 
which the divorce depends) are (of) three (kinds): wish (or pleasure of the 
woman), and (her) refusal and (her) abomination (or abhorrence on her 
pert). 

Then if he does not repeat the conditional particle but uses (only) 
the conjanction, the divorce shall not be caused in any of the three cases, 
whether the divorce is mentioned before the wish, or is mentioned after, 
or is mentioned in the middle; because in the event of the conjunction 
(and) being used (and the conditional particle not being repeated as when 
he says, “If thou wisheth and dost not wish, thou art divorced” or “Thou 
art divorced, if thou wisheth and dost not wish,” or “If thou wisheth, thou 
art divorced and dost not wisb,") the divorce shall relate both to the wish 
and the absence of the wish ; just as if a man says, “If thou eateth and 
drinketh, thon art divorced ;" in which case the divorce has relation to 
both (tbe acts, so that if she only drinks or only eats no divorce shall be 
cansed), but the combination of wish and its absence cannot be conceived 
(at one and the same time), and, therefore, no divorce shall ever be 
caused. 

And if the man repeats the conditional particle and uses the words indi- 
cative of wish before (or antecedently) saying, **If thou wisheth and if thou 
dost not wish, then thou art divorced: " the divorce shall never be caused ; 
because, in the event of the condition being meotioned before (or antece- 
dently), the divorce appertains both to the wish and the abeence of wish; 
just as if a man says, “If thou shalt eat and if thou shalt drink, then thou 
ert divorced," in which case, the divorce is dependent on both the 
eventa. Therefore, the oath (of divorce) in this case is not valid. 

So also (divorce shall not be caused) if he says, “If thou wisheth 
and if thou refuseth then thou art divorced, " or if he mentions the word 
<“ Abhoretb " in the place of “ refaseth. ” 

And if he mentions the divorce before the wish, ssying, “ Thon art 
divorced, if thou wisheth and if thou dost not wish;’ and the woman says 
in (her same) Mujlis, “I have wished: ” she shall become divorced, on 
account of the existence of the wish: so also if she gets up at the Mujlis, 
before saying anything, she shall become divorced; because in the 
event of the divorce being mentioned first (or antecedently), the divorce 
appertains to either of the two events (and not to both together); just - 
as if a man says, “Thou art divorced if thou eateth and if thou drinketh.” 
Therefore when (in the case of the divorce under consideration) she says, 
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“I have wished,” she shall become divorced on account of the existence 
of the wish: sc also if she gets up at her Mulia (or meeting) before 
saying anything, she shall become divorced on account of absence of 
wish (because getting up at the meeting is indicntive of absence of wish, 
s0 also if she does not express a wish or does not stand up and the ۵ 
changes, then also the absence of wish shall be found). 


And if the man mentions the divorce in the middle and says, “If 
thou wisheth, then thou art divorced, and if thou dost not wish;" then 
this is tantamount to using ۶۶ divorce " before both the conditional events, 
for reasons to be found in the Jamai-ool Kubeer. 

And if the man uses the word “ refuseth,"" and mentions ** divorce” 
first, saying, '* Thou art divorced, if thou wisheth and if thou refuseth, " 
and the roman says, “I have wished" or says, “I have refused:” the 
divorce sball be caused; because either of the two events constitutes the 
condition; and if she gets up at the meeting before saying anything, 
the divorce shall not be caused; because one of the two events (i.¢., wish or 
refusal) constitutes the candition, and neither of them is found here. That 
the wish is found wanting (when she does not say anything but gets up) 
is apparent; because ordinarily getting up is indicative of absence of 
wish; and so also refusal is found wanting (when she merely gets up) 
because refusal is an act, and an act is known by the doing of it (Jidd) 
contrary to the case of absence of wish (in which case divorce is caused 
by her getting up, because standing up denotes absence of wish). And 
both wish and refusal are expressed by word of mouth, and not by an act 
of the mind: and abhorrence is tantamount to refusal. 


And if the man mentions divorce in the middle, and says, ‘If thou 
wisheth then thou art divorced, and if thou refuseth ;” then this is tanta- 
mount to his mentioning divorce before (or antecedently). | 

Mohamed, on whom bs peace, says, that all this is when the man has 
no (particular) intention for anything (that is, when he has no intention 
of causing divorce immediately or of making it conditional), but if the 
man intends the causing of immediate divorce, and not making the same 
conditional, the divorce shall be caused in all cases, whether the man 
mentions the divorce first, or mentions it last, or mentions it in the middle; 
. because when the man intends the immediate causing of a divorce, he in 
effect says, “ Thou art divorced, whether thou wisheth or dost not wish” 
(and in this view th .onditional meaning of the word “if” is avoided), 
or says, “Tho” z7*diverced, whether thou wisheth or thou refuseth. ” 
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And if the husband (instead of saying, “Thou art divorced, if 
thou wisheth and if thou refuseth) says to hia wife, ** Thou art 
divorced when (Muta), thou wisheth and thou refusetb," then this 
(ia not confined to the same meeting but) relates to the same meeting 
or to another meeting (that is, it is not necessary that her wish or refusal 
should be expressed at tle same meeting as in the case when’the con- 
dition is expressed by **if;" with the word ‘“ Muta," the wish or refusal 
might be expressed at another meeting and whenever expressed, the clause 
would be operative): and she shall not be divorced until she says, “I 
have wished" or “I have refused;" contrary to the case where the 
man says, * Thou art divorced, if thou wisheth and thou refuseth,” 
because this (latter) case is confined to tlie same meeting (that is, in this 
case the woman mus! express her wish or refuaal at the same meeting); 
so that (in the case of ** if ") if she uses words indicating either of the 
two conditions (of wish or refusal), her authority ceases (and one divorce 
shall be caused if she says “I have wished,” and her right to divorce berself 
ceases there, and slic cannot cause another divorce by saying *'I refuse :”) 
but the expression “when” (Mula or “whenever,” or “at any time ’”) is used 
for time, and therefore her authority shall not cease if she uses one of the 
expressions or which the condition depends (those expressions being “I 
wish” or “ I refuse;" but on the otber hand, having caused one divorce on 
herself by the use of one expression, she can cause another by again using 
the same expression or the other expression; in other words, by the use of 
this word Muta, the authority is capable of repetition). Dost thou not 
see (an argument to shew that by the use of the expression '* Muta,” the 
authority is not confined to the same meeting) that if the husband says 
to his wife, “Thou art diyorced, at any time (Muta or whenever) thou 
wisbeth,” and the woman says at the same meeting or afterwards, “I 
do not wish," her suthority does not go out of her hands, and it is 
competent to her to “ wish " the divorce after this. 

80 also if he says, “ Whenever (Muía) thou refuseth (this is also 
not confined to the same meeting). 

2388. (1488. And if the husband makes the divorce dependent 
on the wish of God saying, “ Thou art divorced, if it pleaseth God," or 
says, “if God likesit," or “if God consents,” or “if God intends,” 

or “if Ged has destined," divorce shall not be caused سوا‎ no- 
body knows whether God wishes or-not). 

So also if he says, “Thou art divorced, what God — * 
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asya, “Thou art divorced only if it pleaseth God,” or says, ** If God 
does not wish. ۳ 


$389. (1489.) And if he says, “Thou art divorced howsoever (Kaifa 
— whether reversible or irrevokable) God wisheth:” one reversible divorce 
shall be caused (because the fact of divorce is not dependent on God 
but only its quality; and in the absence of specification, the Shera says 
that by the use of the expression, ۶۶ Thou art divorced” one reversible 
divorce shall be caused, and, therefore, that must be God's wish). 

So also (one reversible divorce shall be caused) if the husband 
says, “Thou art divorced, although God wisheth (i.e., whether God 
wishes or not)." 

2390. (1490. And if the husband says, “If it pleaseth God, then 
thou art divorced:” the woman shall not become divorced, according to 
all (that is, Aboo Huneefa, Yusoof and Mohamed. See paragraph 1489). 


2391. (1491.) And if hesays, “If it pleaseth God, thou 2۳۶ 0 
(omitting the word **then"' before “thou:”) the women shall not 
become dirorced, according to Aboo Yusoof, on whom be peace; but she 
becomes divorced according to Mohamed on whom be peace; (because 
the latter says that when the word connecting one part of the sentence 
with the 'other is wanting then the last part must be treated as an 
independent sentence). But the Fatwa is according to the view of 
۸00 Yusoof, on whom be pesce; (because in the effectual clause following 
the conjunction “if,” the word “then” is not always used). 

So also if he says, “If it plenseth God and thou art divorced; 
(according to Aboo Yusoof no divorce shall be caused, but according to 
Mohamed, it shall be caused). 


2898 (1492. Aboo Yusoof and Mohamed, on whom be peace, 6٥ 
differed whether—in the event of the divorce clause being joined to the ex- 
ception (vis., the words, “If it pleaseth God") under circumstances where 
the exception is valid (or effectual and not surplusnge, it being surplusage 
if for instance it is ased after a break and some time after the use of the 
expression, “Thou art divorcad”)—the whole put together (that 
is, the whole of the expression, ** Thou art divorced if it pleaseth God” 
or “If it pleaseth God then thou art divorced") constitutes an oath (which 
the expression undoubtedly would haye been if instead of the conditional 
clause being the wish of God, any other corditional clause had been used): 

Aboo Yusoof, on whom be peace, says, that the same amounts to an oath, 
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ao that if a man says to his wife, “If I shall take oath by thy divorce, 
then my slave is free” and he then says to her, “ Thou art divorced, if 
it pleaseth God" and he says so in a way so that the exception (that is, 
the expression “if it pieaseth God") is valid according to both Aboo 
Yusoof and Mahomed, then the man shall commit a breach of his 
oath, according to Abco Yusocf, on whom be peace, but Mahomed, 
on whom be peace, says, that (the expression “ Thou art divorced if it 
pleaseth God") does not amount to au oath, and the man shall not 
commit a breach of his oath (regardiog the freedom of the slave). 
And regard being had to the same differance of opinion, if the 
man says to his wife, “Thou art divorced if thou enter the house 
and my slave is free if thou speak to so and so if it pleaseth God ;” (the . 
meaning of it being that ** Thou shalt be divorced in the event of thy en- 
tering the Louse, if it pleaseth God, and my slave shall be free in the event 
(of thy speaking to the so and so, if it pleaseth God;”) then, according 
to the view of Mahomed, the exception shall relate both to the divorce and 
the manumission (and not only to the manumisaion, to which it adjoins), and 
according to the view of Aboo Yusoof, on whom be peac», the exception 
shali relate (only) to the second oath (and shall not apply to both) just 
aa if instead of using the exception, the man had used a condition. 
(That is to say, an oath or Yameen mast always follow the preceding clause 
without intermission; and according to Mahomed’s view an exception is 
not an onth, bat is an avoidance of what precedes; therefore, not being 
an oath, the rule, which requires absence of intermission, does not apply, 
so that the exception shall relate to both the clauses; but Aboo Yusoof 
says that the exception being an oath,its operation shall be confined to 
the clause to which it is joined withont intermission and break). 


2393. (1493.) And if the man says to his wife, **Thou art divorced, 
with the intention of God” or “with God's love” or “with God's 
pleasure” or “with his consent” (that is, if God intends or loves 
divorce, or is pleased with or consents to divorce); the woman shall not 
become divorced. " 

So also if instead of '* with (bas) " he usea the word “tn (or fee)” 
and says, “Thou art divorced in the will of God” or “in the intention 
of God " or “ in ths command of God” or “in the mandste of God” 
or “in the decree of God” or “in the power of God” or “in the 
destination by God,” the woman shall not be divorced (see paragraph — 
1395 as regards the use of the word in or ** fee."") 
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9804. (1494) And if he says, “Thou art divorced in the knowledge 
of God” or “in his knowing," the woman shall become divorced 
(because the expression means “If God knows;" but God knows every 
thing’; and if he uses the particle “lam” (or for) saying, “Thon art divorced 
for the wish of God” or “for his love (of divorce)” or “for the 
decree of God" or such like expressions, the woman shall become 
divorced, (becanse there is no condition here. See paragraph 1895), 

And if he,says, “Thou art divorced with the aid of God” or 
“with the command of God" or “ with the decree of God” or “ with 
the knowledge of God” or “with the power of God,” the woman 
shall become divorced. 


2395. (1495.) And one of the conditions for the validity of the 
exception (that is, to make it operative and effectual) according to our 
Mashsikhs, on whom be peace, is, that the exception should be capable of 
being heard (that is, it must be audibly uttered) so that if a human being 
should take his ear close to the apeaker’s mouth, he may hear it: and it 
is valid for the deaf to use the exception. 

Aud another condition relating to the validity of the exception is, 
that the same should be joined (to the preceding clause): and the 
exception does not become disjoined (interrupted) by the taking of breath, 
(See paragraph 1524 post and Vol. I, Futawai Alumgerce, page 636) or 
by sneezing, and not by belching (See paragraph 1524 post): and (use of 
words) addressing the object (Nida) between the exception and what has 
preceded it, does not amount to an interruption (so as to invalidate the 
exception); so that if a man says, “Thon art divorced, Oh Oomra, if it 
pleaseth God,” the exception is valid; so also if he says, “Thou art 
divorced, Oh adulteress, if it pleaseth God,” the exception is correct; 
so also if he says, ** Thou art divorced thrice, Oh such and such a woman, 
excepting once,” the exception of one divorce shall be valid, and two 
divorces shall be caused: and if he ssys, “Thou art divorced ao that 
thy heart migbt gladden, if it pleaseth God," these words (which are 
Lugho or unnecessary) shall be held to have caused < break, and, therefore, 
the divorce sball be caused, and the exception shall not be valid (or 
operative and effectual). 

23896. (1496. A man says to his wife, “Thou art divorced, if it 
pleaseth God thou art divorced :" according to us the exception shall 
relate to the first clause, and one divorce ahall be caused (immediately) as 
the ef * the second clause: but according to the view of Zoofar, on 
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whom be peace, the exception shall relate to both the clauses, and no 
divorce shall be caused. 

9397. (1497. And if the man says, “Thou art divorced thrice if 
it pleaseth God thou art divorced:" the woman shall become once divorced 
immediately. 

2398. (1493.) And if the man says, “Thou art divorced once if 
it pleaseth God and thou art divorced twice if it does not please God: ” 
the learned lawyers have said that no divorce shall be caused. And this 
answer is obvious according to Mahomed, on whum be peace; because 
according to him, the exception avoids the result whether it is used 
before or after (See paragraph 1191); and the man’s expression, “ If 
it pleaseth God " and his expression, ‘‘ If it does not please God” are 
each of them exceptions, and, therefore, each expression of divcroe is 
rendered void. (See paragraph 1492). 

But according to the view of Aboo Yusoof, on whom be peace, 
exception is a condition, and, therefore, the first (expression of) divorce 
shall depend on the will of God, and the second (expression of) divorce 
shall depend دہ‎ the absence of God’s pleasure; and the pleasure of 
God is hidden from us, and wo cannot be aware of its existence until 
it is made known, and therefore divorce shall not be held to have 
taken place; and because, on account of the second expression, the divorce 
is made dependent on the absence of God's pleasure, therefore, if we hold 
that that divorce has taken place (as the result of the secondclause) then (it 
follows that) God's pleasure bas become known, (because nothing in the 
world takes place except by the will of God, and therefore the divorce, 
which we have assumed to have taken place as the resalt of the second 
expression, must be on account of the will of God) and therefore the second 
expression (itself) becomes nulli&ed (because it deals with the absence 
of the will of God, and here we have got divorce as the result of the will 
of God) whilst at the same time operation has been given to it (on the 
assumption that the divorce has taken place); and therefore the divorce 
shall not be valid. | ET | 

9999. (1499) And if a man says to his wife, “Thou art divorced this 
day once, if it pleaseth God, and if it doth not please God (to-day) then 
two divorces,” and the day expires, and the woman is not divorced (that is, 
the husband does not give a divorce, and ehe does not become divorced ag 
& consequence of the first clause on account of the exception; thus shewing 
thatit has not pleased God that she should become divorced), Aboo 
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Yusoof, on whom be peace, says, that two divorces shal! be caused; becausa 
if it had pleased God that one divorce should be caused, God would 
bave aecessarily caused to be pronounced from the man’s lips one divorce 
or that day, and, therefore, when the day expired, and she did not become 
divorced, God's pleasure became non-existent; but if the man divorces 
her once that day, then more than that shall not be caused. 


9400. (1500. And if the man says, “Thou ert dirərced thrice and 
thrice, if it piensetL God:" then according to the view of Aboo Haneefa, 
on whom be peace, the woman shall become thrice divorced (as the result 
of the first portion of the expression, which is not made dependent on the 
will of God, there being an interruption or breek). 


2401. 01501. So also if a man says to his slave, “Thou art free 
‘and free, if it pleaseth God:" the slave shall become free according to 
Aboo Haneefa (as the result of the first portion of the expression which 
is not made dependent on the will of ‘tod); because the secord assere- 
ration is a surplüsage \ because the slave could only be free once for all) 
and, therefore, it shall be held to have caused a break between the er- 
ception, and what precedes it: and his two companions have said that 
the exception is valid and no divorce or freedom shall be caused. 

And as the result of this difference, if the man says, “Thou art 
divorced thrice and once if it pleaseth God:” then according to Aboo 


Haneefa, on whoin be peace, three divorces shall be caused (because the 


mention of one after three is Lugho or surplusage, as tliree includes one). 

And if the man says, “Thou art divorced once and thrice if it 
pleaseth God, the exception shall be valid, according to them all (because 
the mention of three after one is not Lugo or surplusage, and, therefore, 
the exception shall. be valid, and the divorce shall not be caused). 


2402. (1502.) A man divorces his wife thrice; then two just men 
depose before Lim, “ You verily used the exception (Jstisna, or the words 
‘if it pleaseth God ) ad) ined to the woras of divorce;" and the man 
does not remem is circumstance: the learned lawyers have said 
thut if the man, when in a state of anger, gets into such @ condition 





that, what he does not intend escapes his mouth, and that he does 


not remember 0 escapes. bis month, then it is permissibie to him 
to believe the & nt of s nesses, otherwise not. 





2403. ( 1503. per a woman claims a divorce (that is, "fiin a claim 


before the Kazee that her husband had divorced her); and the husband 
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saya (to the Kazee), ‘‘I eaid to the woman, ‘thou art divorced, if it 
pleaseth God ;'" and the woman falsifies him regarding his allegation of 
having used the [stisna (or exception): it is said in the Zahir-i-Raweyet, 
that the word to be accepted is that of the husband; but, according $2 
some of the modern writera, the word of the husband shall not be ace 
cepted unless supported by proof by witnesses (byyuna); but if the 
hasbanl says to the Kazee that what he did was that he said “I 
divorced thee yesterday, and I said if it pleaseth God,” then, according to 
the Zahir-i-Ruwayet, the word to be accepted shall be that of the 
husband. 

And it is stated in the Nuwadir, that there is a difference between 
Aboo Yusoof and Mahomed, on whom be peace: the anthor of the 
Nuwadir then goes ou to say that, according to the view of Aboo Yusoof, 
on whom be peace, the word of the husband shall be accepted, and the 
divorce shall not be caused; but that according to the view of Mahoinad, 
on whom be peace, the divorce shall be caused and the word of the husband 
shall not be believed; and this (latter) i * ناور‎ which is accepted, 
and the Fufwais given accordingly in order to ve ... the safe side (and 
to keep to the side of caution) in the matter of a woman's person in 
these times when people are proae to mischief. 


2404. (1504) And if the husband has divorced bís wife in the 
form of a Khoola (without the husband at the time of the divorce making 
any mention of the exchange or consideration for the Khoola); and the 
husband then claims to Lave used the exception in the Khoola: then, 
according to the Zahir-i-Rowayet, this, (that is, Khoola) and divorce (See 
paragraph 1593) are equal (in respect of the effect of the use of the 
exception); but if the husband mentions the exchange or considerati 
in the Khoola saying, “I have given thee thy Khoola in consideration | 
so much, and thou hast uccepted;" the husband then claims to 
have used the exception: Isam and میں‎ have said that the man shall 
not be believed by the Kazee when he ts per (or reward) for 
the Khoola : and by “accepts property or the Khoola," 
they mean the mention of consideration in "iin. pne not really 
receiving the consideration ; and just as the Kazee will not believe the 
husband in what we have stated + ia he used the exception) the 
woman also wil! not believe bim (an ill not im). 

And if witnesses depose to the KAoola a ak ood been given 
by the husband) witho exception: it is said in the Syar-ool Kabeer 
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(that this question, whether the exception was used or not shall have to 
be treated in the following way) that when the husband and wife differ, 
the man saying, “I said Messiah is son of God es the Christians say” 
(when the man shall not become a Kafir and the marriage shall not be 
annulled) ; but the woman, on the other band, says thou didst not say “as 
the Christians say" (tbe effect of which is to make the man a Kafr 
when the marriage shall be annulled): the word to be accepted shall be 
that of the husband, on his oath: (so also in the case of the dispute 
regarding the use of the exception, the husband’s words shall be 
believed). 

And if the woman produces witnesses, who say, “ We did hear the 
husband say ‘ Messiah is the son of God’ and that the husband did not 
say anything else ; " whilst the husband says, ** I said ‘as the Christians 
say,” but they did not hear:” the Kazee shall verily give effect to the 
evidence of the witnesses (of the woman) and shall effect separation 
between him and his wife, (and according to this analogy the case 
inrolving exception must also be treated in the same fashion). 

But if the witnesses (cited by the woman) say, we do not know whether 
the man said this or not (that is, whether the husband used the words **as thc 
Christians sa y") but that we did not hear from the husbandanythingbesides 
his words “ Messiah is the son of God: " the Kazee shall not believe the ervi- 
dence of the witnesses (because they cannot say whether the words were 

used or not) until those witnesses depose that tbe bueband did not say, with 
the words, ** Messiah is the son of God" other words (to the effect “as 
Christians say.") And the learned lawyers have treated the husband's 
elaim of having used the exception whilst divorcing his wife in the same 
way as the above case. 

Shamsb-ool Ayma Sarukbsy, on whom be peace, has said, that this is 
one of those cases in which evidence of a negative fact is accepted. 

And if the exception bas come out of his mouth without his inten- 
tion, or if he has used the exception without knowing its meaning, the 
effect of the same is already stated. (See paragraph 997.) 

2405. (1505. A man says to his wife, “Thou art divorced, and 
divorced, and divorced, if it pleaseth God:” the exception is correct, and 
the divorce shall not be caused ; (because repeating divorce three times is 
saying, ' Thou art thrice divorced,” and, therefore, there is no break or 
interruption ; but if he had repeated divorce mur times, there would have 
been a break). » 
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2408. (1506.) And if the man says, to bis wife, “ Thou art divorced, 
and divorced, and divorced, and divorced, if it pleaseth God:” the learned 
lawyers have said that, according to inference (Ayas) from what Aboo 
Huneefa, on wliom be peace, has said, three divorces shall be caused ; 
because something (that is, the fourth word of divorce which is a surplus- 
age) intervened between three divorces and between the exception, which is 
of no effect, and therefore that thing is (Lugho or) a mere surplusage; and 
therefore the exception shall not be correct (or operative,) just as if 
the husband after mentioning three divorces makes a pause before coming 
to the exception. 


And according to the view of Aboo Yusoof and Mahomed, on whom 
be peace, no divorce shall be caused. 


2407. (1507.) Moulana (Kazee Khan, the author of these Futawa), 
on whom be peace, has laid down that, if tle husband says to his wife, 
“Thou art divorced twice and twice, except one," then the woman shall 
become thrice divorced (because the exception here takes away one out 
of two plus two (and no Lugho matter intervenes). 


2408 (1508. And if the husband says to his wife, “Thou art 
divorced twice and twice except twice: " two divorces shall be caused. 


2409. (1509.) And if he says, “ Thou art divorced twice and twice 
except thrice :” the woman shall become thrice divorced; because it is 
not possible to give effect to this expression as an exception of three 
from two, whether it be the first two or the second two; and it is not 
possible to give effect to the expression as an exception of three from 
the two twos taken together; (because an exception relates to that to 
which it ia nearest, see Futuli-ool Kadeer, Vol. 2, page 233): the expression 
therefore becomes an exception, so that one and a moiety must be taken 
out of each of the two twos, and, therefore, the exception necessarily 
becomes void. (See Rudd-ool Moohtar, Vol. 2, page 845, and Futawai 
Alumgeree, Vol. f, page 633, and Door-ool Mooktar, page 250 of the Edi- 
tion of 1856. In causing divorce a fraction is taken as a full number, but 
in excepting a fraction the fraction pulli&es the whole of the exception. 
See paragraph 1534 post. Be it noted that che second “twice” is not a 
Lugho or surplusage; because after two divorces the man still has one 
divorce in his power ; but if hc says, ** Thrice and thrice except four” as 
in paragraph 1512 post, thc second thrice becomes a surplus interruption, 
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and therefore the exception in this case is void on account of the inter- 
vention of a surplusage. See also paragraphs 1532 and 1551 post). 


9410. (1510. When a man says to his wife, ** Thou art divorced 
four times except three: " one divorce shall be caused. 


2411. (1511.) So also if he says, “Thou art divorced ten times 
except nine: " this shall amount to one divorce. 


2412. (1512. And if the husband says to his wife, “Thou art 
divorced thrice and thrice excepting four:" Aboo Huneefa, on whom be 
peace, says, tbat three divorces shall be caused; because the second 
“thrice’’ is a surplusage, and, therefore, the same becomes an interrup- 
tion between the exception and the word *'thrice" mentioned first. 
And Mahomed on whom be peace, says, that two divorces shall take 
place; because the husband joined the first **three" to the second 
“three,” by the conjunction “and,” and be, therefore, in effect said, 
** Thou art divorced aix times except four; " and, therefore, two divorces 
shall be caused. 


2413. (1513.) And if the husband says, “ Thou art divorced thrice 
except once and twice:” it is reported from Aboo Huneefa, on whom 
be peace, that he held that three divorces shali take place; (because the 
exception is void being an exception of a thing from itself) just as if he 
had said, “Thou art divorced thrice except thrice.” And ‘Aboo 
Yusoof, on whom be peace, says, that two divorces shall be caused; 
(because the exception of “ once " having become operative on - 
account of its close proximity to the word “except,” there remained 
two; and if from this two, the two involved in the word “twice” is also 
to be excepted, then there wil! be an exception of three from three; see 
paragraph 1516 post); and therefore the exception of ‘‘once” is valid, 

 &nd that of the rest void. 


9414. (1514) And if the man says, “ Thou art divorced once, and 
once, and once, exceptthree:" the woman shall become thrice divorced, 
just as if he had said, “Thou art divorced thrice except thrice.” 


2415. (1515.) So also if the man says, “Thou art divorced once, 
and once, and once, except once, and once, and once:” the woman shall ہہ‎ 
become thrice divorced (the exception is inoperative, as it amounts to an 3 
exception of the thing from itself). 








OW COWDITIONS IN DIVORCE. 219 


9418. (1516.) And if a man says to his wife, “Thon arẹ divorced 
thrice, except once, and once, and once:" the woman shall become 
divorced thrice; becanse the man bas brought together the things excepted, 
by the conjunction “and” so that the husband in effect says, “Thou 
art divorced thrice except thrice.” 

And Aboo Yusoof, on whom be peace, says, one divorce shall take 
place, and the exception is correct (or valid and operative) in respect of 
the first “one” and the second “ one ;” because this amounts to excepting 
a smaller from a larger quantity (that is, it amounts to excepting two 
from three) and that the exception of the remainder (that is, the third 


* one") is not correct, in order to avoid the result of excepting a thing 
from itself, ræ 


2417. (1517.) And if the man says, “Thon art divorced — 
except once or twice," and dies before explaining himself (whether 
intended to give effect to the expression “once” or to the expr n 
“twice” contained in the exception in the alteraativo form) then, accord- 
ing to some traditions from Aboo Yasoof, on whom be peace, one divorce 
shall be caused; but two divorces shall be caused according to Mahomed, 
on whom be peace: so that according to Aboo Yusoof, on whom be peace, 
the (result is. that the) exception operates on the-larger number (of the 
two numbers mentioned in the exception, that is, two) and the divorce 
caused ia confined to the smaller number (that is one); but scoording to 
Mahomed, on whom be peace, the number excepted is the smaller number 
(of the two numbers mentioned in the exception, that is, one) and there- 
fore two divorces shall be caused. But on the other hand, it is stated in the 
book on Wusaya (or Wiila) that in case there is a doubt as to the operation 
of the exception (and the doubt arises when the two numbers are used in the | 
alternative as in the case given, and the doubt is, whether it will operate ag 
regards '*once" or “twice’’) then according to the view of Aboo Yusoof,on 
whom be peace, the exception must relate to the smaller number (that is, 
the lesser of the two excepted things must be excepted) because, according 
to him (that is, Aboo Yusoof), exception means deducting; and when doubt 
arises whether a smaller number ore larger number is to be excepted, then 
= that is to be excepted regarding which is certainty; 6.9., in 












e case given the donbt is whether two is ted or one is excepted; 
_ then if we hold that two is excepted, that two includes one, 
+ re is no doubt as to one, and therefore one should be excepted and two 
^. سے وھ‎ should be caused); but that, according to the view of Mahomed, on 
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whom be peace, exception means (and implies) a statement of the re- 
mainder after (having deducted) the thing excepted, and, therefore, any 
doubt which arises regarling the exception effects the whole of the 
expression with doubt, and tberefore nothing shall be established (by the 
whole of the expression) but that in regard to which there is (absolute) 
certainty (and, therefore, in the case given, doubt arises whether the whole 
expression meant to assert one or two: if the exception relates to one, 
then the expression means to assert two, but if the exception applies to 
two, then the expression means to assert one; therefore the certainty 
is, that the expression meant to assert one). 

And it is stated in the chapter on Ikrar when a man‘says to another, 
* For thee, are due against me a thousand except hundred or fifty," then it 
is stated in the Nuwadir of Aboo Soolyman, on whom be peace, that 
what is due against the man is nine hundred and fifty (relying on the 
view of Aboo Yusoof, that exception means taking off, and therefore what 
is certain must be excluded): and it is stated in the traditions from Aboo 
Hufs, on whom be peace, that what is due against the man is nine 
hundred; and this latter view is correct (relying on the view of Mahomed 
that the whole must be taken as a net statement, and therefore that in 
which there is doubt must be thrown away). 


9418 (1518.) A man says to his wife, * Thou art divorced thrice 
except something:” she shall become divorced twice according to the 
Kazee (because the exception shall apply to one, that being certain). 


2419. (1519. When a man says to his wife, “ Thon art divorced 
thrice except once to-morrow” or says, <“ Except once, if I speak to so 
and so!’ no divorce shall be caused before the morrow arrives, or before 
the speaking takes place: snd in the event of the speaking taking place 
or the morrow arriving, two divorces shall take place; because the 
principle is, that the thing from which something is excepted must be 
of the same quality (jins —kind or genus) with the thing excepted, and, 
therefore, when the thing excepted is made dependent oa another thing 
or is referred to the morrow, then the thing from which exception is 
made must also be made dependent on that other thing or must refer 
to the morrow (and therefore no divorce shall be caused immediately). 


2420. (1520.) When a man says to hia wife, “Thou art divorced, 
Ob adulteress, thrice : '' Aboo Haneefa, on whom be peace, says, that the 
woman shall become thrice divorced, but there shall be no punishment 
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for the man (for fulse imputation of adultery) nor will Lian be necessary 
on him: but Aboo Yusoof, on whom be peace, says, that the woman shall 
be divorced once (that is, as the result of “Thou art divorced") and the 
man shall he liable to punishment, because the consequences of a false 
imputation (Kuzuf or accusation) of adultery are more severe than the 
consequences of a divorce, and, therefore, the expression of adultery 
(that is, the man’s expression ‘Obl adulteress’) shall be held to have 
caused a break between the word, ** thrice” and the word “ divorced ;” 
and therefore one divorce shall be caused, (because the interruption caused 
does away with the effect of the expression “thrice” and the word '*thrice" 
shall not relate to divorce atall, not being adjoined to divorce; but, on 
the other hand, Aboo Haneefa saya, it must be read as occurring without 
any break at all and as relating to divorce). 


2421. (1521.) And ifa man says to his wife with whom he has 
not had sexunl intercourse, “ Thou art divorced, divorced thrice: ” only 
one divorce shall be caused (becnuse one divorce is sufficient for her). 


2423. (1522.) A man says to his wife, “ Thou art divorced thrice, 
therefore know thou, if God pleaseth:" the exception is valid (and operative 
and effectual, because the expression, “Therefore know thou” is not the 
' introduction of unconnected words, and those words do not cause a break 
or interruption, and there shall be nodivorce; the word “ therefore " ghew- 
ing that it is a part of the frst expression). 


2498 (1523.) Ifs man says, “Thou art divorced thrice, know 
thou, if God pleaseth " or says, “‘ Go thou, if God pleaseth : " she shal’ 
become thrice divorced, and the exception shall be void (because the 
expression, “Know thou" without being introduced by “therefore” 
shews that it is an independent speech not related to the first — 
of the sentence). 


2424 (1524) A man takes oath by the divorce of his wife And in- 
tends (that is to sny, has a mind) to say at the end, ** If it pleaseth God," 
when some person stops his mouth; then if he mentions the exception, after 
the person has let go his hold on his mouth, and mentions it immediately 
after (Mousoolan) the band is removed from his moutb, the excep- 
tion shall be correct (and operative or effectual), just as in the case of 
interruption caused between divorce and exception, by sneezing or 
belching (in which case the exception is valid, and no divorce is cnused, 
see paragraph 1495). 

28 
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2425. (1525. A man intends to administer oath to another man, 
but fears that the swearer wight use the exception: then the device in 
this matter for the man first mentioned is, that Le should cominaud the 
other man to say immedictely after his oath and as adjoined to it 
(Mousoolun), “ God is pure" or “I ask pardon from God,” or to use such 
an expression that the exceptior would be invalid after 1t. 


2496. (1526. A man says, “ By God I will not speak to so and so, 
may God pardon, if it pleaseth God :" the learned lawyers have beld 
that this, in case of an oath relating to divorce, shall amount to an excep- 
tion, morally speaking, (but according to the Kazee it shall not so amount, 
there being interruption, and therefore the Kazee shall not decree 
divorce). ۱ 

2427. (1527.) A man says to his wife, “Thou art divorced thrice or 
not (Au la)," and the Persian of it is “ or not :” no divorce shall be caused. 
So also if he says, * Thou art divorced nud except (Wo ilz)” aud the 
Persian of it is, “ and but " (no divorce shall be caused). 


2438, (1528.) So also (no divorce shall be caused), if he says, 
“Thou art divorced thrice if it be (In kana) and the Persian of it is “if it 
be." So also if he says, *''Thou art divorced thrice if (in) and the 
Persian of it is “ if (or) Agur.” 

So also if he says, “ Thou art divorced thrice, if not (in lum)" and 
the Persian of itis “if not — Agur-na.”’ 

Sə also if he says, “Thoa art divorced thrice if it be not (In lum 
yukoon) " and the Persian of it is '* A4gur na buwud—if it be not.” 

Because all these expressions are expressions indicative of condition; 
and whenever & condition adjoins the effect, the condition takes away 
from the effect the quality of instantaneous operation (or Tunjeez and 
Eekaa). 


„ 2429. (1529. A man takes an oath on the divorce of his wife 
tint he will not speak to so and so except by mistake (saying, “I will 
not apenl to so and so for ever except by mistake; and if I speak except 
by mistake, my wife is divorced); he then speaks to the so and so by 
mistake, and then speaks to him knowingly: he shall commit a breach of 
his oath, because what lie excepted wns “speaking by mistake” from 
absolute speaking and, therefore, what remains over and above the apeak- 
ing by mistake, remains included in tie oath (that is, the oath includes 
intentional speaking). = 
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2430. (1530.) And if a man says to bia wife, * Thou art divorced 
if I speak to so and so unless I do so by mistake" (Tla un) and speaks 
by mistake, and then speaks knowingly: be shall not commit a breach of 
his oath, because the expreseion “ unless” ۰۲۱ un) is used to shew 
the point of limit (or Ghait, that is, the oath means, ‘I will not speak 
to so and so up to the time I forget," therefore when he forgets, the 
prohibition reaches its point of limit, and the oath comes to an end, 
contrary to tlie caae in 1529, where the limit of absence of speaking is not 
a mistake). God says (see Vol. I. of these Lectures, pace 12, paragraph 
75 )71(,[ “ You will not (yourself) take it unless (or Illa un) you shut 
vour eyes to it ;" and he intends by this, Ghat or termination (that is, 
the period of not taking lasts as long as the eyes nre open, and the period 
of not taking terminates by the closing of the eyes, and therefore tbe 
closing of the eyes is the (hait o: termination of the period of not tak- 
ing). Therefore, if he speaks by mistake, bis oath comes to an end, and 
he shall not commit n breach of his oath afterwards. 


2431. (1531.) A man says to another, “I slinll certainly come to 
thee up to (Ila) ten days except that (Illa un) I am dead" and intends iu 
bis mind, “If Ido not ever die;" (that ia, “I shall certainly come 
to thee within ten days if I live for ever, and if I do aot live perpetually 
but die like others, I shall not come); ” then if his oath is in reference 
to God, he shall not commit a breach of bis oath (because the words are 
open to the construction which the man says he intended); but if his 
oath relates to divorce or emancipation, he shall not be believed (because 
the apparent meaning of bis oath is, “If I live for ten days I shall come 
to thee within ten days). * 


2432. (1532.) A man says to his wife, “Thou art divorced twice 
and once, except once: ” two divorces shall be caused, because bringing 
together one and two by the conjunction “and ” is the same as expressing 
& collective sense by a collective expression; so that he in effect says, 
“Thon art divorced thrice except once," therefore two divorces shall be 
caused. (See paragraphs 1509 and 1551 post). 


2433. (1533.) And ifn man says to his wife, “ Thou art divorced 
thrice, other than (Ghyr) three, other than two:” then Mahomed, دہ‎ 
whom be peace, saya that two divorces shall be caused. 


And if he says, “ Thou art divorced ten times, except. nine, except 
one :" two divorces take place. 
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And the principle in these cases (where after one number, there are 
two or more numbers mentioned by way of erceptions, see Rudd-oo! 
Mooktar, Vol. II, page 847), is, that the first mentioned number shall be 
put on the right band (t.e., on the left hand in English), and the second 
number shall be put on the left band (t.e., on the right hand in English), 
and then the third number shall be placed again on the right hand (i.e., 
on the left hand in English), and then he shall subtract the sum of what 
is on the left side (t.¢,, on the right side in English) from what is on the 
right sice (t.e., on the left side in English), and what remains on the 
right side (t.e., on the left side in English) after the subtraction, shall 
denote the number of divorces caused on the woman— 


3 frst mentioned; 3 second mentioned. 
2 tbird mentioned. 
5 
5 minus 3=2 
10 9 
1 


11 
11 minus 9=2. 


9434 (1534) And if he says, “Thou art divorced thrice except 
one or balf of one:” three divorces shall be caused; because the man 
creates a doubt in the thing excepted (by using the word ** or”): and 
therefore the least number is the thing excepted, (see paragraph 1517), 
so that he, in effect, says, “Thou art divorced thrice except half of one” 
(aud the exception of a fraction is not valid, see paragraphs 1509 and 
1551; what is certain shall be excepted and that is half : therefore “one” 
goes for nothing, but half for the purposes of exception amounts to 
nothing ; therefore nothing is excepted). 

2435. (1535.) So also if the man says, “Thou art divorced thrice 
except once or nothing:” three divorces shall be caused, because he makes 
no exception. 

9436. (1536.) When a man snys to his wife, “ Thon art divorced 
twice, and twice and twice except four :" she shall become divorced twice. 

And if he says, “Thou art divorced, thou art divorced, thou art 
divorced except once;" three divorces shall be caused (because there being 
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no “and” the exception shall relate to that which precedes it, and there- 
fore this is a case of exception from the thing itself, and therefore the 
exception is void). 

So also if he says, “ Thou are divorced thrice, except once and once 
and once ;" she shall become divorced thrice (the exception beiog void as 
being the exception of a thing from itself). 


24371. (1537.) A man says to bis wife, ** Thou art bain (completely 
divorced)" intending thereby ‘“ thrice except once:” the woman 
shall become twice bain (that is, she shall become twice divorced and 
the two divorces shall be of the bain character). Bat Mahomed, ou whom 
be peace, says, that she shall be once (bain or completely) divorced (the in- 
tention being disregarded, and the exception is disregarded, because he, 
in effect, says, “ Thou art divorced once, except once.) " 


2438. (1538.) So also if he says, “Thou art divorced thrice all 
bain or complete except once:" she shall become twice completely 
divorced. 


2439. (1539.) And if he says, “Thou art divorced thrice com- 
pletely except once,” or rays, “thrice al-bultuta (cut off) except once," two 
revocable divorces shall be caused (because when he uses the word bain 
in the plural number and says “ all bain " as in paragraph 1538, this means 
that each divorce is bain ; when he says thou art divorced tbrice com- 
pletely as in this paragraph, this means that three divorces shall, according 
to law, make you bain; therefore two divorces shall take place, but they 
sliall be of the Rujue or revocable character). 


2440. (1540.) So also if he says, “ Thou art divorced thrice except 
one bain" or “One cut off or al-builuta :" two revocable divorces 
shall be caused. 


2441. (1541.) And if he says, “Thou art divorced thrice (which 
are) unlawful except once :” she shall be divorced twice with the husband 
having power of revocation: (it is prohibited to give three divorces at. 
once; the man shall be sinful if he does so, although the three dirorces 
shall be caused). 

2442. (1542.) A man 5078145 his wife, “If thou shalt enter the 
house, then thou art divorced thrice which shall not be caused on thee 
except after thou hast spoken to so and 30 ;" the woman then enters the 
house: she shall become thrice divorced, and the condition of speaking to 
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so and so shall be void, (because a surplusage consisting of “ which shall 
not be caused " is found here which avoids the exception). 


2443 (1513. And if he says, “Thou art divorced to-day thrice 
which will be caused on thee to-morrow:” the woman shall become divorced 
this day thrice {because the Eekaa or Tunjeez or Insha that is the causing 
of divorce must be instantaneously effective unless there is a condition, and 
bere there is no condition or exception to postpone the Tunyeez or instan- 

aneous ¢ffectuation of the divorce). 


2444 (1544) And if the man says to his wife, “Thou art divorced 
to-day. if it pleaseth Satan or it pleaseth the Angel:" no divorce shall take 
place (because the pleasure of Satan or the Angel cannot be known). 


2445. (1545.) And if the man says, ۶۶ Thou art divorced, whatever 
God wishes will bappen :" no divorce shall be caused. 

So also if he says, “ Thou art. divorced except what God wishes," 
or says, “ except that God wishes :" no divorce shall be caused (because 
these are different forms of exception). 


2446. (1546.) When a man says to his wife (with whom he has 
had intercourse), “ Thou art divorced twice, no but (la bul) once (that 
is, not twice, but once):" she shall become divorced thrice (because two 
divorces were caused as soon as the words were spoken, and the husband 
has no power to remove the divorces so caused and one more shall be 
caused because the husband causes it). 

And if he says, ** Thou art divorced, not but (la bul) divorced," (that 
is, ** No, not divorced by the first mentioned expression, but divorced by the 
second expression):" the woman shall be divorced twice (that is, once by 
the first expression, which, when used, causes instantaneous divorce, al- 
though by the particle subsequently used the man seeks in vain to 
negative the effect thereof; and a second divorce by the second 
expressiol), 

So also if he says, “Thou art divorced once, not but (la bul) 
once, " (two divorces shall be caused). 

So also if the man says, * Thou art divorced once, not but (la bul) 
divorced once," (two divorces shall be caused). 

2447. (1947. A man says to his wife, “Thou art divorced or 


notbing," the expression is void (and no divorce shall take place); and 
then if be says, “ I cause the divorce which I said (in the aforesaid first 
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expression, in which the word nothing was used :)" the woman shall now 
be divorced (see paragraph 982). 

And this is an illustration of a case where a man divorces bis wife 
and another man says, ** I cause the divorce (on my wife) of the co and so 
(referring to the first mentioned man) who has caused it on his wife," 
in which case the wife of the speaker shall be divorced. 


2448. (1518.) A man says to bis wife,“ Thon art divorced once, 
not but (la bul, to-morrow:” the woman shall become immediately 
divorced once; and when the morning of the next day dawns aud the 
woman is in her Iddut, another divorce shall be ۰ 


2449. (1549.) A man says to his wife, * Thou art divorced thrice, 
except a moiety of it (i.e., of one divorce or Tulkut) : two divorces shall 
be caused (according to tlie view of Aboo Yusoof, because to subtract a 
moiety from three means to subtract cue from three, a fraction, according 
to him, being equivalent to the full number both in the matter of causing 
divorce aud also in the matter of excepting divorce; therefore one being 
subtracted from three there remains two; see Vol. II, Rudd-ool Mooltar, 
page 847, where it is laid down tliat where a man says, ** Thou art divorced 
thrice except a moiety of one divorce,” tliree divorces shall be caused 
according to the approved view, but two divorces shall be caused according 
to the Sany, i.e., Aboo Yusoof; because, says the Rudd-ool Moohtar, a 
divorce cannot be divided into fractions in causing it, so also it shall not be 
divided into fractions in the exception ; so that the husband shall be taken 
to mean, “except one.") But if he says, “ Except a moiety of eacb,” 
then three divorces shall be caused (according to all the authorities ; because, 
according to Aboo Yusoof, either the expression means excepting three 
when there is an exception of a thing from itself, and tbe exception 
is invalid, or it means the causing of three moieties of divorce which 
means three divorces; whilst accordiug to Aboo Haneefa, the exception 
of & fraction vitiates the exception). 


2450. (1550.) A man says to liis wife, ** Thou art divorced, if thou 
never bad a father” or snys, ‘if thou never had a sister," or says, “if 
verily I do not love thee:" this amounts to an exception, and the woman 


shall not be divorced in any way. # 


2451. (1551.) What renders an exception void consists of five things; 
one of which is when the thing excepted is larger than the tbing from 
which it is excepted; as for instance, if you were to say, “Thon art divorced 
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thrice, except four," and in this case, the exception is not valid; secondly,— 
when ہ‎ fractiou of a divorce is excepted; for instance, if you were to 
say, “ Thou art divorced except half of it," in which case the woman 
shall become divorced once; thirdly,—when the thing excepted is similar 
to the thing from which it is excepted; as for instance, if you were to 
say, “Thou art divorced thrice except thrice; *؟‎ fourthly,— pausing 
otherwiee than for the purpose of taking breath or on account of 
sneezing and the like, when the pause is made without any necessity, 
although the pause might be for a shori period (that is, pause even for 
& short period without any necessity invalidates the exception, but pause 
does not invalidate it when it is made to take breath or to sneeze, &c,), and, 
according to some of the traditions, when the man’s pause is for a period 
equal to that occupied in taking breath, although be could have avoided 
the pause, the pause shall rot invalidate the exception (but the exception 
suall be considered valid and as having been pronounced in immediate 
succession, without any break); fAfthiy,—that expression which renders 
part of the exception valid and renders a part void ; just as if you were to 
say, “ Thou art divorced twice and twice except three " (here the three 
cannot be excepted either from the first two or from the second two, and 
therefore it is necessary to-take one and a half from the first two and one 
and a half from the second two, but you can take out one from each of 
the two and cannot take out the fraction from each, and. therefore, the 
exception shall be wholly void). 
God knows best. 





CASES WHERE DIVORCE IS MADE DEPENDENT ON MARRIAGE. 

2459 (1552. A man says, “If I do so and so then my wife is 
divorced," be having no wife at the time; he then marries & wife, and after- 
wards does the act (which he had sworn notto do): he shall not commit a 
breach of bis oath (because it is necessary, when taking an oath making 
the divorce of a woman dependent on something, that she should be then, 
that is, at the time of the oath, in the man's ownership by marriage, or 
the condition itself must be the cause of ownership by marriage, that is to 
say, the condition must be marriage itself). 

2488. (1553.) And if aman says, “If I marry a woman or order 
(or authorise) a person to give me in marriage to a woman, then the 
woman is divorced ;” he then orders some person to give him in marriage 
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to a woman, and the person so ordered does as he is bid: tbe wife of the 
swearer shall not become divorced, inasmuch as the man commits a breach 
of his oath by giving the order, but the breach does not lead to the effect 
contemplated in the oath (because the oath was “If I order a 
marriage, then the woman is divorced: "' therefore the divorce is the 
effect of the order itself, so that as soon as the order is giren, a breach of 
the oath takes place, but tbis breach does not lead to the divorce, because 
there is no oath in existence at the time of the marriage, which takes 
place after the oath; and the other portion of the oath becomes in- 
effectual, because the oath beirg in the alternative, the order satisfies the 
oath). 


And this is an illustration of what is reported from Aboo Yusoof, on 
whom be peace, that, if a man says, “If I marry such and such a woman or 
make proposals for her. marriaze, then she is divorced," he then makes 
proposais for marrying a woman, and marries her, he shall not commit a 
breach of his oath ; because the breach of oath was committed by the 
proposal to marry the woman (and, therefore, tbere shall be no fresh breach 
as a consequence of the marriage; and altbough there was a breach of 
oath as the effect of the proposal, the consequence of the breach is not 
secured, because the condition was a thiog different from marriage, and 
the other part of the oath leads to no consequence for reasons already 
stated). 


2454. (1554) When aman says to an unknown woman or to one who 
was his wife, but has been divorced by bim completely, and, therefore, has 
become completely separated (bain) from him, “If I make proposals to 
thee," or says, ‘‘ propose to thee,” or says, “if I wish tc propose," or 
says, “if I wish (thee)," “divorce on thee; " he then marries her: the 
learned lawyers have said that his wife shall not become divorced ; because 
the man oommits a breach of his oath by his intention to marry before 
marriage; he shall not, therefore, commit a breach of his oath by 
marriage. 

Moulana (Kazee Khan, the author of these Futawa) on whom be 
peace, says, that this answer is clear when (after having taken the oath 
as aforesaid) the man, before (actril) marriage, says, **I desire to pro- 
pose to such and such a woman” (in which event, the case comes exactly 
within the oath, the intention to marry having found expression in words, 


although no divorce would be the result inasmuch as the condition 
29 
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is an event different from marringe); but if he does not sav so (that is, 
if he does not say before actnal marriage “I desire to propose to such and 
such a woman), and if bis oath has been expressed in the words, “If I wish 
thee," or “wish to propose to thee," (as in the oath at the beginning of 
the first portion of paragraph 1554) then this answer is difficult of compre- 
henaion; because intention is a mere act of the wind just as one’s wish 
) Musheeu!) and consent (Rara, i.e., acquiescence), and, therefore, tbe man 
shall not be held responsible (for what passes in his mind) until he gives 
expression to that intention. 


2455 (1555.) A man says, “If they gire me such and such a wo- 
man for my wife, divorce to her : the learned lawyers have said that this 
oath is not correct, so that if he (himself) marries, he shall not commit a 
breach of his oath (and the oatb is not binding, because, in order to make 
the oath binding, it must relate to a marriage to be contracted by himselt 
and not by others): and Sheikh-ool Imam Aboo Baker Mahomed, son of 
Fuzul, on whom be peace, says, that this oath is correct, and the woman 
aball become divorced (because when the man says, ** If people marry mv 
to so and so" means “ If it so happens that I should marry her)." 


2456 (1556.1 So also if a man says to his parents, “If you both 
shall gire me in marriage to a woman, then she is divorced; they then 
give the wan (their son) in marriage to a woman by his order: the 
learned lawyers have said that this oath is not correct, and the woman 
shall not become divorced. And Sheikh-ool Imam Aboo Baker Maha- 
med, son of Fuzul, on whom be peace, says, that this oath is correct, 
and the woman shall become divorced : &nd this view is correct; because 


the act of giving one in marriage is not eompleted without the swearer 
marrying (the woman). 


2457. (1557.) Andif a man says, (in Persian), “ If they give the 
danghter of so aud soto me, divorce to her;" they then give her in 
marriage (to this man): she shall not become divorced. But if he says. 


* 1۴ they give (the daughter of so and 80) to me for my wife ;" then sle 
shall becoine divorced. 


2458. (1558., And if a man says (in Persian), “ [f such and such 
a woman is given to me for my wife," (without saying “and if I marry 
her"): the learned lawyers bave said that this oath ia not correct. 

Moulana (Kazee Khan, the author of these Fntawa) on whom be 
peace, says, that it is fit that tne oath shonid be correct (and binding) 
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ecording to the view of Sheikh-ool Imam Aboo Baker Mahomed, son of 
Fuzul, on whom be peace. 


2459. /1559.) And if a man says, “If I take such and such ۵ 
woman as my wife, divorce to her;" he then marries her: the woman 
ahall become divorced. 

9460. (1560.) And if a man says to his married wife, “ If I marry 
thes,” or says (in Persian), “if I take thee as my wife," this relates to 
(future) marriage (that is, the woman being already married, the word 
Tusuwwoo) or “ marry” in the oath shall not be supposed to signify any 
other or secondary meaning, such as sexual intercourse, but it shall be 
restricted and confined to its own primary and literal meaning, so that 
the divorce shall only take place if the man happens to divorce her and 
then marries her again). 

2461. (1561.) So also if he says (in Persian), “If I marry thee 
(5.4, make nikah with thee):’’ this oath shall relate to the marriage (and 
not to its secondary meaning of sexual intercourse, and this is the cor- 
rect view. 

And if he says in Arabic, ۰ If I make nikuh with thee (then thou art 
divorced): " the oath shall relate to sexual intercourso (because nikah pri- 
marily means sexual intercourse). 

2462. (1562) And if a man says (in Persian) to a woman whom he 
has divorced by a revocable (Rujue; divorce, “ If I take thee as my 
wife,” this shall relate to marriage; and if he intends (by the words, ‘‘If 
I take thee as my wife") to mean revocation of the divorce (the words 
being susceptible of that meaning) his intention shall be correct (and valid 
and operative); but in the absunce of any intention, the oath shall relate 
to marriage, (because the words ordinarily mean marriage). 

2463. (1563.) A Fusooles (volunteer) gives a man in marriage to a 
woman; the man then (before ratification)’ takes »ath that he will not 
marry à woman; the swearer then ratifies (or permits) the marriage 
which the Fuzovlee (or volunteer) had contracted before the oath: the 
man shall not commit a breach of bis oath, because ratification (or per- 
mission) is not marrying. 

And if the man takes the oath beforethe Fusoolee (or volunteer) gives 
him in marriage, saying, “I will not marry a woman (aud if I do ao she is 
divorced)" and afterwards the Fuzooies gives him in marriage to a woman, 
and the swearer ratifies the marriage (contracted) by the Fuzooles by express 
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words, he shall commit a breach of bis oath: (because ratification relutes 
to the marriage at the time it was contracted by the Fwzoolee, and in this 
case such time was after the oath); but if the man ratifies the marriage 
by acts such as sending the dower or such like things, the lenrned 
lawyers have differed in this matter: aml most.of the Masbnikls are of 
opinion that the man shall not couımıt a breach of his oath. 


3464. 1704. Andif aman appeints another man his Vakeel, for the 
purpose that the Vakeel should give the man in marriage to a woman; 
the man then takes oath that he wit m-t marry. (saying “if I marry a 
woman then she is divorced;"’) and the Vakeel gives the man in marriage 
to a woman: the man skall commit a breach of bis oath; because the 
contract made by the Vakeel relates to the client as (if the contract 
had been effected by) tbe words of the client, and, therefore, the man 
shall commita breach cf his oath, just as if a man were to ratify by 
express words the marriage contract by the Fu-oolee (as in paragraph 
1563 second case). 


2465. (1565.) And if a virgin (ie, one not already married), 
swears that she will not give ber person in marriage (that is, not marry 
at all), and ber guardian gives her in marriage ; and she keeps quiet (on 
the information being conveyed to her): it is reported from Mahomed 
ou whom be pesce, that be (Mahomed) has said (bat she sball commit a 
breach of her oath, and that he (Mabomed) has rendered her permission 
(or ratification) by acts as a breach. 

2466. (1566.) A man swears that be will not marry a woman; he 
then marries a woman by an invalid marriage: it is stated in the work 
called the Kitab, that Le shall not commit a breach of his oath: the 
learned lawyers bave said that this is the view of Aboo Yusoof and 
Mahomed, on whom be peace; but that, according to the view of Aboo 
Haneefa, on whom be pence, the man shall commit breach of his oath; 
but the correct riew is tn..* ۲۶۱۸ down in the Kitab (of Mahomed). 


2467. (1567.) A man says,“ Every woman whom I shall marry, is 
divorced," intending thereby to refer to the women of such and such & 
place, or intending thereby to refer to Negro women or other (particular) 
women: the man shall not be believed by the Kazee according to the 
Zabir-i-Rawayet. 

2468  (1568.) And ifa man says, “Every woman whom I shall 
ever (or for all time to come) marry " or says, “ whom I shall marry for 
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thirty years, is divorced, if I speak to so ana s80; ’” and he then marries 
a woman, before speaking (to the so and s0), and marries another after 
that (that ia, after speaking to the so and so): every woman whom he 
marries, during that time, shall become divorced. 

But if his oath bas no reference to time, es for instance when he says, 
* Every woman whow I shall marry is divorced if 1 speak to so and so," 
and lie marries one woman before speaking to the so and so and marries 
another woman after speaking to the so and so, then she whom he bas mar- 
riel before speaking to the so and so, shall become divorced, but the 
woinan whom he marries after speaking to the so and so shall not become 
divorced. 

And verily has this case been discussed before. See paragraphs 1452, 
1453 aud 1454, 

2489. (1569. Aud if a man says, “ If I speak to so and so, then 
every womau whom I shall marry, is divorced: ” then divorce shall not be 
caused on the womau whom he marries before speaking to the so and 
so, whether the oath is an absolute one (that is, without reference to time) 
or one which has reference to time. 

And if he intends that divorce should be caused on the woman whom 
he marries before speaking to the so and so, his intention shall be correct 
(or valid and operative); because speaking to the so and so admits of 
taking place before and after the marriage; and, therefore, dirorce slin)? 
be caused on the woman whom he had married before speaking to the so 
and so by virtue of his intention, and divorce shall be caused on the 
woman whom he marries after peaking to the so and so by virtue of the 
obvious meaning of tlie words used ‘in the oath): and therefore divorce 
shall be caused ou both of them. 

9470. (1570.) A man says, “ Whichever woman I shall marry is 
divorced: ” the oath shail relate to one woman (only) unless the man 
intends all women (tliat is, women generally). 

2471. (1571.) And if the man says in Persian, * Whatever woman 
f shall take as wife, divorce on her: ۳۰ this shall apply to every woman 
whom he shall marry. 

And some of the learned lawyers bave said that (in this casc) 
the divorce shall not be caused except ou one woman, aud they have 
rendered the same as the Persian version of the expression (in Arabic}, 
<“ Whichever woman I shall marry. 

But the correct view is that first »tated. 
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24739  (1572.) And if a man says in Persian, '* Every woman what- 
soever, that comes in my marriage (is divorced): " it is fit that this oath 
shall apply to every woman whom he shall marry, according to the view 
of them all (t.a, Aboo Haneefa and his two disciples); because the 
man renders **marriage " as the quality of “woman,” and, therefore, 
the ** woman" shall be understood in the sense of universality (Oomoom) 
om account of the universality (Oomooni) of the quality (wus/). 

And if be says (in Persian), ** Whichever I shall marry (shall be 
divoreed) :" then the oath shall refer to every woman oncé, unless 
he intends thereby a repetition of divorce on the same woman (on the 
occasion of fresh marriage with heri. 


9473. (1573.) And if the man says (in Persian), “ Every time that 
I shall marry a woman :” this oath shall include every woman, and the 
divorce shall be repeated ou every woman by the repetition of marriage 
(with the self-same woman). 


2474. (1574) And if a man snys (in Persian), “At whatever time 
that I shall (marry or) take woman (she shall) be divorced:” this oath 
shall apply only to one woman and not to any other (and after one mar- 
riage the oath exhausts itself). 


2475. (1575.) And if a man says (in Persian), “If I desire such 
and such a woman” or says, “ Every woman that I desire:”’ then if this 
is said at a place where people imply by the expresslon (“I desire,") 
a marriage, divorce shall be caused: but if this is said nt a place where 
people imply proposal (or overture) by the expression, then the oath shall 
not be correct (that is, valid and operative) and divorce shall not be 
caused in the event of marriage taking place. 

And accordiag to our idiom, this word (desire) means marriage and 
not proposal (or overture). 

2416. (1576) A man says in Persian, ‘If, besides thee, I take a 
woman (that is, marry)” or says, “ If, besides thee, I have a woman (that 
is, a wife) then she is divorced” or says, “then. sle is a thousand times 
81۳0۳680 ز‎ he then marries a woman besides her, and he afterwards 
marries another (that is, a third woman): the woman whom he marries first 
(after his oath) shal’ become divorced and not the woman whom he 
marries (after the oath); because the man's expression “woman” includes 
only one woman. 


9477. (1577.) And if be says (in Persian), “If to me there be in 
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this world a woman (that is, a wife), then she is thrice divorced ; " he 
then marries 8 woman: slie shall become divorced: and if he marries 
another woman, she shall not become divorced, for the reason already 
stated (in the previous paragraph) that this word (that ie, woman ") 
does not include except one woman (that is, it applies only to one woman). 


2478. (1578.) A woman says to an unknown man, “I have given 
" the man says “then tùou art divorced: ” 
the woman shall become divorced: but if he says, “thou art divorced” 
(without using the word “ then ") she shall not become divorced, and this 
latter expression (that is, ۶“ thou art divorted ”) shall not imply an accep- 
tance of the marriage, because this expression is by way of information. 
But in the first case (that is, where the man says “‘then thon art " 
the word then implies acceptance of the proposal of the marriage 
which emanated froin the woman and) the busband renders her divorce as 
the effect of her marriage; ‘and her divorce cannot be regarded as tlie 
^ffect of her marriage unless the man has accepted the proposal of marriage; 
and therefore thé man's expression (that is, the words, “then thou art 
divorced") becomes an acceptance of the marriage, and consequently tbe 
divorce is caused afterwards (that is, the man, in effect, says, “Ii thou 
give thy person in marriage to me, I have accepted the marriage 0 
divorced thee ”). 


myself in marriage to thee ; 


2419. (1579.) A man says “‘ Every woman whom I shall ever marry 
in (i. e. within! such and such a villdge, is divorced ;” he then takes out 
& woman from that village and marries her: the woman shall not become 
divorced because the man has not married her in that village. So also 
if he does not take her out of that village, but marries her in a village 
other than that village, (by means of a rakeel for instance) he shall 
not commit a breach of his oath ; because the condition for the breach of 
the oath is the marrying her in that village. 


2480. (1590.) And if a man says, “ Every woman whom: I shall 
marry from such and such a village (is divorced) ;" he then marries a 
woman from that village (that is, belonging to that village) : the man 
shall commit a breach of his oath wherever he might marry her. 


2481. (1581.) A man says “Every woman I sball have (as a wife) 
nt Bokhara (that is, every woman whom I shall marry at Bokbara, is 
divorced ;" he then marries 5 woman at Bokhara; whe shall become 
divorced: but if he marries the woman at a place different from Bolhara 
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and then takes her to Hokhara, then the Mashoikhs, on whom he peace, 
here differed in this matter: some of them have held that the woman 
shali become dirorced (having censtrned the oath to mean whatever wife 
of mine ehall resice at Bokhara); whilst others bave held that she shall 
not become divorced : and this view is correct; because, according to 
ordinary parlance بر( ہمم)‎ tbe words imply the taking place of marriage nt 
Dokl.ara. 


2482  (1582.) A man says, “If I marry à woman from the daughters 
of «o and so, then she i» divorced,” the fact being that at the time of the 
oath, the so and so has no daughter, but he gets a daughter born after 
wards, and the swesrer marries such a daughter: the learned lawyers 
hare said that the man shall not commit n breach of his outb, and the con- 
dition (for the validity of the oath) is, that the daughter should be 
in existence at the time of tbe oath, and what comes iuto existence 
(haadis) after the oath, shall not be included in the oath; just ns if a man 
swears that be will not marry any of the residents of “this” house, tbe 
fact being that there is no resident in that house but afterwards some 
people come to lire in that house, and the swearer marries a woman from 
amongst such people, the man shall not commit a breach of his oatb, and 
the existence of residents in that bouse is a condition (for the validity of 
the oath) at the time of the oath. And this view is in accordance with 
that held by Mahomed, on whom ve peace. 

But br inference (Kyas) from the sayings of Aboo Haneefa and Aboo 
Yuso f, on whom be peace, what is in existence at the time of the oath 
as well as what comes into existence afterwards, are both included in the 
oath ; jost as if a man swears that he will not speak to the son of so and 
so who bas no son (at the time of the oath), but who gets a son after- 
wards, end the swearer speaks to that son, he shall commit a breach of bis 
oath according to the view of Avoo Haueefa and Aboo Yusoof, on whom 
be peace, but ke shall not commit a breach of his oath according to that 
of Mahomed, ou whom be peace. 


2483. (1585.) Aud if a man says “By God I shall not marry a 
woman from amongst the residents of Koofa; hé then marries a woman 
from amongst the residents of Koofa, such woman having been born after 
the oath. the muu shall commit a breach of bis oath (according to all 
three). 

Mahomed, on whom be peace, makes a difference between this case 
and between the case ‘stated iu 1582) relating to tbe “daughter of so 
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and so;" because (says Mahomed) the residents of Koofa consti- 
tute a tribe ( Koun', who cannot be connted, and therefore (in the 
case of the residents of Koofa) the incentive to the oath is net anger 
on account of the swearer's rights in reference to the residents (of ۲ 
but on the other hand the incentive to the oath relates to the place of 
Koofa itself, and, therefore, those that are in existence (in Koofa) at the 
time of the oath as well as those wlio come into being afterwards, are both 
included in tbe vath: on the contrary in the case of “ the daughter of 
ao and so," there the incentive to the oath is the swearer's anger on 
account of his rights in reference to the «daughters of so and so, and 
therefore those (of the so and so's daughters) who are in existence shall 
be included in the oath, and not those who come into being afterwards. 

9484. (1584.; And if a man swears that he will not marry, “ont of 
(or from amongst) the women of Busora;" he then marries a girl who is 
born at Busora, who is brought up at Koofa and is domiciled (watun) there: 
the swearer shall commit a breach of his oath according to Abvo Hunecfa 
on whom be pence; because what is to be regarded occording to him in 
this matter is birth. 

2485. (1585. A man swears (in Persian) that he will not marry “out 
of (or from amongst) the descendants (.Vuzed or lineage) of so and s0;”" he 
then marries the so and so's danghter’s daughter: the lenrned lawyers 
have snid that the man shall commit a breach of bis oath; because this 
word descendant (Vuzad) in ordinary parlance includes the danghter’s 
daughter just as it includes son's daughter. 


2486. (1586.) And if a man swears that lie will not marry * ont of 
(or from amongst: ths residents (aA/-i-b«it) of the house of so and ٭٭ مو‎ and 
he marries the so and so's daughter's daughter: he shall not commit a 
breach of his onth ; because this expression (ah/-i-ba) does not include 
the daughter's children. 


2487. (1587.) A mnn says “If I marry a woman as long as (ina 
doomto) I am in K-sofa, then she is divorced ;" he then leaves Koofa but 
returns to it again, and marries à woman (there): the woman shall not 
become divorced; because his oath was confined as regnrds time, as long ns 
lie was to be in Koofa, and when he left Koofa his oath came to an end. Rut 
if he leaves Koofa himself alone, but his domicile (watun) remains there. 
even in that case, he shall not commit a breach of bis oath unless he intends 
permanency of his domicile at Koofa (that is, if his intention is to take 
vath not to marry as long as his domicile remains at Koofa, then if he 

30 





leaves Koofa and marries elsewhere, he shall still commit a breach of his 
oath ۰ 


2488 (1588. A man says to his parents, “ If I marry a woman as 
long sa you both are alive, then she is dirvorced;" he then marries a 
woman whilst they are alive: she shall become divorced ; but if he marries 
another woman in their lifetime, this second woman shall not become 
divorced, for the reason stated by us that bis expression “ woman” 
applies only to one woman. (See paragraphs 1576 and 1577). 


2489. (1589. And if a man says to his parents, “Every woman 
whom I shali marry as long as (ma doomtooma) you both are alive ” or says 
in Perman, “ Every woman whom I shall desire (as wife, &c.):" then 
every woman whom he sbal marry during their life shall become 
dirorced. 

And if one of the two parenta dies, then, if his intention was not to 
marry during the life of one of them, the result will be according to his 
intention: so &lso if his intention was not to marry during the lives 
of both of them, the result will be according to his intention: butif he had 
no (particular) intention, it is fit that his oath shall not continue in force 
aftef the death of either of them, just as if a man swears that he will not 
speak to the brothers of so and so, in which case if he epeaks to one of 
tbe brothers, he shall not commit a breach of bis oath. 


2490. (1590.) A wan swears he will * not marry a woman ;" he 
then marries an infant girl : be shall commit a breach of his oath ; but if 
he swears that he will not speak to a woman, and speaks to an infant girl, 
he shall not commit a breach of his oath. 


2491. (1591. A mai says, ““ If I marry a woman who hada hus- 
band, then she is divorced ;" he then divorces completely (bain) his own 
wife (viz., the wife he already had at the time of his oath) and then mar- 
ries her again: the woman shall not become divorced ; because the in- 
ceutive to the oath was the anger of the swearer on account of (i.e. 
towards)the woman's husband, and, therefore, the oath shall relate to 
somebody beside himself, 


2492. (1592.) So also if the man swears that he ‘‘ will not have 
sexual intercourse with a woman, with whom a man has had sexual 
intercourse: ” it will still be open to him to have sexual intercourse with 
his wives and female slaves. 
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2493. (1593.) A wan swears that he “ will verily marry in con- 
cealment ;" he then marries a woman, the marriage being attested by 
two witnesses: this marriage shall be one of concealment; because a 
marriage is not capable of being contracted without two witnesses; and 
therefore, the marriage, which is attested by two witnesses, is not held to 
be attended with publicity. Therefore if the man marries, so that the 
marriage is attested by three male witnesses, then the man shall commit 
ہ‎ breach of bis oath. 


2494. (1594.) A man says to two women, “If I propose to you two 
(that 18, make overtures of marriage to you) or marry you two, then you 
two are divorced;” he then proposes to both, and then marries 
both : the man shall not commit a breach of his oath, for the reason 
stated by me as regards the case of a single woman, and the same rule 
applies to the case of two women. (See 2nd part of paragraph 1553). 


2495. (1595.) A man knows (to a certainty) that he has taken oath 
for the divorce of every woman whom he was to marry (that is, he remem- 
bers to have taken an oath thus—*'* Every woman whom 1 marry, is 
divorced”), but he does not remember whether at the time he took the 
oath, he was of age or not; he then marries a woman: he shall not com- 
mit a breach of his oath; because he doubts the correctness (or validity) 
of tbe oath, and he shall, therefore, not commit a breach of bis oath on 
account of this doubt. 


2498. (1596. A man says, “If I marry a woman up to (Ila) five 
years, then she is divorced;" he then marries in the fifth year: the 
woman shall become divorced ; because his oath does not come to an end 
before the expiration of the fifth year. Dost thou not see that if a per- 
son gives a lease of his house up to (Ila) five years, then the fifth year 
shall be included in the lease. 


9497. (1597.) A man says 1۶ I eat of the bread of my father, until 
I have married Fatima, (i. e., before I have married Fatima) then every 
woman whom I shall marry, is divorced ;" he then eats of the bread (of 
his father) and then marries Fatima, she shall become divorced; because 
when he eats of the bread before marrying Fatima, (i. e., when the condi- 
tion comes to be fulfilled) then he (in effect) says at the time of the 
eating ** Every woman whom I marry, is divorced" and, therefore, when 
he marries Fatima after the eating, Fatima shall become divorced. 


2498. (1598. But if he says, “ Every woman whom I shall marry, 
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as long as I have not married Fatima, is divorced ; " then Fatima dies, or 
absents herself (i. e., disappears): and the man then marries another 
woman: this woman (so married) sball become divorced in the event of 
Fatima having disappeared, but she shall not become divorced in the event 
of Fatima’s death ; because, in the case of Fatima having disappeared, the 
man marries a woman different from Fatimn, during the subsistence of 
bis vow, and therefore the man shall commit a breach of bis oath; but in 
the case of Fatima’s death, the man shall not commit a breach of bis oath 
according to Aboo Haneefa and Mahomed, on whom be peace, because 
according to them, the man’s oath becomes void by the death of Fatima 
(because possibility of Birr or fulfilment is removed by death) and be 
shall, therefore, not commit a breach of his oath after tbis (+. c., after the 
possibility of fulfilment has passed away). 

2499. (1599.) A man says, “If I marry such and such a woman, 
then she is divorced : " then a Fuzoolee (or volunteer) gives that woman 
in marriage to the man without her permission (that is, the Fuzooles 
acts in reference to the woman); she then ratifies the marriage after 
this: the woman shall become divorced. Some of the learned lawyers 
bave held that it is fit that the woman shall not become divorced; because 
the man commits a breach of bis oath by the marriage contracted by. the 
Fuzoolee, and the woman is not under his marriage before sbe ratifies 
the marriage, because the husband commits n breach of oath by the 
contract made by the Fuzoolee; but the woman does not come under 
the Nikah of the husband, before she ratifies the marriage; therefore the 
oath exhausts itself without there being any consequence, and, there- 
fore, the woman shall not be divorced. 

But the correct view is, that the woman shall become divorced; be- 
cause the marriage by the Fuzoolee was not concluded before ratification 
(and, therefore, when she ratifies tbe marriage, then the marriage takes 
place, and the consequence of the oath is realised), and therefore there is 
no breach of oath before the ratification. 

And, therefore, if the man takes an oath tbat he will not marry (at all) 
and then he marries à woman, who is given in marriage to him by a 
Fuzoolee (acting in reference to the woman), the man shall not commits 
breach of his oath before the marriage is rntifed by the woman. (See 
paragraph 1563.) 

2500. (1600.) A man swears that he will not marry such and such 
a woman, or swears that he will not marry any woman; he then marries 
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a woman by way of an invalid marriage and then separates from her, asi 
then marries her by way of a valid marriage: he shall commit a breach <: 
his oath ; because he committed no breach of his oath by the inva! t 
marriage (because the invalid marriage was no marriage at all) but kh. 
commits a breach of hia oath by the valid marriage. ۰ (See pari- 
raph 1566.) 

2501. (1601.) A wan swears that he will not marry any women; hi- 
then becomes insane, and his father gives bim in marriage to a woman: thc 
swenrer shall commit no breach of his oath (because it was his father ۵ 
gave him in marriage ; and although marriages by a father of his adult 
son mre dependent on the ratification by that son, here the marriage will be 
valid without the aon's ratification, he being incapable of such ratification 
either by express words or by his acts, and, therefore, the marriage 
must be held to bave been contracted by the father); on the contrary (see 
paragraph 1564) in the case of a man who appoints another ınan ۵ 
Vakeel for the purpose of giving the former in marriage, and who 
afterwards swears that he will not marry, if the Vakeel afterwards 
gives the man in marriage to a woman, the man shall commit a breach of 
his oath (because the Vakeel’s acts are the man’s own acts, and he ought 
to bave gone and prohibited the Vakeel from acting on his bebalf any 
further). 

2502. (1602.) A man says (in. Persian), “If I give my daughter 
to anybody for bis wife, or allow that they (i.e., other people) should gire 
her to anybody, then he (the man himself) is bound to do so and so (e.7., to 
free a slave) ," then the device in this matter is, that the daughter should 
appoint a mun as her Vakeel to give her in marriage, if she is of age, 
and the Vakeel should give her in marriage, and the father should say 
“I do not permit what they have done;" thus the marriage shall be valid, 
(because a woman of age can give herself in marriage) and the father 
shall not commit a breach of his oath, (becausé he has acted within his 
oath). 

2503. (1608. A man swears that he will not give his minor 
daughter in marriage (to anybody); a Fuzoolee then gives ber in 
marriage, and the father rntities the marriage by bis acts: be shall com- 
mit no breach of his oath ; just as if à man swears tbat he will not sell 
(a thing) and somebody else sells the thing without bis order (or authority) 
and the swearer receives possession of the consideration (ewmwn) ; when 
the swearer shall not commit a breach of bis oath. 





235 THE TAOORE LAW LECTURES 


2504 (1604) A man says to his wife, * Every woman whom I shall 
marry, rerily have I sold her divorce to thee for one dirbem; " he then mar- 
ries & woman, then the wife who was with tbe man (that is, his first wife 
for whose satisfaction the oath was taken) says, when she comes to know of 
the Nitaà made by the husband with tbe other woman, “I have accepted 
the purchase of the Talat)” or says, **I have divorced her " (če, “I 
bave accepted the purchase and I have divorced her") or saya, “I have 
purchased ber (that is, the new wife's) divorce:” then the woman 
(newly) married by the husband shall become divorced. 


And if the woman who was with the man already, (ie., bis 
firet wife) says, before the husband marries the second wife, “I 
have accepted (the purchase of the divorce)" then her acceptance 
shall not be valid; because this amounts to acceptance before any proposal 
was made (because the oath-means, “ If I marry a woman, then I sell her 
Talat to thee for a dirhem ;" here there is no proposal to sell at all before 
he marries, and when he marries, then it must be held by a fiction of law 
that a proposal comes from him to the effect, '* I sell the Talak to thee ; ” 
and if the first wife then says, “I have accepted,” this is a true sale; and 
if the first wife says, “I have accepted " before the husband's second 
marriage, then there cannot be a sale, because acceptance has been 
found without a proposal of sale). 


2505. (1605.) A man says (in Persian), ** Every woman he might 
have (as wife) for thirty years, she should be divorced from him;” intend- 
ing thereby that the oath shall apply to a woman he might acquire (as 
wife) after the oath (and not to his present wife); or he had no (particular) 
intention: then the wife, who is with him at the time of the oath, shall 
not become divorced; because, a: ording to ordinary parlance, this (that 
is, the expression used in the oath) refers to the woman whom the man 
may acquire (as wife) after the oath. 

The lawyer, Aboo Leith, on whom be peace, says, that the man's expres- 
sion (in Arabic), * Every woman who may be for me” (which is the 
Arabic rendering of the expression used in the oath) is equixa 0و‎ 
his expression (iu Arabic), ** Every woman whom I may marry.’ 3 

But if the man intends (by the expression used) to include in bis | 

. oath, the woman who is already in his marriage as well as ihe woman 
whom he might marry after the oath during the aforesaid time, then his 
intention shall be correct; because he intends to include the woman ks 
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might be in his marriage at the time of the condition, if the oath is 
dependent {or ‘nditioned as regards time). 

But if he .atends his oath to apply to his present wife and not to the 
wife whom he might acquire after the oath, then the present wife shall be 
included in his oath by the effect of his intention, and the woman whom 
he might marry afterwards shall be included in the oath by the force of 
express words used; because the expression used apparently applies to 
the woman whom the man might acquire afterwards (aa his wife), and 
therefore it is not competent to the man to take away the application of 
the oath to her whom he might afterwards acquire (ac his wife). 

So also if the man says, “ Every woman he might have (as his 
wife)," without specifying any time, (the effect of this oath is the same 
as the above). 


2506. (1606.) And if a man says (in Persian), “ Every woman he 
might have (as wife) or may have(as wife):" then our Mashaikhs and those 
of Balkh, on whom be peace, have said that this expression and that 4 
in the above case (that is, in the previous paragraph) are equivalent (in 
regard to tbe aeveral ways in which tbe case might be looked at) ; be- 
cause bis expression “and may have" (bashud) is intended to reiterate the 
meaning of the first expression used (viz., might b&ve—boowwd) and there- 
fore that (second) expressior (bashud) shall not have the effect of altering 
the meaning of the first expression (as might be supposed by regarding 
it as a aurplusage enusing a break between the conditional expression and 
its effect). 

But the Mashaikhs of Samarkand, on whom be peace, say that this 
oath is not validly contracted, because the second expression (bashud) 
only expresses the same meaning as the first expression (boowwd), 
and therefore the second expression is a surplusage, and it constitutes 
an interruption between the first expression (boowud) and its con- 
sequence (or effect, that is Jusa, vis., “thou art divorced و‎ ") and therefore 
it is fit that the oath shall not be held to be valid, according to the view of 
Aboo Haneefa, on whom be peace; just as if a man says to his slave, ‘Thon 
art free, and free, if it pleases God,” or says to his wife, “Thou art divorced 
thrice and thrice, if it pleases God,” in which case the repeated word 
becomes an interruption between the exception (that is, the expression “if 
it pleases God") and between the first word (that is, the word “ free " or 
“thrice,” first used), and tbe exception shall not be valid, and divora. s » 
freedom shall be immediately caused. 
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But the correct view is that taken by our Mashaikhs, on whom be 
peace; because it is necessary to assign a meaning to the expression, as far 
as this may be possible; and it is possible to assign a meaning to the expres- 
sion (instead of the whole being rendered without effect) by considering the 
second word used as a repetiti.n of what is denoted by the first word; butif 
it be assumed (that is, if the second word be assumed) as sarplusage, then 
it is not correct that every sarplusage should be regarded in the light of 
an interruption: dost thou not see that if a man says to his wife, who is 
present (before him), “Thou art divorced, oh such and such a woman 
[calling her by ber name), if thou sbalt enter the house," the oath is valid, 


and calling her (by saying “oh such and such a woimnn,") is not con- 


sidered as an interruption. 

2507. (1607.) Andif a man says (iu Persian), “ Every woman whom 
be might desire ‘Kiahud i.e., marry—see paragraph 1575) and whom he 
might hare (boornd) and who may be (bashud), as his wife, is divorced, if 
he does not do such and such an act:” the learned lawyers have said that 
one of the three words used must be considered as surplusage (because a 
repetition or Takee! is made by the use of n second word! and shall be a 
surplusage, and shall constitate an interruption, according to all; but this 
will be the result (eiz., one of the three words used must be considered an 
interruption) if the man does not intend by one of the last two words 
used, bis present wife; but if he does so intend, it is proper that his inten- 
ton should be correct (as not being inconsistent with the words used) 
2۱۸۲ that his oath should also be valid (because then the first word would 
vaply a fature wife, and the second word would imply Takeed, or repeti- 
tion of the first word, and the third word would apply to the present 
wife). 

2508. (1608.; And in a place where it is valid to make divorc. 
dependent on marriage, if the man wishes to marry a woman and that 
she might (still) not be divorced (that is, if he wishes to avoid the conse- 
quence of his oath. and get out of it), then (the device is that) he has two 
coursesopen to bim. One of them is that a Fuzoolee should give the man 
in marriage to a woman, and the man should ratify the marriage; and the 
second is to have the oath rendered void: (aee paragraph 1614 post). The first 
course, in our time, is preferential, and this is quite clear (because Aboo 
Haneefa does not recognise the process to avoid the oath; Shafei alone 


recognises it); and if the swearer intends that some Fuzoolee should give — 
him in marriage, then the man must go to one learned in Inw (Alim) and — 
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say to him (in Persian), “I have eworn in this matter in this way (setting 
forth his oath), and I nm in need of my marriage being contracted by a 
Fuzoolee." The lawyer (to whom these words have been addressed and 
who has not been made his Vakeel, but who knows his meaning) should 
give him in marriage to & woman, and the man should ratify the 
marriage by acts (e. g., sending her the dower); the man shall not commit 
a breach of his oath. 

So also if the man were to say to & number of people assembled 
(Jumaut), ** I am in need of getting married by a Fuzoolee," and one of 
those present gives him in marriage to a woman, and the swearer ratifies 
the marriage by bis acts (he shall not comm't a breach of his oath, and 
the Fuzoolee shall not be the man’s Vakee:). 


2509. ‘1609.) So also if a man says (in Persian) to a number 
of people assembled (Jumaut), ** I am in want of a man who should desire 
a woman for me (that is, who should give me in marriage to a woman)," 
it is permissible for Lim to say so, and this shall not amount to authoris- 
ing any person as Vakeel, because to make an unknown man Vakeel is 
void. 


2510. (161C.) And if a man says to another man (in particular), 
“Do contract a Fuzovlee marriage for me: ” the learned lawyers have 
beld that this amounts to inakinz that other man a Vakeel; and if the 
man so directed gives bım in marriage, theu the man (the speaker) shall 
commit a breach of his oath. 


2511. (1611.) And if the swearer intends (or is desirous) to ratify 
by acts the marriage contracted by tlie Fuzoolee, he shall ratify the same 
by sending the dower, and not by kissing and not by touching (because 
these are acts which are lawful after the marriage has been ratified, and 
the retification must, therefore, be by other acts; but if the ratification 
is done by kissing and touching, the ratification shall be complete, but 
the kissing and touching would involve sin, as having been found before 
the marriage became operative) in order that the first act (between the 
husband and the wife) might not be found before the marriage has become 
operative; and if he sends her a present or a gift, this shall not 
amount to ratification (because presents are made to strangers also; 
there should, therefore, be something which is peculiar to the relationship 
of husband and wife); so that if the man ratifies the marriage by words 
after this (that 1s, after he has sent presents or made a gift), the woman 


ol 
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shall become divorced (as the consequence of his oath referred ما‎ in 
paragraph 1605). 

And if the man sends to the woman (to whom a Faroolee has given 
him in marriage) her dower, and he afterwards ratifies the marriage 
by words, the woman shall not become divorced. 


Because the sending of presents and making of gifts, is not a thing 
specially relating to marriage relation or to its effect, and therefore the 
same shall not amount to ratification: but the sending of dower, on 
the contrary (shall amount to ratification). 


2818 (1512.) And if a mau says (in Persian) to one whom he bas 
divorced by (bain or) complete divorce, or to an unknown woman, “If 
any person takes thee as wife, and makes a gift of thee to me, then 
thou art divorced: " this oath shall be void because he does not refer the 


divorce to the cause of ownership (that is, marriage with himself) and 
therefore the oath shall not be valid. 


2513. (1613.) And if a man says, * Every woman who shall enter in 
my marriage (that is, whom I shall myself marry), is divorced; " and a Fuz- 
oolee gives him in marriage, and the swearer ratifies the marriage by his 
acta: the learned lawyers have said that this expression and the expression, 
“Every woman whom I shall (myself) marry” are of equal effect (so that 
the marriage by the Fuzoolee ratified by acts is not included in the oath; 
and these two expressions are of equal effect for this reason namely) 
because there is only one cause for the woman entering in the marriage 
of the man, and that cause is tle act of marrying, and therefore when 
the man mentions the effect (as he does when he says “Every woman who 
enters in my marriage"; the result is the same as if he mentions the 
cause (viz., the act of marrying). 

And this is an illustration of the rule that when a man claims the 
child of & free woman (as his child), or makes an admission regarding the 
parentage of the child of a free woman (ascribing the parentage to him- 
self) this shall amount to an admission of marriage with the mother 
(because the cause is marriage, and the effect is the establishment of 
parentage, or nusub). 


2514. (1614) Then (in continuation of paragraph 1608) as regards — 
the way to render an oath void: if a man of the Hanifite sect says, “When — — 
1 marry a woman, then she is divorced thrice; ” and he then goes to the سی‎ 


Kazee aud demande of him the avoidance (or nullification) of the رہ‎ 
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then if the Kazes is of the Hanifite sect, it is not proper for him to nullify 
the man’s oath, because if he does so, he would be acting contrary to his 
convictions (because, according to Aboo Haneefa, an oath cannot be 
nullified); but it is fit for the Kazee (of the Hainfite sect), if he ia vested 
with authority to appoint a Deputy (Istikhlaf), to send the swearer to a 
man professing the Shafei tenets (that is, to one learned in the law of 
the Shafei sect whether he be a Kazee or not), without making 
any (positive) order on the man, to whom the swearer is sent, to 
nullify the oath; because in the same way as it is not competent to 
the Kazee to make a decree contrary to his own conviction, it is likewise 
not proper for him to direct some other person to act contrary to what 
his (that is, the Kazee’s) convictions are (thatis, the Kazee must not him- 
self do, or get somebody else directly to do a thing contrary to the prin- 
ciples of his particular sect); but the Kasee shall direct the referee (that is, 
the person of the Shafei sect) to hear the case of the two parties (becanse 
the case must arise after marriage, and an abstract case must not be submit- 
ted to the Kazee) and make a decree between the two parties (when it is 
expected, according to what has beeu laid down in that behalf in regard to 
the Kazee of the Hnni&te school, that the Shafei referee shall decide 
according to the doctrine of his sect, by which an oath can be set aside or 
dissolved, though not according to the view of Aboo Haneefa). 

And if after tbis (that is, after the swearer has demanded the disso- 
lution of his oath), if the first or the second Kazee, takes some property 
(or in other words, bribe) to effect this purpose (that is, to dissolve or annual 
the oath), the decree for the nullification of the oath shall not be valid, 
according to all the authorities, and his decree shall not be operative. But 
if the Kazee takes wages for writing, then if he charges in excess of 
wages due for similar work, eveo then the same result follows; but if he 
receives (only) to the extent ot wages for similar work, then this circum- 
stance does not prevent (or affect) the validity of the setting aside of the 
oath: but it is preferable that the Kazee should take nothing. 

And if the swearer goes to the second Kazee ر.ع.۶)‎ the Shafei referee), 
with the warrant (or letter) of the first Kazee, the second Kazee shall 
not hear the swearer's word, and he shall not nullify the oath except in the 
presence of his opponent: the swearer shallthen produce with him the 
woman whom he married (contrary to his oath), and the woman shall lay 
claim against the swearer, that she is verily hia wife, and that he verily 
married her for a hundred dinars, and that it is obligatory on him to pay 
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her dower and to conform himself to the obligations of the marriage, con- 
sisting of maintenance and residence, and other matters; and the man 
shall then say, ** Yes, I married her for one hundred dinars, except that I 
made an oath, before marrying her, that ‘if I marry a woman, then she 
is divorced, and although I married her, still divorce was caused on her 
before I had sexual intercourse with her, as a consequence of my previous 
oath : '' then, when the Kazee (of the Shafei sect) hears the pleadings of 
both parties, and the woman demands from the Kazee an order for the 
continuance of the marriage, then the Kazee shall say, ‘‘I have decreed 
that the oath mentioned by thee shall be void, and that the marriage 
shall cont nue between you two:"' the decree so passed by the Kazee of 
the Sha cect shall have effect given to it, and the woman shall become 
lawful to :e swearer. And it is not necessary that the annulment (or 
avoidance) of the oath (so decreed as aforesaid by the Shafei referee) 
shall be adopted (or promulgated) by the Kazee (of the Hanifite sect): 
but if the latter adopts (or promulgates) the same, it is better. 


[Nots.— According to Shafei, the expression does not amount to an 
oath, because he maintains that present ownership must be found in 
order that the oath should be valid; therefore, according to him, if a man 
says to his wife, ** If you enter the house you are divorced," this isa 
valid oath; but it is not a valid oath for him to say to a woman, “If I 
marry thee, then thou shalt be divorced." Butaccording to Aboo Haneefa, 
both oaths are valid. In the present case, according to Shafei there is no 
valid oatb, and therefore the marriage is valid, aud the Shafei Kazee 
decrees accordingly. See also paragraph 742]. 


2516. (1615.) And if the swearer has taken several oaths with re- 
ference to the same woman, saying, in reference to her, repeatedly, “If I 
marry thee, then thou art divorced ;" or says ** As often (Kooluma) as 1 
marry tLee, thou art divorced ; ” or says “ When I marry a woman, then 
she is divorced," repeating this (that is, the last oath) several times; 
then when the Kazee of the Shafei sect decrees the subsistence (or the 
continued validity) of the marriage of this woman, all the oaths shall be 
annulled (with reference to this woman) according to all the authorities. 

And if he had said to a woman, ** When I marry thee, then thou art 
divorced ; ” and he then says to another woman, “ When 1 marry thee, E- 


then thou art divorced;" and he then marries one of them, and the Kazee | 7 
(of the Shafei sect) annuls the oath as regards one of the women, and = 2 
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decrees the subsistence of the marriage with her, this shall not amount to 
an annulment of the oath as regards the other woman; so that if he 
marries the other woman she shall become divorced according to them all. 

So also if the oaths relate to many wumen. And if he contracts one 
oath in regard to several women, saying, “‘Every woman whom I shall 
marry ie divorced,” .and if the oath is annulled in regard to one woman, 
(by the Shafei Kazee), the learned lawyers have regarded this as a 
disputed case, basing themselves on inference from a case stated in the 
Moontuka (which is as follows). 


2516. (1616.) A man says, ‘‘ Every slave whom I shall own, is free;” 
he then becomes the owner of a slave; the slave then establishes proof b, 
witnesses regarding his oath, and the Kazee decrees that the man did 
take the oath and also decrees that the slave shall be free; the man 
then becomes the owner of another slave, the question is, whether the 
second slave is obliged to establish proof by witnesses regarding the faot 
that the man did take the oath: the learned lawyers have said that 
according to the view of Mahomed, on whom be peace, it is not necessary 
for the (second) slave to establish such proof; and that, according to the 
view of Aboo Yusoof, on whom be penace,—and that is a tradition from 
Aboo Haneefa, on whom be peace,—the slave shall be obliged to establish 
such proof. 

And most of the Mashaikhs, on whom be peace, act on the view of 
Mahomed, on whom be peace, in cases of Civorce. 

And this case is just like the case -where a man claims againat 
another man, that the former is the Vakeel on behalf of so and so who 
is absent, in regard to all (his client’s) the absentee’s rights and claims 
against peopie, and that the absentee has owing from the defendant so 
much; and he establishes proof by witnesses to substantiate this (that is, 
his authority and the debt), and the Kazee decrees in favor of the man’s 
generalagency: the man shall not be obliged to prove his agency against 
other debtors. 

2517. (1617.) A man says to a woman, “If I marry thee, theu thou 
art divorced ;" he then marries her and divorces her thrice; the woman 
then refers the matter to the Kazee to get the oath annulled: the Kazee 
shall not annul the oath; because if the Kazee were to set aside the oath, 
the xoman would become thrice divorced by the immediate divorces cauged 
after the marriage; and therefore the setting aside of the oath or Yumeon 
by the Kazee would not end in any result (that is, when the oath is in force, 
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then at the time of the marriage, one divorce is caased by the effect of 
the oath, and the woman, being one with whom no sexual intercourse 
is had, becomes completely separated, and, therefore, there is no subject 
on which the thrée divorces subsequently given could operate: but if 
the Kazee were to set aside the oath, then the divorce, which was contem- 
plated by the oatb, would not be caused, and the woman would remain bis 
wife, but then the three divorces caused by the husband after the marriage, 
as immediate and instantaneous divorces, would be operative, and there- 
fore, no good would result if the Kazee were to set aside the oath). 


9518  (1618.) And if a man of the Hanifite sect, makes divorce de- 
pendent on an act of marrying (or marriage), and he then marries a woman, 
but he does not reier tbe matter to the Kazee (of the Hanifite sect) but 
makes a prayer to one of the Shafei sect, who gives a Fatwa that the 
divorce has not been caused, it is not proper for the swearer to abide by 
the Futwa of the Shafei Kazee and to give up tbe principles of his 
own sect; because it is obligatory on him to abide by the view which 
our learned in the law, on whom be peace, take, and not by the view taken 
by those who follow the Shafei sect, on whom be peace, and the Fatwa, 
giren by those who follow the Shafei sect, shall be no guide for the 
Haniftes. 

2519. (1619) And if a woman slong with a man asks another man 
to arbitrate for them in such a matter (that is, the matter to avoid an 
oath); then if the man so appointed to arbitrate is of the Hanifite 
sect, his order (setting aside the oath) shall not be operative; but 
if he is of the Shafei sect, then the learned lawyers bave differed (on the 
question wbether his order should be carried into effect): some of them 
have said that his order shall not be operative; because his order is 
equivalent to a Futwa: the correct view is, that his order shall be oper- 
ative on them (so that the Kazee shall compel the parties to act up to it 
without himself going into the question afresh). Shums-ool Ayma 
Hulwai, on whom be peace, has laid down that the order of the arbitrator 
—in a case which (is not provided for, but which) must be inferred (by the 
process of reasoning called Kyas, and which case is called Moojtuhidat), 
such for instance as the case relating to Kinayat (or indirect expression 
of divorce) and the (case relating to) divorce depending on a condition 
and other matters,—is effective; and it is not competent to either party to 
remile from his order (that is, to act contrary to it) after the order has 
been made. 
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Moulana (Kazee Khan, the author of these Fatawa), on whom be peace, 
says, that this point (vis., what has been stated as a rule that the order 
of the Shafei arbitrator is binding in reference to Moojtuhidat questions 
contrary to the kyas of Aboo Haneefa) is one, which is fit to be knewn but 
not to be promulgated (and made known to others), with ۶ view to avoid 
the public being emboldened to resort to the course (vis., that of aaking 
a Sbafe;'s opinion on such matters when the principle of his own sect is 
unfavorable to bim) and it is for this reason that the Mashaikhs have 
refrained from giving Fatwa validating the order of an arbitrator. (Bee 
also paragraph 742.) 

$520. (1620.) Anad if the man and wife, appoint a man arbitrator 
without informing him that they hare appointed him to arbitrate in a 
particular matter, but they put forward their case before the arbitrator, 
and the arbitrator arbitrates between them; then, according to the view 
ef him who allows arbitration of an arbitrator at all, this arbitration (of 
the arbitrator, who was appointed to arbitrate in a matter which was 
disclosed only in the statement of the case and not at the time of the 
appointment) shall be valid; beeause it is valid to appoint an arbitrator 
without his knowledge (of his having been appointed arbitrator). 


2531. (1621.) And if a swearer (who had taken oath that “if I marry 
a woman, then sbe is divorced ") marries à woman, and the swearer does 
not refer tlie matter to the Kazee (1.e., does not ask the Kazee to release him 
from his oath) so that the woman (disregarding the first marriage), marries 
another husband without the knowledge of the first husband, and then they 
(that is, the swearer and the woman married by him) refer the matter 
to the (Sbafei) Kazes (that is, ask the Kasee to set azide the oath) and 
both of them state their case to the Kazee, and the Kazee makes an order 
nullifying the oath and that the divorce (involved in the oath) bas not been 
caused, the Kazee's order shall not be operative; because the marriage of 
the woman with the second husband prevents the Kazee from making an 
order in favor of the first husband. And the nullification of the oath 
of the swearer (releasing him from the consequences of his osth and 
validating his marriage) is not a more laudable act than rendering the 
second marriage void (that is, of two things, one,—to set aside the oath 
and validate the first marriage, and the other,—to maintain the second 
marriage,—the latter is preferable to the former). God knows best. 
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SECTION I. 
ON RENDERING UNLAWFUL ON ONE'S SELF THAT WHICH IS 
LAWFUL. 

2522. (1622. A man says, “Every thing lawful, is unlawful to me," 
or says, ' Every thing made lawful by God is unlawful to me,” or says, 
<“ Every thing lawful to Moslems; " and the fact is that he has a wife; and 
the man forms (or entertains) ro particular intention at the time of taking 
the oath (whether the wife is also included in the oath) : the learned law- 
yers have differed in the matter (viz. whether his wife shall become 
divorced or not): Sheikh-ool Imam Aboo Baker Mahomed, son of Fuzul, 
on whom be peace, and the lawyer Aboo Jaffer and Aboo Bakur Iskaf, 
and Aboo Bakur, son of Syeed, on whom be peace, say, that the man's wife 
shall become bain from him by one divorce (that is, one bain divorce shall 
be caused on her); and if he intends to cause three divorces by his oath, 
then three divorces shall be caused; and if the man says, *I did not in- 
tend by this (that is, by the expression used in the oath), a divorce," he 
shall not be beliered by the Kazee; because, in ordinary parlance (Oorf) 
thie erpression has become (a formula of) divorce: and for this reason 
only men (and not women) are made to take such oaths (because a wo- 
man has no power to divorce her husband) ; then if the man has only one 
wife, sie shall become completely separated (bain) by one divorce (that 
is, one bain divorce shall be caused on her); and if he has three or four 
wives, then one complete (bain) divorce shall be caused on each one of 
them, 


2523. (1623.) And if the man swears saying, “If I have done such 
and such a thing. (then what is lawful is unlawful to me)," the fact 
being that Le really has done the act; and he has one wife or several 
wives: all of them shall become completely separated (that is, & bain 
divorce shall be caused on them so that they would become unlawful) ; 
and if be bas no wife, then nothing shall be obligatory on him (by way of 
Xuffara &c., as the consequence of s breach of his cath); because this oath 
has been regarded as an oath of divorce (and not an oath by God) ; and if 
we render this expression into an oath by God, then the oath is one of the 
Ghoomoos (or of the kind relating to the past when Kuffara is not obliga» 
tory). 

2524. (1624.) And if the man swears in this form regarding a 
matter which is to happen in future (saying “if 1 do ao and so, then every 
thing made lawful by God shall be unlawful to me ”); he then does the act, 


+ 
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and he has no wife: it is obligatory on him to make Kuffara (or penance) 
for his oath; because, making upon one's self unlawful that which is 
lawful is an oath, and for this reason if a man says to another (in Persian), 
* It is (Haram or) unlawful for me to speak to thee,” and he then speaks 
to bim, he shall have to pay Kuffura (or penance) for his oath; just as 
if a man says (in Arabic), ** By God 1 will not speak to so and so” (in 
which case the Kuffara is obligatory, and so will it be obligatory in the 
previous case in which the Persian expression was used and in which the 
word ** God " was not used). 

And if he has a wife at the time of the oath, but she dies before the 
condition (of the breach of oath) is realised, or she has become completely 
separated without liability to Iddut (at the time the condition of the breach 
is realised and the man brings the condition into existence) and 
then (that is, after the death of the wife, or after she has become 
bain) the man brings the condition into existence (and commits a 
breach of his oath), Kuffara (or penance) shall not be obligatory on him; 
because (in consequence of the existence of the wife at the time of the 
oath) hie oath could relate to the divorce of his wife at the time the oath 
came into existence; (that is, at the time of the oath there was a subject 
on whom the oath could bring its consequence, and that consequence was 
divorce on the wife then in existence). 

But if he has no wife at the time he takes the oath (and consequently 
the oath becomes one in reference to God) and he afterwards marries a 
woman, and then acts ao as to bring the coudition intoexistence, the learned 
lawyers have differed in this matter: the lawyer Aboo Jaffer, on whom be 
peace, says, that the woman whom the man marries after taking the oath 
shall become completely separated (bain); whilst others have aaid that the 
woman shall not become divorced, and the Futwa is given accordingly ; 
because the man’s oath became an oath by God (and not an oath relating to 
divorce) at the time the oath was brought into existence (because the man 
had no wife then); and therefore this oath shall not be an cath relating to 
divorce after the oath has become (or been converted into) an oath by God. 


2526, (1625.) And if the man gays (in Persian) ** Whatever I hold 
by the right hand (is unlawful to me):” this is an oath relating to 
divorce, (and not an oath by God) although he might have no intention to 
cause his wife’s divorce. | 

And if he says, * Whatever i hold by the left hand, &.” then this 
oath shall not be regarded as an oath relating to the divorce of his wife, 
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unless the man has such an intention; because there is no usage for it (that 
is, according to usage. the expression containing the words “left hand” 
is not used for divorce). And in the work called the Khoolasa, it is 
stated that this expression (relating to the left hand) shall not amount 
to (an oath for) divorce, although the man might have such an intention; 
because it is not so recognised by usage. 

And if the man says, “ Whatever I have been holding by the right 
hand is unlawful to me:” the learned lawyers have said that this is just 
as if he says, “> Whatever I hold by the right hand." 

Andif he says, * Whatever I hold with my hand” (without specifying 
the rightor the left hand): thelearned lawyers have differed in thir matter; 
some of them have said, that the expression sball not become (an oath for) 
divorce, unless he has such an intention, whilst others have 8610 that, 
according to usage, that expression is similar to the expression, ** What- 
ever I hold with my right hand.” 

2528. (1626.) A man says to his wife, “ Thou art upon me unlaw- 
fal," and according to bim **unlawful" means divorced; but he entertainr 
nointention of divorce: Lis wife shall become divorced; because when the 
word according to him means divorce, then he did entertain an intention 
of divorce. 

And if a man says to his wife, “Thou art with me in unlawfulness, ” 
that is equivalent to his ssying, “Thou art upon me unlawful," aud 
his wife shall become unlawful to him. 


95237. (1627.) And if a man says to his wife, “If I do so and so, 
then thou art my mother," intending thereby that she shall become 
unlawful to him: this is void, and nothing shall be obligatory on him 
(either by way of Kuffara or divorce; because the man does not say, “like 
my inother," in which case this would amount to Zihar, if such waa his 
intention. See Vol. II, Sharah Vikaya, page 83. He having s id, “my 
mother,” it is not po: :ble to give effect to the expression either according 
to its real or its secondary meaning, and, therefore, it comes to nothing at 
all. The expression shall not cause divorce, because mother is perpetually 
unlawful, or Huram-i-Moabbud, and divorce does not involve perpetual 
prohibition as its consequence; and, therefore, that expression and divorce 
&re inconsistent with each other). 

2528. (1628.) A man says (in Persian), “My wife is unlawful, and 
if she is not unlawful, she is Kafr,” intending nothing by saying sor the 
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learned lawyers hare said that the man shall be held to have mede Hala 
(that is, made a vow not to have intercourse with his wife) and they 
only say so basing themselves on what is Inid down in the Kitab (of 
Mnhomed, with regard to anotber case): und in tbe Kitab (of Mahomed) 
it is stated that when a man says to his wife, ** Thou art, upon me, 
unlawful,” he shall be held to bave made an Fela.” But according to 
usage, this expression amounts to divorce (that is, it operates by way of 
divoree) and, therefore, the inan shall not be held to have made an Fela. 


2529. (1629,) A man says to his wife twice, “ Thou art upon me 
unlawful;" and intends divorce by the first expression, and an oath by the 
second: then this will be in accordance with his intention; because when 
an expression is impossible ia its resi menning, it can have a meaning 
given to it according to intention (because, by the first use of the expres- 
sion a bain divorce has been caused, nud the woman has become unlawful, 
therefore, if the second use of tlie snme expression were to be referred to 
the real meaning of the expression, that meaning would be useless, because 
the woman hns already become unlawful; and therefore if he intends an oath 
by the second use of tlie expression, his intention shall be valid; go that 
if he were to marry her afresh, and have sexual intercourse, he would have 
to make a Kufura for the breach of the oath: all this is when the 
husband bas not bad serual intercourse with her; because, if he has had 
then he can give her two expresa divorces), 


2530. (1630:) And if a man says to both of the wives he has, “ You 
both, upon me, are unlawíul," intending to cause three divorces on one 
wife and one divorce on the other wife: both of the women shall be thrice 
divorced according to Aboo Yusoof, on whom be peace; and Aboo 
Haneefa, on whom be peace, says, that the matter shall be as the man 
intended, and Fatwa is given accordingly. 

Moulana (Kazee Khan, the author of these —— on whom be 
peace, says, that it is fit that the view held by Mahomed, on whom be 
peace, (no express view on the precise question having been reported from 
him) should be (taken to be) similiar to that held by Aboo Haneefa on 
whom be peace. 

The principle of this case is the rule which relates to the question 
whether, when a man uses the formula cf susur (or vow), and forms sa 
intention both of an oath (or Yaseen) and of a susur, the man's intention 
ahall be carried into effect. 
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Aud if the man says, “ [ intended divorce as regards one wife (by the 
expression stated at the beginning of this paragraph) and oath in regard 
to the other wife," (thatis, he says, “my intention when I said to my two 
wires, ۶ You both are upon me unlawful, was that one should be divorced 
and the other should be unlawful upon me") then, according to Aboo 
Yusoof, on whom be peace, divorce shall be caused on both tho wives; but 
according to Aboo Haneefa and Mahomed, it is fit that the result should 
be as he intended. 


[NoTE.—4À nuzur or vow is to render obligatory or Wajib on one's self 
what is Moobah or permissible: the formula or Seegha of it is—** Aluyya or 
upon me;" e.g., “I have made the fast of Rajub obligatory on me." Yumeen 
or oath is to render unlawful that which is lawful. A vow necessarily 
involves an oath: when the vow is to fast in رف یھ‎ then there is necessarily 
an oath not to eat and drink: by the oath, what is the Zid or contrary of tlie 
particular item of Moobah or thing lawful referred to in the Yumeen is 
rendered aram or unlawful. There is no difference between the three 
[Imams in four cases :—Istly. When a person uses the formula of vow 
or nuzur, and lias no particular intention, then the result is that the matter 
referred to in the vow shall be obligatory; and in the absence of tlie vow 
being Carried out, the person shall be sinfui ; but Kuffara shall not be 
obligatory; because there is no Yumeen.—2ndly, When there is an 
inteatven of a vow or nusur alone, without any intention regarding the 
oath.—drdly, When there is an intention of a vow or nuzur, and a 
negation of intention regarding oath or Yumeen. In the 2nd and 3rd 
cases the result is the same us in the Ist case.—4tAly, When there is an 
intention of &u oath or Yumeen, and negation of intention regarding 
vow or nuzur: here the result will be only an oath and not a vow. The 
fifth ie where there is an intention, both of a vow or nuzur and an oath 
or Yumeen: here, according to Aboo Haneefa and Mahomed, the result 
will be both a vow and au oath; but Aboo Yusoof says, the result will 
only be a vow. The sith case is where there is an intention of an oath 
or nuzur without a negation of a vow or nuzur. Here also, according to 
Aboo Haneefa and Mahomed, the result will be both a vow and an oath د‎ 
but Aboo Yusoof says, the result will be only an onth. The fifth case 
applies to the text in the present paragraph. The formula used 
ia that applicable to vow, becausc the man renders obligatory on 
him tbe divorce of his wife, which is only a Moobah or permissible act: 


.beu the analpgy as regards two intentions in tbe fifth case is pursued fur- - > 
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ther: Aboo Yusoof does not allow two iutentions, and, therefore, the in- 
tention to give three divorces prevails as regards both the wives, and the 
intention of three divorces prevails upon the intention of one divorce as 
being more consistent with the meaning of the word, “ Unlawful,” in the 
formula nsed by the husband: but Aboo Haneefa and Mahomed hold 
both intentions to be valid in the fifth case, and, therefore, by analogy, in 
the present case, the result shall be aa intended by the husband. ] 


2531. (1631.) And if a man, who has three wires, snys to them, 
“ You all, upon me, are unlawful" and intends to cause three divorces 
on one of them, and intends an oath ns regards another, and intends a 
falsehood as regards the third: the learned lawyers have said that each of 
the wives shall become divorced thrice: Moulana (the author of these 
Futawa), on whom be peace, says, that it is proper that this should be 
the result according to the view of Aboo Yusoof, on whom be peace, 
but that according to inference (Ayas) from the view tuken by Aboo 
Haueefa and Mahomed, the result should be according to the intention of 
the man (so that one wife shall become thrice divorced, and as to another, 
the expression will be an oath not to approach her, so that if the man has 
sexual intercourse with her, he sball be liable to penance or Kuffara, that 
is, expiation, and as to the third wife, the expression will be of no effect: 
be it noted that the expression amounts to a divorce only in consequence 
of Oorf as stated in paragraph 1628; and therefore when the man intends 
it to be an oath it is not a divorce and does not effect separation). 


2632. (1632.) A man baa in his hands a number of dirhems, and he 
says, “These dirhems upon me are unlawful;" he then purchases some- 
thing with them : he shall commit a breach of his oath (and he shall have 
to make Auffara); but if he makes a gift of them, or gives them in Sudka 
(charity), he shall not commit a breach of hia oath; because by taking such 
an oath, it is not intended that the exercise of all acts of disposition 
should become unlawful, but what is intended is only the prohibition 
against what specially appertains to them in most cases, and that is to use 
them in making purchases. 


2533. (1633.) And if n man says, “This wine, upon me, is unlaw- 
ful," and be then drinks it: Aboo Haneefa and Aboo Yusoof, on whom be 
peace, have differed in this matter: one of them (which of them cannot 
be ascertained) says, that Kuffara shall be obligatory on the man; and the 
other says Xuffara sliall rot be obligatory on him ; because (this does not 
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amount toan ostb, inaamach ss) he has merely given information of whatis 
eorrect (and expressed a fact) ; but the Fotws is, that the man’s intention 
shall be enquired into; so that if he merely intends an information 
(or a statement of what is a fact and a correct postulate as regards wine) 
then he shall not be obliged to make a Kufara ; but if he intenda an oath, 
then Kwfara shall be obligatory on him; and in the absence of any inten- 
tion, the man shall not be liable to ۰ 


3534. (1634. A man says, ۰ What God hes made lawful is upon me 
unlawful; " he then says (in Persian), “ And whatever I shall hoid by 
the right band is unlawful on me (which is an indirect mode of divorcing 
the wife) if I have done such and such an act," the fact being that he bas 
verily done the act: the learned lawyers hare said that (the result is that) 
his wife shall become completely separated from him (bain) with one 
divorce (that is, one divorce shall be caused on her); because making 
the divorce dependent on a thing which has already taken place (¢.g., in 
the second expression in which the words used were—‘‘If I have done 
such and such an act,” the act had already been done) amounts to the 
immediate (or Twnjees that is, instantaneous) causing of the divorce: and 
when the woman has already become compietely separated (bain) by the 
first mentioned expression, then the second divorce involved in the second 
expression shall not affect her (that is, the first expression caused one 
divorce, and the second expression, which, although expressed in the form of 
s condition, also has the effect of causing an immediate divorce; but the 
woman having become completely separated by the first divorce, the second 
divorce shall not be caused on her; because there is nothing to shew that the 
intention is to cause another divorce, and the second expression shall be 
considered as an explanation of the first expression; see Futawa: Alumgiree 
Vol. I, page 533, where it is laid down that if the husband gives one ۶ 
divorce, and then says, “Thou art bain," only one divorce sball be the 
result; but if he says, “ Thou art divorced bain,” then another divorce 
shall be caused). 

And if the (condition or) dependence (in the oath) is upon a future 
event (i.e., if he says, 16 I will d> euch a thing” in-tead of saying, “ if 
I have done such and such an act" and the man then does the act by 
which the condition comes into existence, then two divorces shall be 
caused on her (because the expression —“ what God has made lawful is 
upon me unlawful” is used in the past sense, the meaning being “ has 
become upom me unlawful;” therefore, if the expression which follows 
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it has a past sense, then the second expression is capable of being an 
explanation of the first expression, bnt if the second expression refers to ^ 
future event, then the second expression cannot become an explanation of 
the first expression). 


2535. (1635.) A man says to his wife in a state either of anger or of 
calmness of mind, ** Thou, upon me, art unlawful; then get Khoola from 
me:" one complete (bain) divorce shall be caused on her whether he 
intends a divorce or not. 


2536. (1636.) And if a man eays to his wife (in Persian), ** Deser- 
ted, deserted, unlawful, unlawful " but says, “I did not intend divorce 
by these words:" he shall not be believed by tle Kazee; because his 
expression ** deserted ” and “unlawful” are words of divorce, he shall 
therefore, not be believed; and the learned lawyers bave said that the 
woman shall become thrice divorced (because he mentioned the divorce 
four times); because the divorce caused by his expression “ deserted ” 
is one reversible divorce, and when he repeats the same expression 
then two reversible divorces are caused ; and a third divorce is caused 
by his expression “ Unlawfal, unlawful” (tbat is, in reality, four di:orces 
are caused, but three being enough, the fourth goes for nothing). 


Section II. 
ON DIVORCE CAUSED BY THE VAKEEL (OR AGENT); OR BY THE WOMAN 
HERSELF (WITH AUTHORITY FROM THE HUSBAND). 


2537. (1637.) A man vests the authority to divorce in the hands of 
hia wife; the woman says to her husband, “I have divorced thee:” 
this act shall be void just as if the husband refers the divorce to him- 
self (saying I have divorced myself) ; but if she says at the meeting (her 
authority to divorce herself having been, by the expression used here, 
confined to divorcing herself at the same meeting), ** Thou art, apon me 
unlawful,?"- or says, '*'Thou art basa from me,” or says ** [ am uniaw- 
ful on thee,” or says, “Iam bain from thee,” then the woman shall 
become completely separated (basa) with one divorce, just as if the 
husband were to refer the unlawfulness to his own self (saying “I am 
unlawful on thee ۶ 

And if she says, “Thou art bain” without adding “from me," 
or-says, “Thou art unlawful" without saying “upon me,” then her 
expression shall be void (baiji); because the separation of the woman 
(in the sense that the relationship of husband and wife has come to an 
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end) and unlawfulness of her, mostly does not take place except when the 
ownership of marriage is at an end; and therefore the separation as refer- 
red to the woman and the unlawfulness ns applied to her, will cause 
divorce; but mere (or absolute) separation and unlawfulness, (as er- 
pressed in the expression in which reference is not made by her to herself) 
will not be sufficient to cause divorce. 


And if she says, “I have withheld hands” without saying “ my 
(hands), ** she shall nut become divorced; just as if the husband 8 
* Exercise thy ۲۰ہ ۱ھ‎ (Ikhtary—an indirect mode of vesting the 
wife with authority divorce herself) intending thereby to vest the 
wife with authority to divorce herself, and the woman says, * I have 
exercised authority, " no divorce shall be caused (unless she says “Over 


myself” or nufsy). 

2538. (1638.) And if the man says to his wife, ‘‘ Exerciee thy 
authority " and the woman says, “I have exercised authority," and then 
says, “I meant myself (nufsy);" then if she says so at the same meeting, 
she shall become divorced and she shall be believed (by the Kazee): but if 
she says so after standing up at the meeting, she shall not become divorced, 
and her word shall not be accepted; because the woman has authority 
to (exercise her authority and) create (Insha) the divorce as long as she 
remains in the same mujlis, and, therefore, her word (expressed at the same 
meeting) shall be accepted, contrary to the case where she says so after 
standing up at the meeting. 

2539. (1639.) A mnn vests the authority to divorce in the hands 
of his wife: the authority shall not be vested in her hands until she 
knows of it; so that if she divorces herself before knowing that she has 
been vested with such authority, the divorce shall not be caused on her. 

2540. (1640.) A man says to his wife, “The authcrity to divorce 
my wives is in thy hands," or says to her **divorce whichever of my 
wives thou pleaseth ;" she then divorces herself: the divorce shall not 
be caused; and verily have we discussed this matter before. (See para- 
graph 1462). 


2541. (1641.) A man says to his wife, “The authority of three 
divorces is in thy hands, if thou were to release me from thy dower,” 
and the wife snys, “ Make me Vakeel with authority that I may divorce 
myself;" the man then says to her, “Thou art my Vakeel to divorce 
thyself;" the woman then stands up at the meeting: her authority shall 
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go out of her hands, so that if she divorces herself (after she has stood up 
at the place where sbe had been seated), the divorce shall not be caused; 
beeause constituting the wife a Vakeel to divorce herself, is entrusting 
her (Tufwees) with authority to divorce herself, and, therefore, the authority 
is confined to the meeting; and if she divorces herself at the meeting, 
then, if she first releases her husband from her dower (and then divorces 
herself), she shall become divorced; but if sae does not release bim 
from her dower (before divorcing herself), then she shall not become 
divorced ; because the antlority is vested in her with the condition that 
she shell release the husband from her dower. 

(Note. If a Vakeel is entrusted with authority in some matter, the 
exercise of that authority is not confined to the meeting where the authority 
is given; and the Vakeel is at liberty to exercise the authority whenever and 
wherever he chooses consistently with the terms of his authority: but here, 
although the wonian was apparently appointed the Vakeel, still she was not, 
in reality, appointed n Vakeel, inasmuch as the business concerned her own 
self; therefore the appointment was not Towkeel but Tufweez ; and the latter 
means *he making another person owner of an act which appertains to 
the persou making the Tufwees]. 

2542. (1642.) A man says to his wife, “The authority divorce 
thyself is in thy hands up to (or for) ten days: ” she shall have authority 
vested in her hands from the time the man ao expressed himself for ten 
days, counting from the moment when the husband said so; because 
vesting the wife with authority admits of being circumsoribea hy time 
and the particle “up to” (Ila) expresses the limit (or termination, s.e., 
Ghail): on the contrary, if the man says, “Thou art divorced up to 
(Ila) ten days," the woman shall verily become divorced after ten days, 
because divorce is a thing which does not.admit of being circumscribed 
(Towkeet) by time, and, therefore, here the expression, “up to” (Ila) shall 
mean *'*after" (and the meaning is not that the woman shall remain 
divorced for ten days). 

2543. (1643.) And if a man says, “The authority to divorce 
thyself is in thy hands up to (Ila) ten days” and intends that she 
shall have authority in her hands after ten days: his intention shall 
be correct morally speaking as between him and his God, because the 
man intends what the words used by him admit of (aa in the case in 
paragraph 1642); but the (alleged) intention is contrary to what is appa- 
rent, (the obvious meaning being that she shall remain vested with 
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such authority for ten days and not afterwards), and therefore the man 
shall not be believed vy the Kazee. 

$544. (1644) And similarly, if & man says to another, “ The 
authority to divorce my wife is in thy hands up to one yesr:” the latter 
shall have the authority in his hands for a year; and after the expiry of 
‘the year, the authority shall no longer remain in him, whether he knows 
the same or not: (this is Tufweez and not Towkeel). 

2545. (1645. And if a man gives to his wife authority to 
divorce herself **for & month " or “ fora year," and the woman refuses 
to accept the authority, or prefers to remain with her husband, or says, 
"I do not choose to divorce myself," then the authority, which is 
vested in her hands, shall become void. But Aboo Yusoof, on whom be 
peace, says, that the authority (shall not be void, but) cual! remain in her 
hands, so that she shall be free to exercise it (if she chooses) at a meeting 
different from that in which the above conversation took place, (and so on 
until the month or the year expires). 

2546. (1646.) And if a man says to his wife, “The authority 
to divorce thyself is in thy hands, when thou pleaseth or “as long as 
(Muta, $.e., the same as ‘ when’ or Isa) thou pleaseth: ” the authority shall 
be in her hands (to be exercised) only once whether she exercises 
that authority at the same meeting or at a different meeting. And if 
she prefers to remain with her husband, her authority shall go out of 
her hands; and this authority shall not become void by herstanding up at 
the meeting. 

2547. (1647.) And if a man says to his wife, ‘‘ The authority to 
divorce thyself is in thy hends as often as (Koolluma) thou pleaseth:” the 
&athority shall be in her hands to divorce herself as often as she pleases, 
until the number three is completed : and if she marries another husband 
after three divorces, and then goes back to her first husband (by marriage 
after being divorced by the second husband), then she shall have no further 
authority in her hands. And if it pleaseth her to divorce herself once, and she 
becomes (once divorced), &nd then the same husband marries her after her 
Iddut, she shall still be competent to exercise her pleasure to divorce herself 
for what remains out of the three divorces (that is, se aball have the power 
of two divorces; because, under these circumstances, the husband himself 
has authority to divorce only twice): aud if she is pleased to divorce herself 
once and does become once divorced, and then marries a different husband 
after the expiry of the Iddut, and then goes back to her first busbend 
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(who marries her after the second hasband has divorced her), she shall be 
competent to exercise her pleasure and have the power of three future 
divorces according to Aboo Haneefa and Aboo Yusoof, on whom be peace: 
and this case is called the Masalai-Hudum (that is, the case of absorption 
or effacement of divorce; thatis, when the woman comes back to her first 
husband in the manner described, the latter again obtains the power of 
three divorces, and whatever divorces he had given in the first relationship 
of husband and wife, becomes effaced or swept away and removed by the 
second husband; the wife, therefore, has a corresponding power). 


2548. (1648) And if the husband says to his wife, **The authority 
to divorce thyself is in thy hands in this year,” and the woman divorces 
herself, and he then marries her: she shall have no further authority 
(although the year is not out) according to Aboo Yusoof, on 
whom be peace. And Aboo Yusoof, on whom be peace, says that, accor- 
ding to inference from the view of Aboo Haneefa, on whom be peace, tbe 
woman shall stiil have authority (until the yeer is out). 


2549. (1649.) And if the husband says to his wife, ** The authority 
to divorce thyself is in thy hands in this year" sad he (himself) 
divorces her once, before having sexual intercourse with her, and then 
marries her again in the same year: she shall (still) hawe authority in 
ber according to Aboo Haneefa, on whom be peaoe. (But according to 
Aboo Yuscof she shall have no authority). 


2550. (1650.) A man says to his wife, “The authority to divorce thy- 
self is in thy hands to-day and to-morrow and the day after to-morrow; ” 
the woman then on the same day refusec to accept the authority: her 
authority for the other days also shall become void (bat); and it is not 
competent to her to divorce herself after this. But it is stated in the 
Wakyat that it is competent to her to divorce hergelf on the morrow. 
But the correct view ia that first stated. 


2551 (1651.) And if a man says to his wife, “The authority to di- 
vorce thyself ia in thy hands to-day and the day after to-morrow;” and she 
refuses to accept the authoricy that day: she shall be competent to exercise 
her authority the day after to-morrow (because one day's interruption 
shows she had two different authorities; and her surrender of one 
day's au.hority does not involve forfeiture of the other day's authority). 

So also if she says that day, “I have rendered void each 
authority :" (she shall still have authority in reference to the day 
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after the morrow; because her surrender of authority, which has not yet 
come into existence, is not binding on her when the day arrives). 


2553. (1652. And if hesuys to her, “The authority to divorce 
thyself is in thy hands to-day and to-morrow,” and she refuses to 
accept the authority that day: her authority sball become (wholly) void; 
because regard is to be had to the time which has been first mentioned 
(in the authority), and therefore the authority for the first mentioned 
time is rendered void by the refusal to accept the authority (and the 
time next mentioned being adjacent tc the first, also goes with it); jast 
as when a man says to his wife, * Thou art divorced to-day, to-morrow " 
in which case the divorce shall be caused instantaneously. 


2563. (1653.) A man says to his wife, “The authority to divorce 
thyself is in tby hands and the authority to divorcé my wife so and 80, 
is in thy hands;" and she says, “I bave divorced so and so" and she 
then divorces herself: this ia correct (although not in the order mentioned 
by the husband) because the whole is one trust (Tufweez), and, therefore, 
whichever she commences with, her authority as regards the other sball 
not become void. 


2564. (1654. A man vests in his wife the authority to divorce 
herself, and she says, “Give me so much if thou divorce me," and 
the husband says, **I do not know this (that is, what thou meaneth) ;” 
and the woman says, ‘‘If thou hast vested me with authority to divorce 
myself, then verily have I divorced myself :" the woman shall not become 
divorced; because when the woman occupied herself in demanding property, 
ıer authority became void (because her expression regarding the giving 
of property shewed hesitation and refusal on her part to accept the 
authority). 

2555. (1655.) A man says to his wife, “The authority to divorce 
thyself with three divorces is in thy hands,": and she says, “ Why 
dost not thou divorce me by thy tongue:” this shall not amount to a 
refusal to accept the authority (and the mujlis does not change, for the 
topic of divorce was going on), and it shall be competent to her to divorce 
herself. 

2556. (1656.) A man says to his wife, “If thou shalt enter the 
house of eo and so, then the authority to divorce thyself is in thy hands;" 
the woman enters the house and divorces herself: then, if she divorces 
sherelf at a time when she reaches a place (in the house) where she 
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could be said to bave entered the house, and does not advance or recede 
from that place, sbe shall become divorced; but if she takes (or advances) 
two steps from that place (although still within the bouse) and then 
divorces herself, she shall not become divorced (because the condition 
was entry ın the house). 


2557. (1657.) A man gives in his wife's bands the authority to 
divorce herself, or gives her the option (to divorce herself or not) whilst 
the woman is on borseback, and she gets dowr., or she ia on the ground 
(when the authority or option is given) and she gets on horse- 
back (after bearing of tbe authority or the option): ber option (and her 
authority) shall become void. 


So also (shall her authority or option become void) if she is 
sitting (when the bnsband pronounces the worde) and then lies down on 
her side to sleep. 


Aud if she is standing (when the busband expresses himeelf) but 
subsequently sits down, or if she is reclining on a pillow but subse- 
quently sits up erect, her option (and authority to divorce herself) shall 
not become void (because the change in posture in these two cuses instead 
of denoting repugnance implies deeper interest in the subject). 

And if she is sitting but subsequently reclines, her cption (and 
authority to divorce herself) shall not become void according to Zoofar, 
on whom be peace, and the view of Zoofar is one of two traditions from 
Aboo Yusoof, on whom be peace. Because sitting down (in tke case where 
she was standing when she heard her husband); or reclining (when she 
beard bim whilst she was sitting) takes place to collect one's judgment 
and does not imply refusal to accept the authority (Airaa). 

And if she reads a little (after hearing her husband), then her 
option shall not become void ; (but if she reads a long passage, that wiil 
imply refusal, and her option shall be void). © 

And if she is asked to take her meal (after the husband has ex- 
pressed himself as above) and eats it (at the same place where the 
authority is given) or if she (after ber husband's words) combs her hair, 
or takes a baib, or dyes (her bair or fingers), or if her husband has sexual 
intercourse with her, or if abe stands up at the meeting (3.5, stands 
up at the place where she was seated), her option shall become void. م8‎ 
alao if she commences her prayers (after the busband bas said so, her 
option shall become void). 
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But if she is (at the time her husband expresses himself 80) in the 
midst of her Farz prayers, the authority shall not become void until she 
completes her prayers (so that if she continues her prayers instead of 
interrupting the prayers and exercising the authority, her authority is lost); 
but if she is in the midst of her prayers of Nufil, her option shall not 
become void, unless she stands up for the next set of prayers (Shoofa 
means a service consisting of two prayers of tL. Vufil kind although the 
intention migbt be to offer four or more sets of service at one and 
tbe same time and with one and the same intention. See Fatawai 
Alumgiree, Volume I, page 244). 

2558. (1658) And if the guardians of the wife are assembled and 
are demanding her divorce, and their discussion is prolonged, and then 
the husband says to the woman's father, “ What do you require of 
me? do what you require;" and then goes away, and the woman's father 
then divorces her at the same meeting: the woman shall not become 
divorced ; because what the husband has said isambiguous ; it may imply 
the entrusting of the authority of divorce to the father of the wife and it 
may imply something else ر.و.ع)‎ expression of displeasure or disapproval) ; 
and, therefore, the words shall not be held to amount to & vesting uf 
authority by reason of this doubt. 


2559. (1659. A woman says to her husband whilst quarrelling, 
“Tf what is in thy hands werein my hands, I would have released my- 
self ;" the husband says, “ What is in my hands is in thy hands," and 
the woman says, “l have divorced myself thrice ; " and the husband 
says to her, “ Say again," the woman says, “I have divorced myself 
thrice, the husband says, “I did not intend divorce by the expression used 
by me ‘what is in my hands is in thy hands':" the woman shall become 
thrice divorced by her repeating the expression a second time, “i have 
divorced myself thrice;" (because when the husband says he had no inten- 
tion of divorce, then the woman's first expression shall not cause divorce on 
her; but when the man asks her to repeat it, and the womer does repeat 
it, this amounts to giving the woman authority); so that if the husband 
had not said to her, '* Say a second time," the word to be accepted would 
have been his word both morally and according to the Kazee, and his 
wife would not have become divorced. 

2560. (1660.) A man says to his wife, “Say Iam divorced:" the 
divorce shall not be caused as long as the woman does not say so; contrary 
to this where the husband says (to another) “Say to my wife, verily she is 
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divorced," the woman becomes divorced at once: ani verily have we 
mentioned this matter. (See paragraph 974). 


2561. (1661.) Some high wcrds pass between s husband and his 
wife, and the wife says, “Oh God, deliver me from this man," and 
the husband says, ** Dost thou wish to be delivered from me] (if so) 
then the authority ): divorce thyself) is in thy hands,” intending 
thereby divorce, without intending the number; the woman then says, 
“I have divorced myself thrice;" the husband then says, ۰“ Thou hast 
got deliverance: ’’ no divorce shall be caused on her, according to Aboo 
Haneefa, on whom be peace; because, when the man does not intend three 
divorces, then it is the same as if the husband says to her, “Divorce 
thyself,” without intending the number, and in this case if the woman 
were to say, “I have divorced myself," no divorce shall be caused accor- 
ding to Aboo Haneefa, on whom be peace, but one divorce shall be caused 
according to the view of his two disciples. 


And it is no objection to say — wLen the husband, after the wife 
had said, “I have divorced myself thrice,” said, **Thou hast got 
deliverance, "'— why does not this expression of the husband amount to 
ratification (or permission) of the acts of the woman: because we answer 
the objection by saying that the husband's expression, “ Thou hast got 
deliverance”? admits of having been said by way of a joke (or of 
defiance) and, therefore, the same shall not be held to constitute ratifi- 
cation (or permission), by reason of the doubt. 


2562. (1662. A woman says to her husband (in Persian), “I am 
thy Vakeel;" the man says, ‘‘ You are;" the woman then says, ** I have 
divorced myself thrice ;” the husband then says in Persian, ۰“ Thou hast 
become unlawful to me, I ought to be separate trom thee;” then both 
separate; then the husband intends to take her back: the learned 
lawyers have said that the husband shall be questioned as regards his in. 
tention; and if he says, “I intended by the words I used (that is, by the 
words * You are,') the making her Vakeel to divorce herself, but I did 
uot intend the number,” then the woman shall beeome completely separate 
(bain) with one divorce. This answer is only correct according to the 
view of Aboo Yusoof and Mahomed, on whom be peace; but, according 
to the view of Aboo Haneefa, on whom be peace, the learned lawyers 
have held that no divorce shall be caused; and the Futwais given secor- 
dingly. (See paragraph 1661). 
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$0668. (1663.) A woman says to ber husband, ‘““ Dost thou intend 
that I should divorce myself; the man says, ‘‘ Yes ;" the woman then 
says, "I bare divorced myself:” then if the husband intends to entrust 
the power of divorce to her, she shall become once divorced, but if 
by the words he used, he intends to mesn, “ divorce thyself, if it is in 
thy power to do so” (implying thereby that, “thou hast no power and 
cannot divorce thyself”), the woman shall not become divorced. 


2564. (1664.) A msn says to another, “ Dost thou intend that I 
ahould divorce thy wife thrice?” the husband says, ** Yes;” the man 
says, “I have divorced thy wife thrice : the learned lawyers have said 
that the woman shall become thrice divorced. Bat (this is not corrects 
and) the correct view is that this case and that which has preceded it (see 
paragraph 1663) are equal in effect, and divorce shall only be caused 
when tbe maa intends to entrust the other with authority to divorce. 

2565.. (1665.) A man appoints another his Vakeel to divorce his 
wife; the "akeel then divorces her thrice: then if the husband in- 
tended, st the time of appointing the man his Vakeel, to appoint him 
es & Vakeel with authority to give three divorces, the woman shall be- 
come thrice divorced; but if the husband did not intend to give authority 
to divorce thrice, no divorce shall be caused according to the view of 
Aboo Haneefa, on whom be peace. 

2566. (1666.) A man says to another, “ Divorce my wife by rever. 
sible divorce;" the Vakeel says to her, “ I have divorced thee irrevera:- 
bly (bain — completely): "' one reversible divorce shall be caused; bct if 
the Vakeel says, “I have made thee bain,” no divorce shall be caused 
(because in the former case that which was done with authority was ca- 
pable of being separated from that which was done without authority; when 
he said “I Lave divorced thce irreversibly,” he was acting within his power 
except in regard to the last word, but the expression without regard to 
the last word is sufficient to cause one divorce; and, therefore, the last word 
shall be considered a surplusage). 

So also if the husband says to the Vakeel, “ Divorce her with an 
irreversible (bain) divorce,” and the Vakeel says to her, “Thou art 
divorced with one divorce reversible :” then one irreversible divorce shal] 
be caused (becauae when the Vakeel aays, ** Thou art divorced with one 
divorce," this must mean that the divorce must be of the nature con. 
tained in the authority, and, therefore, one irreversible divorce shall be 
caused, and the word “reversible” shall be treated as a surplusage). 
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9687. (1667.) A man says to another {in Persian), “‘ Divorce my 
wife, in the presence of my brother so and so;” the other man divorces 
her without the presence of the brother: the divorco shall be caused ; 
because tlie lusband’s expression, ‘‘In the presence of my brother,” wna 
used by tlie liusband by way of advice (to the other man), and, therefore, 
divorce shall not be dependent on the presence of the brother; just as if 
a man says to another, ۶ Divorae my wife in the presence of witnesses,” 
and the other anan divorces her without the presence of the witnesses, 
tlie divorce shall be caused. And thìs is as if a man appoints another 
his Vukeel to sell his slave, saying, “ Sell him in the presence of wit- 
nesses” but the Vukeel sells the slave without the witnesses, the sale 
shall be valid. On the contrary, if the man says, “ Do not sell him 
except in the presence of witnesses,” the sale shall not be valid except 
in the presence of witnesses. 


2563. (1668. A man says to another, “I do not prevent thee 
from divorcing my wife:" thie shall not amount to constituting the 
other man a Vakeel; but if he says to his slave, ** I do not prevent thee 
from doing trade," this shail amount to permission to the slave to follow a 
trade; because the man’s ezpression of this natare to his slave cannot be 
used except when tlie master sees the slave selling and parghasing withou! 
prevention, in which ense (riz., that of passively witnessing the alave's ac- 
tion witnout active interference) the slave shall become (Mazeon or) a slave 
with authority (or permission} to follow a trade; and, therefore, in this case 
(when, after seeing all this, the master expressly says, ** 1 do not prevent 
thee,”} it is mach more necessary that the slave shall become, a ۷۵ 
with authority to follow n trade (Maroon). 

And if a man sees a person divorcing his (¢.¢., the man's) wife, and 
does not prevent bim from doing so, the person who divorces shall not 
become the mau'a Vakeel, and the divorce shall not be caused. So also 
shellthe divorce not be caused in the present case (where the man says, 
“I do not prevent thee from divorcing my wife.") 

2669. (1669) A man anys to his wife, ** Tue authority (to divorce 
thyself} is in thy hands;” she says, “ ۲ have chosen ([khtear, that is, 
divorced) myself:” the learned lawyers have entered into ٭‎ discussion 
in regard to this matter: some of them have said that divorce shall 
be caused; because this (the husband’s) expression is stronger than vesting 
in the woman the authority to divorce herself (by expreasly using 
the word diverce). And this answer is only correct when the hnsband 
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intends, by the ase of the expression, to entrust his wife with ۴ 
to divorcee herself ; because (simple) “ putting her authority in her bands” 
does not amount to entrustiug her with aushority to divorce herself 
except with intention. 

$2570. (7670) And when & man entrusts the authority to divorce 
his wife in the hands of an insane person or an infant (both) having 
some sense (AED, this sball be valid: and it is not competent to the hus- 
band to retract from this. 

9871. (1671.) A man entrusts th- anthority to divorce bis wife in 
the bands of two men: neither of them suall alone be competent to 
pronounce the divorce. 


2573. (1672) A man says to his wife, “The authority to divorce 
thyself is in thy hands this year;" he then divorces her once, before 
having sexual intercourse with her; be afterwards again marries her in the 
same year: Kurkhy, on whom be peace, says, that the authority to divorce 
berself shall ve in her hands in that year according to Aboo Haneefa, on 
whom be peace. (See paragraph 1649.) 

2573. (1673.) A man appoints another his Vakeel to divorce his wife; 
the Vakeel then, in a state of drunkenness, divorces her: the learned law- 
yers bare differed in this matter (viz, ‘whether the divorce shall be 
caused or not): some of them have said that the divorce shall not be caused, 
just as if a man appoints anotber his Vakeel to divorce his wife, and the 
Vakeel becomes insane, and then divorces the wife (in which case the divorce 
simll not be caused): but the correct view is, that.the divorce (so giren as 
abore by the drunken. Vakeel) shall be caused. 

2574. (1674) A man says to another, “I have appointed thee 
my Vakeel in regard to all my affairs; ” the Vakeel divorces the 
man's wife: tbe learned lawyers hare differed in regard to this matter; 
but the correct view is that the divorce shall not be caused. 

And in tbe Fatawa given by Aboo Jaffer, on whom be peace, it is 
stated that wherea man says to another, “I have constitnted thee my Vakeel 
in regard to all my affaire, and I have put thee in my place:" this shall 
not amount to a general authority; and if the man's affnirs are of divers 
nstnre, so that be has no known profession in particolar, then the agency 
is void; but if the client is a merchant, then the agency shall relate to 
affairs of trade. Aboo Jaffer says that if a man says, “I have appointed 
thee mv Vakeel in all my affairs in which agency is permissible." his 
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avency shall (then) be of a general nature extending to selliuz and giving 
lease, and contracting marriages nnd to all things. And it is reported 
fruin Mahomed, on whom be peace, that i£ a man says that “he is my 
Vakeel in regard to all things which are legal and which I do,” the 
other man sball become his Vakeel in the matter of selling, and making 
gifts and granting leases. And it is reported from Aboo Haneefa, on whom 
be peace, that (in such a case) the man shall be his Vakeel in matters in 
whic. consideration passes, and not in gifts and emancipation. 

Moulana (that is, Kazee Khan, the author of these Fatawa), on whom 
be peace, says, all this is true when the appointment is not made in the 
course of a topic regarding divorce; but if the appointment is made in 


the course of a topic regardiug divorce, the Vakeel shall be authorised to 
give divorce. 


2575. (1675.) The Sultan compels a man to appoint bim as his 
Vukeel to divorce his wife (saying :—Do you appoint me your Vakeel to 
divorce your wife?) the man from fear of being beaten and imprisoned, 
says, “Thou art my Vakeel," without adding anything further; the 
Vukeel then divorces the man’s wife; then the client says, ““ I did not 
appoint the Sultan my Vakeel to divorce iny wife:" the learned lawyers 
have said that tbe man shall not be beard, and the divorce shal} 
take place; because tlie man expressed himself by way of an answer to 
what was proposed to him, and the answer incorporates what is in the 
question, 


2576. (1676.) A man snys to another, * Divorce this my wife," 
or * Emancipave this my slave," or “ Make him (the slave) a Moodud- 
bhur;" tbe Vukeel accepts this, and the client disappears: the Vakeel shall 
not be compelled to pronounce the divorce, or to emancipate the slave, 
or to do other things except in one case, viz., if a inan says to another. 
* Make over the cloth to so and so," then the mnn so ordered shall be 
compelled to mnke over the cloth; because in the case of the cloth or 
other definite thing, it is possible that thecloth might have been kept in 
trust with the person so directing, and itis, therefo-e, obligatory on him 
(tlie Vakeel) to restore the trust property. But in the case of divorce and 
emancipation and other matters (compulsion shall not be used on the 
Vakeel to exercise his authcrity, because) the man giving the order only 
directs the Vakeel to act in what was in his (own) power (that is, in 
matters in which he himself could exercise a choice, and in which he was 
under no compulsion to act in a particular way, and the person so directing 
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was mol in any way bound to cause the divorce or the emancipation: and 
therefore compulsion shall not be msed on the Vakeel (to exercise bis 
authority and gire the divorce, &c.) 


2577. (1677.) A man intends to go on a journey; he appoints 
another man as his Vakeel to divorce his wife; he then takes away 
the power of the Vakeel, and does so without the presence of the woman 
(bie wife): then, if the appointment of the Vakeel was net made in 
consequence of the wife having made a request for the appointment of 
& Vakeel to dirorce ber, then the revocation of the Vakeel's authority 
is valid: bat if the appointment wns in consequence of such a reqnest 
by the wife, then some of the learned lawyers have said that the bus- 
band is not competent to revoke the ۵۵۱۵۳۱۴ of the Vukeel, except 
in the presence of his wife; justas if a man appoints another as his 
Vakeel to fight ont bis case, and does so in consequence of a demand 
by the opposite party (who says, for instance, “ Yon nre going away, in 
your absence my byyunna or proof by witnesses will not be admissible; 
therefore you must leave an agent;”) and in this last instance the man is 
not competent to reroke the authority wituent the presence of the oppo- 
site party. 

Bbaikb-ool Imam Shamse-ool Aima Sarukhsy, on whom be pence, anys,— 
that the correct view is that it is competent to the husband to remore 
(without the presence of tbe wife! the Vukeel who had been nuthorised to 
give divorce, although the Vakee! might have been appointed nt the request 
of the woman ; because divorce is not obligatory on the husband (to give) 
at the request of the wife, and the husband shall, tlierefore, be competent 
to release the Vukeei from the agency. 


$578. (1678) And if a man appoints another bis Vukeel to divorce 
bis wife, saying, “As often as (Koolluma) I shall remove thee, (then) thou 
art my Vakeel:" some of the learned luwyers have said tliat this np- 
pointment is not valid; "because it involves alteration of (or interference 
with) what is provided by tbe lnw (Shera), aud that (alteration) is to muke 
obligatory what is not so; whilst otbers have snid that the appointment is 
valid, and the mau shall not have authority to disuiss the Vakeel; because 
as often us the mau removes the Vakeel, the latter's appointinent comes 
to be renewed. 


Sbeikb-ool Imam  8lams-ooci Aima Sarukhsy, on whom be peace, - 


says, that the correct view is that the man is competent to remove the 
agent. 
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The learned lawyers have next differed in regard to the mode of 
removing the agent. The snme Sheikh-ool Iain, on whom be peace, saya, 
that when the man says, “I have removed thee from all agency," the 
agent shall become disinissed, and this removal shall apply to (both 
sorts of appointments, vis.), appointments which immediately (or instan- 
taneousl y—Moonuy uz) come into effect, or those in which the appointinent 
is dependent on something else (as in the case given, viz., as often as I 
remove thee, &c). Whilst others have said that the man shall say, “I 
have removed thee in tie same way as L appoiuted thee my Vakeel,” and 
(yet) otbers have said "tat the man shali aay, “ I hare retracted the 
conditional powers given by me, and I have removed thee from absolute 
(or unconditional) powers as Vakeel." 


2579. (1679. A woman divorced by bain divorce (Mubtootutoon), 
appoints the husband, who had divor êd her, to take her back by a fresh 
marriage (that is to say, appoints him to marry her to bimself, and the 
divorce having been irreversible and not Rajue, freeh marriage is neces- 
sary); the Vakeel says, (in Persian) in the presence of witnesses ('*I have) 
brought back in consideration of a hondred dinars: ” Abool Kassim 
Suffar, on whom be peace, says, the marriage is valid, and, says be, the 
man's expression, “Brought back" is equivalent to his saying, “I have 
brought (thee) back.” 


2580. (1680. A man appoints another ne his Vakeel tc dirorce 
his two wives, and the Vukeel divorces one of them: she shall become 
divorced ; because the Vukeel performed a part of the duty entrusted 
to him. 


2581. (1681.) A man nppoints another as his Vukeel in order 
to divorce his wife in the traditionary form; the Vakeel then divorces 
the man’s wife at a time other than the traditionary time (i.e., he divorces 
Ler at a time when it is not fit, according tc the traditions, to give divorce, 
auch non-traditionary time being either a period of pollution or a period of 
purity in which intercourse has taken place): the divorce shall not be 
caused at present, neither sball it be caused when the traditionary time 
arrives. (See paragraph 1697); nnd the Vakeel shall not go out of his 
authority ; so that if, after this, Le diverces her in the traditionary time, 
the divorce shall be caused. 


2582. (1682.) A man appoints anotber his Vakeel to divorce his 
wife, and then the client himself divorces her, either irreversibly 
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or reversibly; the Vakeel then (aleo) divorces her: tle divorce given 
by the Vakeel shall be caused as long as the woman is in her 
Iddut, and the Vakeel’s authority shall not terminate in consequence 
of the busband himself giving an irreversible (bain) divorce, when 
the divorce given by the Vnkeel is not in consideration of pro- 
perty; (that is, if the client authorises the Vakeel to make Khoola, 
thet is, to divorce his wife for consideration, and if afterwards the client 
himself divorces the wife with or without the consideration, the ۵ 
power shall come to an end): then if the Vakeel does not divorce the 
wife (so divorced as aforesaid by the husband hiinself) until the client 
marries ber again before the expiry of her Idduf, nud the Vakeel now 
divorces her, the divorce given by the Vakeel shall be caused on her 
(because before expiry of the Iddu? the marriage still lingers on, and 
the Vakeel was authorised to divorce within the duration of a parti- 
cular marriage which does not completely end until the Iddué expires): 
if the client marries her after the expiry of the Jddut, and the Vakeel 
afterwards gives her divorce, the divorce given by the Vakeel shall uot be 
caused. 

So also if the husband or wife becomes an infidel (Moortud)— 
may God prevent such a catastrophy — and the Vakeel afterwards 
divorces ber: the divorce given by the Vukeel sball be caused as long 
as she remains in her 72+: nnd if the client (the husband) goes to Dar-ool 
Hurub whilst he is an infidel, and the Kazee decrees that the man has 
merged (Lehak) into the Dar-ool Hurub (which amounts to a decree of 
civil death) the appointinent asa Vukeel shall become void, so that if 
the husband returns from the Dar-ool Hurub, as a Moslem, and marries 
the same woman, and then the Vakeel divorces her, the divorce given 
by the Vakeel shall not be caused (becnuse he becomes, as it were, born 
again, and the marriage becomes entirely a new marriage). 

And if the Vakeel becomes an infidel—may God prevent such a 
eatastrophy,—he shall remain vested with the authority althongh he 
might have gone into the Dar-ool Hurub, except when the Kazee decrees 
that the man has lapsed (or merged) into the Dar-ool! Hurub; becanse 
the decree of the Kazee that the man has gone into the Dar-ool Hurub 
ie equivalent to his death. 


2583. (1683.) A man says to another, “ When I marry such and 
such a woman, then divorce her;" the man then marries her: it shall 


be competent to the Vakeel to divorce the woman, because giving condi- | 


tional powers to a Vakeel is valid. 
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2584. (1684. And if n man appoints an absent person to divorce 
his wife, and the Vakeel divorces her before he comes to know that he 
has been appointed Vakeel: the divorce given by him is void; because 
authority as Vakeel is not established in a man before he knows of the 
appointment. 


2585. (1635. A man appoints another to divorce his wife; tlie Vnkeel 
refuses to accept the authority (or to act in the matter), but Le ufterwards 
divorces the man's wife: the divorce given by biın shall not be caused ; but 
if the Vakeel (instead of refusing to nct) keeps quiet, and does net 
(expressly) accept or refuse, and then divorces the woman, the divorce 
given by him shall be caused by way of analogy (Istihean). 


2586. (1686.) A man says to another, “Thou art my ۲۷۵۶۵۵۱ in 
the matter of divorcing my wife, if she wishes, or desires, or intends: ” 
the other man shall not become Vukeel until the woman expresses 2 
desire at the meeting (at which she receives the information ; because 
the man made the appointment of the Vakeel dependent on her 
desire, and therefore the appointment as his Vakeel is confined to the 
same meeting at which she receives the information ; just as if the man 
makes her divorce dependent on lier desire (saying wy wife is divorced if 
she desires; in which case, she must express her desire at the meeting at 
which she gets the information). And if she expresses ber desire (to 
have herself divorced) at the meeting, the man sball become the Vakeel 
of the husband; but if the Vakeel gets up at the meeting (at which he has 
come to be appointed ns the husband’s Vakeel) before divorcing the woman, 
his authority as Vakeel shall become void: whilst some of the learned 
lawyers, on whom be peace, bave said that the Vukeel's authority shall not 
become void (by standing up); because what is made dependent on a con- 
dition is, at the time when the condition is found, just as if it is without a 
condition (Moorsul) ; and therefore it is just as if the husband, after the 
wife's desire becomes known, says, “Thoun art my Vikeel to divorce her;” 
in which case the exercise of the Vakeel’s power does not depend on the 
funity of the) meeting. 

The learned lawyers have said that the correct view. is that taken 
in the Book (that is, the view mentioned first); because the foundation of 
the authority to divorce is based on the woman’s desire, in pursuance of 
the Lusband’s words, by which such authority was made dependent on the 
woman's desire, and. her desire is limited to the unity of the meeting (that - 
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ia, the desire must be expressed at the meeting) and therefore the Vakeel’s 
power mast be limited to the same meeting. 


26587. (1687.) And if a mnn says to anotber, ** Thou art my Vakeel 
to divorce my wife if thou plenseth ; " the Vakeel expresses his desire nt 
the same meeting: this ie valid (that is, it is valid in the Vakeel to 
express his desire and give divorce at the same meeting; but it is not valid 
for him to give divorce after the meeting); but if the Vakeel gets up at the 
meeting before expressing his desire, his authority shall become void; be- 
cause to make the agency ) Vekalut) dependent on desire amounts to(Tumleek 
or) making the man owner of the conditional Taluk for the purpose of 
causing divorce at the desire (of the man, and Twmleek depends on the 
Mwujla). 

2588. (1688. A man says to another, “Thou art my Vakeel to 
dirorcee my wife, on conditiorf that I shall have the option (to confirm 
the appointment or annul it) for three daya: " the appointment as Vakeel 
i» valid (and the appointment shall take, effect at once) and the option 
shall be void. So also if the inan, whilst appointing another man as bis 
۲۸۲۱, gives the other man the option to accept the appointment or not 
(the man saying to the Vakeel, I appoint you Vakeel and give you option 
for three days within which to accept the appointment or not, and the 
Vakeel agrees to the proposal), the appointment as Vakeel shall be valid 
and the option shall be void. 

So also if a man appoints another as his Vakeel in a matter other 
than divorce, and stipulates for a condition of option in the appointment 
of the Vakeel, the appointment as Vakeel shall be valid, and the option 
shall be roid. —— 

2589. (1689) Aman having four wives, says to another person, 
“Divorce my wife; " and the Vakeel divorces one of his wives without 
specifying which, or says, “I have divorced thy wife:" the divorce is 
valid, and the right to determine (on which of the wives the divorce 
was cansed) shall be in the husband and not in the Vakeel: so also 
if the Vakeel divorces one of the wives, specifying her, the divorce shall be 
valid; and if the husband says, '* I did not mean this wife (that is, it was 
mot my intention that you should have divorced this wife) his word shall 
not be accepted; and this case is similar to one where a man says, “Sell one 
out of my slaves," and the Vakecl sells a particular one out of the man's 
slaves, in which case the sale shall be valid; and if the client says, “I 
did not intend this slave, " his word shall not be accepted. 


| 
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$590. (1690.) A man says to another, “ Tbe nuthority to divorce 
my wife is in thy hands, therefore divorce her;” and the person so 
directed says to her at the (same) meeting, ۶“ Thouart divorced,” or says, 
» 1 have divorced thee:" one complete (bain) divorce shall be caused, 
except when the husband intends three divorces, in which case, three 
divorces shall (by the Vakeel's expression) be caused. (Two divorces shall 
not be caused although the busband might have such an intention, because 
the imperative form denotes the singular number, and that number might 
be the real or actual singular as in the ense of a unit, orit might be sin- 
gular not actually but metaphorically, that is collectively, and in the latter 
case, it shall apply only to three and not to two divorces). 

So also if the man says to another, “ Divorce my wife, and the 
authority to divorce her is in thy hands:” this case and the case just 
mentioned are equal, 


2591. (1691.) Andif a.man says to another, “ The authority to 
divorce my wife is in thy hands in regard to one divorce” or “as to one 
divorce ;" “therefore divorce her;’’ the person so directed divorces her 
at the same meeting: one reversible (Rujus) divorce shall be caused. 
So also if he says to another, “ Divorce my wife, and verily have [I 
made over the matter (of giving divorce) to thee:” this is Tufwesz (or 
the making over the divorce to the other man) and it is limited to the same 
meeting (that is to say, the man, to whom the power to divorce is made 
over, must give divorce at the same meeting); and when the other man 
(so directed) divorces the wife at the meeting, one reversible divorce shall 
be caused. So also if he saya, “1 have made over to thee the matter of 
her divorce, therefore divorce her:"' the latter’s power to divorce is limited 
to the aame meeting (at which he is entrusted with the power) and 
the divorce so giren shall be reversible. 

[Nore :— In paragraph 1690, the words used in the Arabic when 
literally translated stand as follow,—‘ The authority in regard to 
my wife is in thy Lands; ” this is an indirect expression of divorce; for 
instance, when the husband addressing his wife says, “thy authority is 
in thy hands," that means that, ** Thou hast full authority to remain my 
wife or not:” thé divorce c&ased by this expression is always bain or 
complete; because in Rujue or reversible divorce, the relationship of 
husband and wife is not completely cut off until the expiry of the Iddut ; 
the expression gives her authority either to remain his wife or not to 
remain his wife; and the way to accomplish the lutter aim is by a bain or 

35 
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complete divorce. Buat when, as in paragraph 1691, the husband er- 
pressly mentions one divorce, then his expression means that the 
authority to divorce once or not is in the hands of the Vakeel or the wife, 
as the case may be; and when the word divorce is used without a qualifi- 
cation, then a Rune or reversible divorce is meant. Therefore in para- 
graph 1691 one reversible divorce is caused.] 

2592. (1692.) And if a man says to another, * Divorce my wife 
and separate her completely, (that is, ‘give her a bain divorce’ )" or says, 
' Separate her, therefore divorce her: ” this is making the other man 
Vakeel (the imperative form having been used); and it does aot depend 
on the unity ‘or sameness) of the meeting (that is, the Vakeel need t give 
the divorce at the same meeting); and it is competent to the husona:.: to 
revoke the appointment. And when the Vakeel does divorce her, then one 
irreversible (or bain) divorce shall be caused; and it is not competent to 
this Vakeel (that is, the Vakeel having authority as aforesaid) to give 
more than one divorce. 


2593. (1693.) And if a man says to another, “ Divorce my wife, 
and verily have I made over into thy hands the authority to divorce ber,” 
or says, “I have made over into thy lands the authority to divorce her, 
and(do thou) divorce ber:" the divorce implied by the second phrase 
(in each of the two expressions quoted above) is different from that 
implied in the first phrase (of each of the two expressions respectively); 
because the conjunction and is used for the purpose of coupling two 
things: (and the persou so directed shall therefore have authority to give 
two divorces, namely, one by virtae of the expression used before the and 
and the other by virtue of the expression used after the and). But the 
particle (Therefore, or) Fa (if tuat particle Fa is used instead of the word 
and) comes in this place for the statement of the reason, and, therefore, 
the person so directed will not be competent to give except one divorce 
(that is to say, he will not be competent to give more than one divorce). 

And if the expression is used with the conjunction and, aud 
the Vakeel gives tle divorce at the meeting, the wife shall become com- 
pletely separated (bain) with two divorces ; because the divorce, which is 
caused as à consequence of the expression, “ The authority to divotce 
ber, &c." is irreversible (or bain) divorce (because the expression “ Amroha 
ba Yudaka " is one of those indirect expressions which cause irreversible 
divorce, as other indirect expressions cause reversible divorce) : then if one 
of the two divorces is irreversible, the other divorce also (which is caused 
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by the imperative form **divorce," and which would otherwise amount to 
reversible divorce) would be irreversible (or bain) ; because it is quite clear 
that the man has no power to revoke the divorce (that is, if one divorce is 
irreversible, then the other, though it would have been otherwise rever- 
sible, must, in conjunction with an irreversible divorce, be irreversible ; 
because if the second divorce is reversible, the effect must be that the 
husband shall have the power to take back the wife; but in consequence 
of the first divorce being irreversible, the husband shall not have such 
power: therefore the second divorce must also participate in the character 
of the first divorce): but if the Vakeel gives the divorce after standing 
up at the meeting, then one reversible (or Rujue) divorce shall be caused, 
because what amounted to Tu/fweez (or the entrusting o* the divorce) 
becomes void by the person standing up at the meeting, and there 
remains in him only the power as Vakeel to give an express (or sureeh, i.e., 
direct) divorce. 

[OF the two expressions used, the imperative verb, “divorce” 18 a direct 
expression of divorce, and it is the form used in constituting another as 
Vakeel, and the Vakeel is not bound to-exercise his authority at the same 
meeting, and the divorce caused by the WVakeel so constituted is a rever- 
sible divorce: the other expression, ** The authority to divorce my wife 
is in thy banda " does not amount to constitatinz another man as Vakeel 
but amounts to Tufwees or entrusting the divorce to another ; and the rule 
i$, that the trustee must exercise the power at the same meeting; and if be 
exercises thia power, theu the divorce given by hiin is, as stated above, a bain 
divorce; só that if he gets up, the meeting is changed, and with the 
change of the meeting, the authority of the trustee is lost ۶ therefore when 
the man so entrusted gets up at the meeting, the power is lost, and 
therefore, if he gives a divorce after standing np, it will only be in the 
exercise of the power given to him by the imperative verb B kir and 
this divorce shall, as stated above, be only reversible]. 

So also if the man says, “Tbe authority to divorce her is in 
thy hauds and do thou divorce her." 


2594, (1694) And if the husband says to another man, “ Divorce 
ber and make her coinpletely separate (bain —that is, * give her an irre- 
versible divorce')" or says, “ Make her completely separate (bain) anJ 
divorce her;" the other man then divorces her either at the sume 
meeting or at a different meeting: two divorces shall be caused ; because 
the husband constituted the man hia Vukeel (by the use of the imperative 
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expression) for doing two things,— to completely separate the wife (that 
is, to cause irreversible divorce) and to give a divorce: and agency (or 
Towteel) is not rendered void by the agent standing up at the meeting, 
and, therefore, two (irreversible) divorces shall be caused. 


2595. (1695. ) A man entrusts the divorce of his wife to an infant: 
it is laid down in the Oosool (a work of Mohamed) that if the child is 
able to express himself, then this shall be valid. 


$596. (1696) And if a man makes over the divorce of bia wife into 
the bands of another man, who becomes insane, and then gives the divorce, 
Mohamed, on whom be peace, says, that if the insnne man does not under- 
stand what he says, the divorce given by him shall not be caused. 

And if the client, who gives the authority to divorce, shall become 
insane, then, if he becomes temporarily insane and then recovers himself, 
the Vakeel's authority shall continue to remain in force; but if the client 
remains insane permanently, the Vakeel's authority shall become void. 
(See paragarph 1670). 

And Ibn-i-Samaa has stated as a report from Mahomed, on whom 
be peace, that he measured the expression, “permanent” by “ one day,” 
at first, bot be Mahomed afterwards retracted from this view and said 
that if the client remains insane for one month, the Vakeel’s authority 
shall cease; but if be remains insane for a lesser period, the Vakeel shall 
not lose bis authority: he then resiled from this view also, and said 
that the Vakeel’s authority shall not cease unless the client remains insane 
for a.year: and Aboo Haneefa, on whom be peace, has not fixed any time 
for this (i.e., as to what constitutes a permanent insanity). 


9697. (1697.) A man says to another, ‘‘ Divorce my wife, divorcing 
her according to the Soonnut;" the Vakeel says to her, ** Thou art 
divorced according to the Soonnu£ :" then if the woman is in the period 
of her purity, in which period the husband has not had intercourse with her, 
and is not in her menses, she shall be divorced once; but if she is in her 
menses, or if she is ina period of purity such that the husband has had 
intercourse with her in that period, the expression used by the Vakeel 
shall become void, and no divorce shall be caused by what he said either 
at present (because the Soonnut divorce is that which is given in a period of 
purity — See paragraph 1681, in which period of purity the husband has not 
bad sexual intercourse) or when she gets her next menses and becomes pure; 
because the Vakeel has no power to refer the divorce to any event (by saying 
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** If you get menses and become pure, then you are divorced "). Because 
when a man says to another, **Divorce my wife when she gets ber 
menses and becomes pure" and the Vakeel says to her, ** When thou 
shalt get menses and become pure, then thou art divorced," this is 
void; so also if a man says to another, * Divorce my wife to-morrow " 
and the Vakeel says to her, ** Thou art divorced to-morrow; " this 
ig void: so also if a man says to another, * Divorce my wife” and the 
Vakeel says to her, ** Thou art divorced when thou enterest the house,” 
and the woman does enter the house; no divorce shall be caused (because 
in all these cases, the Vakeel has no power to refer the divorce toa 
future event). 


2698. (1698.) And ifa man says to another, “Divorce my wife thrice, 
according to the Soonnut,” and the Vakeel says to her in the period of her 
purity in which the husband has not had intercourse with her, “Thor 
art divorced thrice, according to the Soonnut ;” then (only) one divorce 
(according to Aboo Haneefa) shall be caused at present, and the rest shall 
become void (because the Vakeel should have given three distinct 
divorces in three different periods of purity, in each of which the 
husband must have had no connexion). And some of tbe learned lawyers 
have said that, according to analogy (Kyas) from the view of Aboo 
Haneefa, on whom be peace, it is fit that no divorce should be caused (in 
the aforesaid case); because the Vakeel was ordered to give one 
divorce in each period of purity, and (say they) according to Aboo 
Haneefa, when a man who has been ordered to give one divorce, causes 
three divorces, no divorce shall be caused. But the most correct view 
is, that one divorce shall be caused in each period of purity with- 
out any difference of opinion (amongst the three Imams ; that is, the 
effect of the expression used, though used once shall be to cause one 
divorce in each of the three periods of purity); because, according 
to Aboo Haneefa, on whom be peace, what is necessary (in order 
to legalise the act of the Vakeel) is concordance (between what the 
Vakeel did and what he was authorised to do) with regard to words 
(that is, verbal correspondence or agreement) because when a man 
says to another “ Divorce my wife thrice” and the Vakeel divorces her 
* A thousand times” (saying, “I divorce thee a thousand times,") this is 
not valid (and no divorce shall be caused); 30 also if a man says to 
another, ** Divorce my wife, half a divorce" and the Vakeel divorces her 
“once,” no divorce shall be caused (although, in substance, both the 
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thoosand;" before the Vakeel divorces her, the husband marries her 
(again) during her Iddué; if the Vakeel then divorces her in consideration of 
a thousand, and the woman accepts the same, the woman shall become 
divorced im lieu of a thousand; baut if the husband does not marry her 
before the divorce is giren by the Vakeel, and the Vakeel divorces her once 
daring her [dut in consideration of a thousand, and the woman accepts the 
same, then one divorce shall be caused on her, and she shall not be obliged to 
pay anything (because the husband has already irreversibly divorced her, 
therefore there is no consideration for the thousand; but the divorce 
giren by the Vakeel having been given during the Iddut, when the rela- 
tionship of husband and wife was not completely cut off, the divorce shall 
be caused). 

Oa the contrary (as in ptragraph 1705), when the husband 
appoints another as his Vakeel to divorce his wife in consideration of a 
thousand, and then the hasband himself divorces her in consideration 
of a theasand, and then the Vakeel also divorces her in consideration of 
a thousand, the divorce given by the Vakeel shall not be caused ; because 
the appointment of the Vakeel, before the husband divorced his wife, 
was with the object of establishing property (that is, obtaining the 
consideration of a thousand dirhems) and when the client himself divorcos 
in consideration of a thousand, after the appointment of the Vakeel, 
then it is not possible to imagine a divorce (to be given by the Vakeel) 
which woald establish property (or bring the consideration of a thousand 
which has been already brought in) and therefore the Vakeel shall neces- 
sarily go out of his office. 

Bat when (as in paragraph 1708) the man appoints another 
man as his Vakeel in order that the latter might, in consideration of a 
thousand, divoree the woman who is already completely separated, 
then (what) be (does is that he) appoints the Vakeel to divorce ina 
way in which the consideration is merely mentioned, and not in a way to 
establish the consideration (because the husband having already completely 
divorced his wife, he cannot stipulate fora consideration to be realised 
& second time by the Vakeel); because the husband was himself, at the time 
of appointing the Vakeel, not competent to give such a divorce; 
and therefore when the Vakeel performed the act he was charged with, 
the divorce shall be caused (without the woman being liable to pay the 
Just as if a man appoints another as his Vakeel to sell his slave, but — — 
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the Vakeel becomes insane, but the insanity is of a character so that 
the Vakeel continues to understand what a sale is, and what a purchase 
is, and the Vakeel then sells the slave, the sale by the Vakeel shall not 
be operative: (this is an example to illustrate tlie case involved in para- 
graph 1705). And if the man appoints as his Vakeel to sell his slave 
a man who is already insane in the same way (that is, whose insanity 
is of the same character as aforesaid) and the Vakeel then sells the slave, 
the sale by the Vakeel shall become operative. Because when the Vakeel 
was not insane at the time of his appointment, then the authority to 
gell was such that the responsibility in the matter of the sale (such as to 
surrender property and realise consideration) appertained to the Vakeel ; 
and after the Vakeel became insane, if the sale by bim were to be held to 
be operative, then the responsibility would (no longer be fixed in the Vakeel 
but would) be on the client, and therefore the sale by such Vakeel shall 
not be operative. 

But 1۶ the Vakeel was 2۱۳۵۵ ۲۲ insane at the time of his appointment, 
then, when he is appointed to sell, the responsibility in the matter of tlie 
sale (e.g., to receive the purchase-money and surrender the thing sold, &c.,) 
was with the client (from the beginning), and when such Vakeel does 
the act which he is charged to do, the sale by him shall be binding on 
the client, 

2607. (1707.) A man appoints another as his Vakeel to divorce 
or to emancipate; the Vakeel appoints another man as his Vakeel, and 
the latter gives the divorce, either in the presence or absence of the 
first: his act is not valid. 


2608. (1708.) So also if & man appoints another as his Vakeel 
to divorce or to emancipate, and a stranger divorces the wife, and the 
Vakeel ratifies the act, the act shall not be valid. 


2609. (1709.) And in the case of Khoola and of marriage, when a 
Vakeel appoints another as his Vakeel, and the Vukeel's Vakeel does the 
act (relating to the Khoola or marriage) in the presence of the first (i.e., in 
the presence of the Vakeel), or if a stranger does the act (in the presence 
of the Vakeel), and the Vakeel permits this (or ratifies it), the act shall 
be valid. 

2610. (1710.) And it is reported from Mohamed, on whom be 
peace, that in a case in which there are two men, each of whom owns a 
slave; and each of the masters appoints one and the same man to 
emancipate his slave, aud the Vakeel says, “ I emancipate one of fhe two 

36 
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slaves and then dies before he could specify whicb slave he meant to 
emancipate: itis said Ly Mohamed, on whom be peace, that reasoning 
from analogy (or Kyas), no slave should be emancipated, but ** I (Moha- 
med) think it preferential to emancipate both the slaves (because to 
emancipate a moiety of a siave is to emancipate him in his entirety) 
and each of the slaves shall work so that each should earn to the extent 
of a moiety of hia price (and the respective masters shall each get such 
moret y )." 


43611. 11711.) Whena Vakeel, antborised to emanci»ite, admits that 
he emancipated the slave ** yesterday " and the principal falsifies him 
(im regard to the fact of the emancipation), the Vakeel's word sball not be 
accepted ; because bis admission of having emancipated the slave is 
made at a time when bis authority is at an end (on his own shewing; 
because his authority comes to an end when he gives the emancipation) و‎ 
so also in the case of a Vakeel who has authority to divorce. 





CHAPTER III. 


Section 1. 
ON KHOOLA. 


2612. (1712.) [Nors.— Khoola means to take off, e.g., you take off 
your clothes or take off your boots: its secondary meaning is to take off 
cletbes: the spouses are as clothes to each otber, and when they make 
I hoola each of them takes off his and ler clothes. According to the Shera, 
Khoola consists in destroying the Milk-i- Nikah or ownership of marriage 
with the consent and acceptance of the wife by the use of the word Khoo/a, 
or what is tantamount to that word. See Bubur-ool Raik, a Commentary 
on Knunz-ool Dakaik, Vol. IV, page 77, Egyptian Edition of 1311 Hijree.] 

Khoola, and Divorce in consideration of property are tantamount to 
an oath on behalf of the husband : so is also emancipation in consideration 
of property an oath on bebalf of the master: and the Khoola and 
divorce in consideration of property consist in the making of a return 
(or Moawisa, that is, the payment of consideration) on bebalf of the wife; 
so also is emancipation in consideration of property the making of a 
return (or the payment of consideration) on behalf of the slave; and there- 
fore the laws of oath must be observed on behalf of the husband; so that 
if the husband says, “I have given thee Khoola in consideration of so 
mach” (and this is tautamount to an oath iu this way because it is — 
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equivalent to saying, “If thou shalt agree to pay so much, I will give 
thee up as my wife”), and if, before acceptance by the wife, the 
husbend retracts from what he has said, it shall not be competent to him 
to do مو‎ (because after an oath has been taken, it cannot be retracted): 
so also if the husband stands up (at the meeting, and this standing 
up denotes change of the meeting) before acceptance by the wife, the 
acceptance by her shall be valid (because Khoola is an oath, and the oath- 
taker cannot avoid it by changing the meeting; but the wife can avoid 
it, see paragraph 1713 post); and the statement of the husband shall be 
binding on him, although the woman might have been absent (at the 
time of the statement); and when the wife receives intelligence (that 
the husband has given her the Khoola), it is necessary for her (if she is 
desirous of accepting the Khoola) to express her option of acceptance 
at the meeting at which she receives the intellizence. 

So also if the husband says, “ When to-morrow arrives, I shall 
give her Khoola, in consideration of a thousand," or says, ** When so 
and so shall arrive, then I shall give her Khoola, in consideration of & 
thousand," it is valid for him to say so (because AAoola, as regards the 
husband is an oath, and an oath admits of a condition) ; and the woman 
must (if at all) accept the Khoola after the arrival of the morrow or 
after the arrival of the so and so, at the same meeting (that is, at the same 
meeting at which the morning dawnsa.on her or at the same meeting 
at which the so and so ou his arrival finds her). 

And if the husband stipulates for a condition of option /for himself) 
in the matter of XKhoola, the condition eof option by the husband 
shall not be valid, just as the condition of option is not valid in any way 
in & (mere) oath, (although such condition is here accordinz to Aboo 
Haneefa valid on behalf of the woman, on whose aide Khoola is not an 
oath). 


2613. (1713. And the laws relating to the (Moawizat or) the 
making of return (anl passing of consideration) shall be conformed to 
on behalf of the wife and the slave (whose emancipation is dependent 
on a consideration): so that if the wife makes a beginning in the 
matter of KÁoola, nnd subsequently retracts before acceptance by the 
husband, it is competent to her to retract, whether the husband knows 
of the same or not; and her proposal to get the Khoola shall .become 
void by the standing up of either of tliem (before the acceptance by the 
husband), whichever of the two might stand up. 
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And tbe proposal made by the wife shall not be valid, when the 
husband is absent, and when mobody (on behalf of the husband) accepts 
the same. And the proposal made by the woman or the slave does not 
admit of being made dependent on any condition or of being referred to 
time (because it is Moawiza on their behalf, and Moawiza does not admit 
of a condition). 

And if the woman, in obtaining the Khoola, stipulates for a condition 
of option for herself, it is valid in her so to stipulate, according to the view 
of Aboo Haneefa, on whom be pence (because Khoola is Moawiza on her 
side); but his two eompanions have held that such stipulation is not ralid. 


2614. (1714)  Khoola is sometimes effected by the nse of the 
word ** Khoolz " and sometimes by the nse of the words “sell and pur- 
chase" and sometimes by the use of the Persian language. And if the 
Khoola has been effected by the use of the word, “‘ Khoola," then, if 
the husband has given her Khoola in consideration of specific property 
(e.g., for a thousand dirhems or a piece of cloth), and the husband does 
not make any mention of the wife's dower, and the wife accepts this 
Khoola, the wife shall be bound to pay the consideration (and the con- 
sideration shall not be set off against the dower) ; and the effect as regards 
the dower in this case is this, that if the wife is one, with whom the 
husband has had sexual intercourse, and she bas alrendy realised her 
dower, then she shall be liable to pay the consideration for the Khoola, 
and no party shall be entitled to have any claim against the other party 
for anything, according to them (that is, Aboo Haneefa, Mohamed 
and Yusoof); but if the wife is not one with whom the husband has had 
sexualintercourse, and she has already realised the whole of the dower 
(she being only entitled to a moiety of the dower, not being one with 
whom there has been sexual intercourse), then, accerding to Aboo 
Haneefa, on whom be peace, the husband shall only be entitled to get 
the consideration from the woman and nothing else (that is, he shall not 
get back the moiety of the dower); but according to his two companions, 
on whom be peace, the husband shall be entitled to get, from the wife, 
the consideration for the Khoola and also (get a return of) a moiety of 
the dower: butif the dower has not already been realised by the wife 
(whether she is one with whom the husband has had intercourse or not) 
then, according to Aboo Haneefa, on whom be peace, the woman shall not 
be entitled to get from the husband anything on account of dower, but 
according to his two disciples on whom be peace, the woman shall get 
froin the husband, a moiety of the dower. 
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[Norz.—' This case las become confused, and the rule has become 
obscured owing probably to attempts from time to time, to supply ellipsis 
in the Text of Kazee Khan; so that from the Text as it stands, the correct 
rule applicable to the various forms in which this case resolves itself 
cannot be clearly realised. But having consulted the following authori- 
ties, the rule appears to be as stated below: Inaya, Vol. II, page 230; 
Shurnh Viknya, Vol. II, page 82; Fatuh-ool Kudeer, Vol. II, page 284. 
When the husbaad gives Khoola in lieu of some specific property other than 
the dower, then the husband is entitled to the consideration: and as 
regards the dower the rule is as follows :— Firstly, if the wife is one with 
whom the husband has had intercourse end she has already realised 
her dower, then the husband is not entitled to get back the dower; and if 
she has not realised the dower then, according to Aboo Haneefa, she 
is not entitled to claim the dower; because, according to him, Khoola 
puts an end to all rights, which the spouses have against each other— 
except ler maintenance during the period of the Iddut, the right to 
which is not put an end to except by express agreement, and except 
also the right of dwelling or Sookna during the Iddut, which being, as it 
is termed, the right of God, cannot be put an end to even by express 
agreement: but according to the two disciples the wife shall be entitled 
to claim the whole of the dower from the husband, because the dower is 
her right, she being one with whom the husband has had intercourse, and 
the dower has not been realised by her. If she be one with whom the 
husband has not had sexual intercourse, then if she has realised the 
whole of the dower, the husband, according to Aboo Haneefa, is 
not entitled to get a return of any portion of the dower from the 
wife; but, according to his two disciples, the husband is entitled to get 
retarned to him one half of the dower, because, before intercourse, only one 
half of the stipulated dower becomes due: if the woman has not realised 
her dower, then according to Aboo Haneefa, the woman is not entitled to 
elaim any dower from the husband; but according to his two disciples, 
she shall be entitled to recover one half of her dower from her husband.] 


2615. 1715.) And if the husband has made Khoola with his wife in 
consideration of her (entire dower) saying, “I give Khoola in consider- 
ation of the whole of the stipulated dower” (which amounts to 
so much, say a 1,000), then if the wife is one with whom the 


husband has had sexual intercourse, and if sbe has already realised her ۳ 


dower, then the husband shall get back from her the dower so reali 
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by her; bat if she has not already realised her dower, then the whole of 
the dower shall cease to be recoverable from the husband, and no party 
shall pursue the other in respect of anything: but if the wife is not one 
with whom the husband bas had sexual intercourse, then if the wife has 
already realised the whole of the dower (althouzh she was entitled to get 
only a moiety}, which say was a thousand, the husband shall be entitled 
to get from the wife the whole of the dower according to obscure analogy 
(or Istihsan), but according to clear analogy (Kyas or reasoning), the 
hasband shall be entitled to get from the wifea thousand and five hundred, 
that is, & thousand in consequence of the dower having been the consider- 
ation for the KAoola, and five hundred iu consequence of (the Khools having 
been) a divorce (or Talak) before he has had sexual intercourse with her 
(that is, the dower being the consideration for the Khoola, the husband 
is entitled to get back the whole of the dower which in this case isa 
thonsand; bat by another right he is entitled to get buck fire hundred, 
because the wife was only entitled to get five hundred, in consequence 
of the absence of sexual intercourse; but she has realised a thousand, 
and, therefore, she is the husband's debtor to the extent of fire 
hundlrel, which he is entitled to recover from her); but if she has not 
realised her dower then, according to clear analogy (Kyas) the husband 
shall (in the net result) realise from her five hundred (that is, the con- 
sideration for the Khoola was one thousand, but the wife was entitled 
to five hundred from the husband in consequence of the separation 
having been before intercourse; this five hundred is set off against the 
thousand, and the husband would be entitled t2 recover five hundred), but 
according to obscure analogy (I[stihsan) the dower shall drop from the 
hasband, aad the husband shall not be entitled to realise anything from 
the wife. 


2616. (1716.) And if the husband has made Khoola with tie wife 
in consideration of a portion of her (due) dower (without mentioning the 
amount); as for instance, when he makes Khoola with her for a tenth 
part of her dower, her dower being & thousand, then if the wife is one 
with whom the husband has had sexual intercourse, and if she has realised 
the whole of ber dower, the husband shall realise from her a hundred 
dirhems, and the rest of the dower shall appertain to her according to 


the (Aboo Haneefa, Mahomed and Aboo Yusoof) ; but if the dower has " 7 
not been already realised by the wife, then according to Aboo Haneefa, — 3 


P 


on سمناہ‎ be peace, the whole of the dower shall cease to be payable — 
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husband ١ oecause Khoola puts an end to all rights arising from the nikah, 
as between the husband and the wife, sce pago 82, Sliuruh Vikaya, Vol. Il); 
but according O his two disciples only one bundred dirhems shall become 
extinct (and not realizable) from the husband, and the wife shall be entitled 
to realise from lim the nine hundred; but if the wife is not one with whom 
the husband Las had sexual intercourse, then if she has already realised the 
whole of the dower. the husband shall be entitled to realise from the wife 
the tenth of a moiety of her dower that is fifty, because her dower, in the 
case of divorce before sexunl intercourse, is a moiety of the (fixed) dower, 
and, therefore, the husband shall realise from her the tenth part of a moiety 
only of ber dower, and the rest shall appertain to her (this is according to 
Aboo Haneefa) ; but according to the two disciples of Aboo Haneefa, the 
husband shall realise froin her fifty, for the reason stated (piz., that 
five hundred shall be considered to be Ler dower) and tbe busband sball 
also realise from her five hundred, on account of the divorce before sexual 
intercourse: but if the wife has not already realised her dower, then the 
husband shall become free from liability for the whole of the dower 
according to Aboo Haneefa, on whom be pence; but according to bis two 
disciples, on whom be peace, five hundred will drop from the busband on 
account of the divorce before sexual intercourse and fifty will cease to be 
payable by him in consequence of the same being the consideration for the 
Khoola ; and the woman shall realise from the husband four hundred 
and fifty. 


2617. (1717.) And if Khoola takes place by the words “ mutual 
release" (Moobaraat), then the effect (on the rights of the parties on the 
questions which have preceded), according to Aboo Haneefa, on whom be 
pesce, is what we have stated in regard to Khoola according to him: and 
according to Maliomed also, on whom be peace, the consequencea are the 
same as those mentioned by us in regard to K hoola according to him: but 
&ccording to Aboo Yusoof, on whom be peace, the consequences iu the 
case of “ Mutual release” (Moobaraat) are the same as those stated by 
us in regard to Khoola according to Aboo Haneefa, on whom be peace. 


2618. (1718. And if the busband divorces bis wife in con- 
sideration of property or in consideration of her dower, then according 
to Aboo Yusoof and Maliomed,on whom be peace, the consequences 
involved in the same are similar to those involved in Khoola, according 
to them (resp2ctively). But from Aboo Haneefa, on whom be peace, there 
are two traditions in this matter; and according to one tradition, the 
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consequences involved in such a divorce are those stated by us in regard to 
Khoola as laid down by him; but according to another tradition, such 
consequences are those stated by us as laid down by Aboo Yusoof and 
Mahomed, on whom be peace, (as regards Khoola) and this (latter) 
view is correct; so that if a mau divorces his wife, before having inter- 
course with her, in consideration of a thousand dirhems, and the dower 
due from the husband was three thousand dirlems, then by reason of the 
divorce before sexual intercourse, one thousand and five hundred shall 
be extinguished, and there shall remain one thousand and five huudred, and 
tbe husband has to receive from the wife as the consideration for the divorce, 
one thousand dirhems, and therefore this one thousand (so due to the 
husband) shall be set off in the thousand (which is a part of one thousand 
and five hundred due to the wife as aforesaid) and the net result to her is 
five hundred due from the husband, and this five hundred shall not 
drop. ۱ 
9619. (1719.) So also if a man marries a woman for a thou- 
sand dirhems and has no sexual intercourse with her, and the wife 
does not realise any portion of her dower: so that the husband makes 
Khoola with the wife for (a definite and certain amount, that is, for mal-i- 
moeyan or) a thousand dirhems (without saying that the Ahoola is in con- 
sideration of the dower). Aboo Haneefa, on whom be peace, says, that the 
wife shall be bound to pay a thousand (to the husband on account of the 
consideration for the Ahoola) and she shall not be entitled to realise any- 
thing (from the husband on account of her dower). And Aboo Yusoof 
and Mahomed, on whom be peace, have said that the wife shall pay five 
handred to the husband (in cash as a net result) and the other five 
bundred dirhems (being part of the consideration for the Ahoola) shall be 
set off in the five hundred due to the wife on account of the dower. 

2620. (1720. And if the Khoola is made by the use of the words, 
sale and purchase, (the woman saying, * I have purchased myself for ہو‎ — — 
much") then Aboo Yusoof and Mahomed, on whom be peace, say, 
the eonsequences thereof (on the parties) shall be what the use of the E 
word Xhoola involves; and the Mashaikhs, on whom be peace, have a 
differed regarding the view entertained by Aboo Haneefa, on whom be ES E 
| peace, in the matter: some of them have laid down that, according to — — 
Aboo مس‎ the Ene api. d of the use of the — sale and — x 
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use of the words, sale and purchase, aecording to Aboo Haneefa, on whoin 
be peace, does not result in a release from tbe dower, unless the release from 
the dower is (specifically) mentioned, and that is the view of Aboo Yusoof 
and Mahomed (see paragraph 1714), and the view so taken by the last 
mentioned Mashaikls (who constitute the **others" of those who enter- 
tain conflicting views) is correct. 


9621. (1721. And when the Khoola is made with the word 
* Khoola," does the husband get released from the other debts (due to the 
wife) different from the dower? According to Aboo Haneefa, on whom be 


peace, such release does not take place according to the Zubir-i-Ruwayet, 
and that is correct. 


2692. (1722.) And in cases of Khoola, and of Moobaraat, and of 
divorce in consideration of property, the husband is not released from 
maintenance during the period of the Iddut, according to them (that is, 
the three Imams), unless by (express) stipulation. (See paragraph 820). 


2623. (1723.) So also the husband is not released from the 
maintenance of the child and the maintenance due on account of 
fosterage, without such release being stipulated for (in all cases where 
the separation takes place between the husband and wife either by reason 
of divorce, or of Moobaraat or of Khoola), and if the husband has stipulated 
for such release then, if such release has been agreed upon for a specified 
period, such stipulation for release shall be valid, not otherwise. 


2624. (1724) And if the release is valid on account of there 
being a stipulation in regard to time and condition, then if the 
child dies before the completion of the period (to which the 
release extends) it shall be competent to the husband to realise from 
the wife the proportionate part of the wages (for such fosterage or main- 
tenance of the child) for the rest of the time (because the act of the wife 
in releasing the husband from such liability, amounts to receiptin full 
in. advance; but when her services do not extend for the whole of the 


period, she must make a proportionate return of 27 was —— by 
her in advance). 


the wife, “I have made Khoola with thee on condition that I am r 
۱ from the maintenance of the child for two years; and if the 
د‎ 87 


* dd ri aam bas | 
And if the wife intends that the husband should not — ue. — * 
to realise such proportionate part as aforesaid, the learned lawyers have - s 
said that the device in such a matter is, that the husband should | say He 
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before the expiry of the period of release, then it shall not be competent 
to me to realise anything from thee.” 

And tbe like of soch a case will be discussed in a separate sec- 
tion, if it pleases God. (See the untranslated portion of Fatawai Kazee 
Khan, that is, the original Arabic work, Vol. IIT, pages 490 to 56 ' ; section 
on [brai or Release from ۰ fraction on condition of prompt payment of 
the rest, and on the release of maintenance and purchase money). 


$638 (1725) A man says to bis wife, “ If thou shalt enter the 
house, then verily hare I made Khoola with thee in consideration of a 
thousand; the woman then enters the house: one divorce shall be 
caused for a thousand, always supposing that the woman, at the time she 
enters the house, accepts the proposal to take the Khoola in lieu of a 
thousand; because Ahoola being an oath from the husband's point of 
view, it is valid to make the sawe dependent on a condition. (See para- 
graph 1790, post). 

9626. (1726.) A woman says to her husband, “I have taken 
Khoola, ([kAtelato) from thee in lieu of so much;” the husband was at 
that time occupied in wearing coarse cloth (Kirbas) with which 
oeenpation be went on, while disputing the matter with her, and he then 
said (ultimately), “ I bave given thee Khoola" : the learned lawyers have 
said, that if the busband did not protract the occupation (which was 
engaging bim when the wife made her request) then his last words shall 
coustitate an answer to what the woman asked for, because the meeting 
(malis) did not change by the little work that the husband was doing و‎ 
bat if the husband protracted the work, the meeting (at which the wife 
made her request), came to an end, and in this case what the busband 
said shall not constitute an answer. 


9627. (1727.) A man says to bis wife, “I have made Khoola with 
thee; the woman says, “ I bare accepted: " one complete (bain), divorce 
shal! be caused (and the same shail not amount to Khvola, because no 
property was mentioned as the consideration for the Khoola). So also 
(one complete divorce shall be caused), if the woman does not say, “I 
accept; because divorce takes place by the husband, saying, “I have 
made Khoola with thee.” And if after this, the husband says, “I did — 
not intend by so expressing myself,a divorce,” then the word to be E. 
accepted shall be bis, if the expression used by him was not used, whilst - 
there was a discussion of dirorce. (The expression, ** I have made Khoola 8 
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with thee," when the consideration ia not mentioned, is an indirect expres- 
sion of divorce; but there must be an intention of divorce : aee also para- 
graph 1809 post). 

2828  (1728.) And if the husband says, '' I hava made Khoola with 
thee, in consideration of so much," mentioning some specified property (4.g., 
say a thousand dirhems): the divorce (ns a consequence of the AAoola) 
shall not be caused, until the woman accepta (tie husband's proposal): 
just as it the husband says to his wife, “I have divorced thee in coa- 
sideration of a thousand dirhems,” the divorce shall not be caused until 
the woman accepts it. And if after the acceptance by the woman, 
the husband says, “I did not intend divorce hy the use of the expression,” 
be shall not be believed by the Kazee, because the mention of considera- 
Lon apparently denotes intention to divorce. 


2629. (1729.) And 16 the husband says to his wife, “ Make Khoola 
upon thyself,” (that is, he uses the imperative form by which he con- 
stitutes her his Vakeel to give Khoola from him to her), or says, ** ask thy 
Ahoola ; " this case resolves itself into three forms: one of them is, if the 
husband says, ** Make Khoola upon thyself in consideration of property," 
without specifying the property, and the woman says, “I have given 
Khoola to myself for a thousand dirhems:” in this case, the divorce 
abali not be caused until the husband says, “I have 'ratiBed this,” 
because the indefiniteness of the consideration, prevents the validity of 
the appointment as a Vakeel; the second fo-m is when the husband saya, 
“ Make Khoola witht thyself in consideration of a thousand," and the 
woman says, * I have made Khoola,” (without repeating the considera- 
tion), then according to one tradition, tue Khoola shall not be completed, 
until the husband says, “I have ratified the same," just for the rea. 
gon stated in the first case (that is, the vagueness of tbe considera- 
tion is felt here also in consequence of the woman having failed to re- 
peat the consideration); but according to another tradition, the Khoola 
shall become complete for the consideration of a thousand, although the 
husband might not say, “I have ratified " (because there is no inde- 
finiteness; and although the woman failed expressly to mention the 
thousand, still the answer incorporates the question, and she must be 
held to have mentioned the thousand): and this view is correct. 

Aud the third form is when tbe busbaud says to his wife,“ Make 
Khoola with thyself,” without adding anything further, aud the woman | 
says, “ I have wade Ahoola:’’ it is stated in the Moontuka as a tradition — — 


€- 
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trom Aboo Yusoof, on whom be peace, that this shall not amount to 
A coki. 

So also if be says to another, “ Make ۸۸۵0/6 with my wife," (that 
is appointing him as a Vakeel to make the ۸0046۲, it ۱8 not competent 
to the Vakeel to mske the Akoola except in lieu of property ; because 
À koola is mostly accompanied by consideration. (See paragraph 1764, 
post.) 

And Ibo-i-Samas, has reported from Mahomed, on whom be pence, 
that when the busband says to bis wife “make Ahoola with thyself,” 
and the woman says, “T have made Khoola," one complete (or dain) 
divorce shall be caused wituout consideration, just as when the husband 
sajsto ber, “ make thyself baim," (or give bain or complete divorce to 
thyself), and this view of Mabomed, on whom be peace, has been acted 
upon by most of the Mashaiks. 

(But continues Kazy Khan, taking op the 2nd alternative of the 
case from the beginning of paragraph 1729) If the proposal comes from 
the women, sbe saying, ** Give the Khoola to me,” or “ Release me," and 
tbe husband saying, “ I have done s0;" this and the case where the pro- 
posal comes from the husband (as at the beginning of 1729) are similar 
in regard to tbe three forms mentioned above. 


2630. (1730. A man makes Ahoola with his wife in consideration 
of the dower due to her from him; it then nppears that nothing wns due to 
the wife from the busband: it is obligatory on the wife to return the 
dower ; Just as if a person sells something to the purchaser, the con- 
sideration being a debt due to the purchaser from the seller and sub- 
sequently both confirm each otber that no debt was due to the purchaser 
from the seller (at the time of the sale); the sale shall be good for an 
amount equal to the debt, such amount being recoverable from tbe pur- 
ebaser: and just as if tbe husband says, ** I have made Khoola with thee 
in consideration of tby slare who is in my Lands," or “ in consideration of 
furniture (Muta) belonging to thee, which is in my hands ;" and it nppenrs 
afterwards that the wife bas nothing in the hands of the husband, the 


Khoola shall be effective in consideration of her dower, so that if the E 


dower is due from the husband, then it will drop, and if tbe wife has - 
realised her dower from the husband, she shall be bound to return what 5 


she has realised. 
2631. (1731.) And if the — makes Khoola with his — — 


consideration of the dower due from the husband, or if he ا ےس‎ p 7 P 
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consideration of dower due from him, and the woman accepts the eame, 
and the husband knows perfectly well that no dower is due to the wife 
from him: one complete (bain) divorce shall be caused without the wife 
being bound to pay anything in the case of the Khoola ; and in the case of 
the divorce in consideration of the wife's dower, one reversible (or Rujus) 
divorce shall be couaec ; because when the husband knew that the wife's 
dower was not payable by bim, then he bad the intention to cause a divorce, 
and, therefore, the divorce sball be caused without consideration being 
payable (and therefore a reversible divorce shall be caused), just as if a 
husband makes Xhools with his wife in consideration of wine or pork, or 
in consideration of a thing which is of no value (in which case a 
divorce shall be caused and no consideration shall be payable); and just as 
in the case of a man who makes Khoole with bis wife in consideration of 
the furniture (Muta) which belongs to ber in “‘ this” bouse, the 0 
fully knowing that the wife has no furniture in the house, when ھ٥:‎ 
shall be caused without anything being payable (on account of the con- 
sideration) ; and just as in the case of a man who sella a thing in lieu of 
a debt due to the purchaser from the seller, and the seller knows that no 
debt ie due to the purcbaser from him, in which case Sheikl-ool Imam 
known as Khabir Zada, on whom be peace, says, that the sale shall not 
be valid (see paragraph 1798, poat). 

2632. (1732. A man marries a woman for a stipulated dower; he 
then divorces her irreversibly (bain — that is, completely) after having lad 
sexual intercourse with ber (so as to necessitate a fresh marriage) and 
then marries ber a second time fora separate dower, and afterwards the 
woman asks for a Khoala from bim in consideration of ber dower; then the 
husband shall be released from the dower which was fixed at the second 
marriage, but he shall uot be released from the dower fzed at the first 
marriage. 

So also if the wife (so married & second time as aforesaid) says in 
Persian, “I have purchased myself from thee in lieu of the dower and 


in lieu of all rights whith I bave against thee,” the Lusband shall not 


be released from the dower fixed at the first marriage. 


2633. (1733. When tbe wife makes a gift *o her سے ذ‎ ef: ۰ 3 


7 


moiety of Ler dower or more or less, and then she oe وو‎ : 


in consideration of some ascertained property before the — 
sexual intercourse with her, the kesing eball be entitled ( y. t 
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anything according to Aboo Haneefa, on whom be peace (see paragraph 
14); but according to hie two disciples, this AZool« (iu lieu of nscer- 
ained property) is tantamount to divorce (in consideration of property) 
as regards its effect on the dower (see paragraph 1718); and (according 
o the two disciples) if she makes a gift of a moiety of her dower 
before taking possession of her dower, and then the husband divorces her 
before having sexual intercourse with ber, no purty shall be entitled to 
claim auything from the other; and tbis rule holds good in the case of 
a Ahoola; but if the woman gets hold of her dower, and then she makes 
a gift of a moiety of her dower to her liusband, surrendering such moiety 
to him, and the husband afterwardw divorces her before having sexual 
intercourse with her, the husband shall be entitled to recover a moiety cf 
the dower from her; so also (according to the two disciples) in the case 
of koola shall the husbaud be entitled to get back a moiety of the 
dower from her. 


2534. (1734) And if aman marries a woman for a thousand dir- 
hems, and the wife then makes a gift to the Lusband of a moiety of 
ber dower, or more or less, and gets possession of the rest, and then the 
wife gets a Khoola in ۱ of some indeterminate property ; as 
for instance, if she gets KAoola in consideration of cloth or an animal, 
for which she is to be liable: tbe Khoola is valid. and the husband shall be 
entitled to claim from the wife whatever of the remaining dower she 
has got bola of, and the husband shall not be entitled to claim from the 
wife what she made n gift of to the husband (as aforesaid}; because when 
the consideration for the Khoola is an indeterminate thing, then ns a con- 
sequence of the Ahoola, the wife is bound to return the dower, and, 
therefore, what the busband has received out of the dower^as a gift 
shall be considered ss having been received bv the husband by reason 
of the Khoola, (and therefore the husband shall not be entitled to claim 
from the wife what she has made a gift of to the husband) and, therefore, 
the husband shall claim from the wife what the latter took posses. ion of. 
And «he wife ehall not by reason of the Ahoola (in consideration of au 
indeterminate thing) be relieved from surrendering what she has got Lod 
of. according to Aboo Haneefa, on whom be peace. because the consideri- 
tion for the Ahoola, cannot be surrendered to the husband on account of — 


the vagueness of the consideration, and therefore it is obligatory on ber - E 3 


to retura the profits of her person (such profits consisting of inter- — 
course, &c.). and she is precluded from doing so by the effect of the 
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divorce, and, tberefore, she shall be bound to return the value of such 
profits, and that value of the profits ia (the whole of tue) dower. 


9335. (!735. A man makes Éhoola with his wife on condition of 
her returning to him whatever she (has got from him and) obtained posaes- 
sion of from him, but the woman has already sold what she got possession 
of from him, or has made a gift thereof to a person and surrendered the 
game to that person, so that she is unabie to return the same to her 
husband : she aball be bound to make good to the husband the value of 
what she got possession of, if the same nas of a nature which has value 
(Zawai-ool Ayum, that is, of which damages are paid in reference to ita 
value); but if the same is of a kind which bas a similar (that is, as 
regards wh ch in cases involving liability to damages, a similar must 
be returne then she shall be bouad to return that similar. 


2388. (1736.) A man makes Khoola with his wife in consideration 
of her slave, but the slave is found to belong to somebody else: she shall 
be bound to make good the value of the alave to her husband. 

So also (the valae of the slave is payable) it the husband makes 
Khoola with his wife in consideration of somebody else's slave, and the 
master of the slave does not permit the matter. 


2331. (1757.) And if the husband makes Khoola with his wife, in 
consiceration of whatever furniture (Muta) might be in ber room ; then if 
there is furniture belonging to ber in the room, the husband is entitled to 
the same; if not, then the woman sball be bound to return whatever she 
has got possession of out of her dower. 


2838. (173°.) And if the busband makes Khoola with his wife, in 


consideration of rhatever thing there might be in her room (whether it 
is furniture or no , whatever might be the value thereof); then if there is 
nothing in the rocm, the Khoola shall be operative according to us with- 
out any consideration (that is, one irreversible divorce shall take place) 
whether the thing (in the house) might be described (with certainty), by 
the use of alif and lam (the description by means of the letters alif 
and lam implying definiteness and being with reference to some thing in 
the room) or without such alif and lam (that is, the description 


being “for anythiog in the room.") So also if the husband makes 
Khoola with his wife “ For whatever might be in her "e and it m: "c 


out that there is nothing in the room. 
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2639. (1739. And if the wife gets Khoola,in consideration of 

it on her date trees, then the Khoola is valid, and he is entitled to what 

fruit there are on the date vrees, whether the fruit be large or small in 

j3uantity : but if there is no fruit on the date trees, then she shall be 
bound to return her dower. 


2840. (1740) And if the husband makes Khoola with his wife, “In 
consideration of the frait that her date trees will produce this year," the 
Khoola shall be valid, and Aboo Yusoof, on whom be péace, was at first of 
opinion that if the trees should produce fruit, the husband sliall be entitled 
to such fruit: and if the trees should not produce fruit, the Khoola shall 
be valid without anything by way of consideration; just as in the case of 
a man who makes Khoola with his wife, in consideration of what might 

n the womb of the wife's female slave or in that of her she-goat, in 
which case, if there be a child or a kid in the womb, the Khoola shall operate 
on the child or the kid (r.e., the consideration would be the child or the 
kid); but if there is nothing in the womb, then the Khoola sball be 
operative without anything (being paid by way of conaideration): but 
Aboo Yusoof subsequently altered his view and lnid down that the woman 
shall be bound to return the dower made over by the husband to ber (that 
is, in the case of the KAooia being for fruit of the year) and the husband 
shall have no right aver the fruit, because the thing pointed out (that 
is when the woman says, * In consideration of the fruit which the trees 
will produce this year ") is of no effect (Lugho) by reason of the absence of 
the thing on which the expression would operate, and therefore the case 
is the same as if the man were to make Khoola with his wife, * For pro- 
perty,” (n vague and indefinite expression), and therefore the woman 
shall be bound to return her dower: and in the case of the “ child " also 
the thing pointed out (or mentioned) becomes of no effect in conse- 
quence of the child not being in existence, and what remained is the 
expression, * Whatever there might be.in the womb;” and the expres- 
sion * Whatever might be in the womb,” includes property (in case in 
which there is real pregnancy) and what may not be property (in case in - 
which the pregnancy is illusory; and therefore in such a case, the وس‎ FE 

shall be in consideration of the dower). ود‎ 

2641. (1741.) And if the husband makes Khoola with Lis wife in << 
consideration of the dirhems in her hand: this Khoola is valid, and thea 
it should be seen if in her hand there are three or more dirhems, ben tr te 
husband shall be entitled to the same; but if sbe has no di e as 1 E 
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in her hand, she shall be liable for three dirhems just as if the husband 
makes Khoola with his wife, “in consideration of dirhems;” but if she 
has in her hands one or two dirhems, then the husband sbalil get the 
complete number three (because the least that is indicated by the plural 
number is three). 

And this is contrary to the case where a man marries a woman for 
* dirhems," in which case the woman shall be entitled to the proper 
dower (or Meher-i- Misl ; because dower cannot be less than ten dirlems). 

9642. (1742.) And if the husband makes ماه‎ with his wife 
in consideration of “a slave " or “cloth ;" then if the same is certain, 
the KAoola shall be valid, and the husband sball be entitled to the same; 
bat if the slave is not certain, then the husband sliall be entitled to s 
slave of medium 7alue; and in the case of “cloth ” or “animal,” the 
divorce shall be caused and the wife shall be bound to return the dower 
(see paragraph 1734). 

2043. (1743.) A man says to his wife, “ Thou art divorced trice, 
when (Izay thou shalt give me a thousand " or “at the time that (Muta) 
thou shalt give me a thousand," لصو‎ the woman accepts the same: the 
divorce shall not be caused before the wife gives the thousand ; and if she 
pays the thousand at the same meeting or at another meeting, the divorce 
shall be caused ; but if he enya, “Thou art divorced sf (w!) thou pay 
me a thousand," then the divorce shall take place in the event of the 
payment being made at tle same meeting. 

2644. (1741) A woman says to her husband, who has already 
twice divorced her, “ Divorce me t'irice, on condition that thou sbalt get 
from me a thousand dirbems,” and the husband divorces her once: the 
woman shall be bound to make good the whole of the thousand dirhems. 

2645. (1745.) A woman saya to her husband, “Divorce me once 
in consideration of a thousand  dirhems," and the husband says to her, 
“Thou art divorced once and once and once: " three divorces shall take 
effect; one divorce shall take place in consideration of the thousand ve 
(because that one is Kusdy or intentional and of the same character na was 2 
asked for) and two divorces shall be caused without any paR 
according to all (that is, Aboo Haneefa nnd his two disciples). - x DEUM 
.. 29846. (1746.) And if the wife says to her husband, “D i - — 
once in consideration of د‎ thousand,” and the busband a J 2 we — ou art 
divorced thrice:" the woman shall become ام‎ 
ES liable to pay) aay —— — px = 
: 38 
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whom be peace )١ ho says that although three involves one, still this one is 
Zimnee or one found invc_ved in three, and what the woman asked for was 
one Kusdy or an intention 1 one); but his disciples bave beld that one 
divorce sball take effect in consideration of the thousand, and two divorces 
shall take effect without any consideration. 

3647. (1747.) And if the woman says to her busband, ۶“ Divorce me 
once in consideration of a thousand,” aud the husband says to her, 
‘«Thou art divorced thrice in consideration of a thousand: ” the effect of 
this shall depend on the acceptance by the woman ; and if she accepts the 
same, three divorces shall be caused in consideration of the thousand ; and 
if she does not accept the same, then no divorce shall be caused. 


2643. (1748.) A man says to his wife, “ Take thy Khoola and maks 
Khoola of thy person from me, in consideration of dower and the main- 
tenance during the Jddut ; " the husband then teaches her to repeat in the 
Arabic language, and to say, ** I have taken Khvola from thee in lieu of the 
dower and the maintenance during the Iddut, and I have released thee 
from tbe dower and the maintenance during the JIddut," she not know- 
ing the meaning (or object) of the expression: the learned lawyers 
bave differed in this matter; some of them have said,if the husband, 
after the wife has said “I have taken Khoola from thee in lieu of the 
dower and the maintenance during the Iddut, and I have released thee 
from the dower and the maintenance during the Iddut,’’ says, “ I have 
permitted (or ratified) this and accepted the same,” then the Khoola shall 
be valid; but if the husband does not say so, then the Khoola shall not 
be valid, but tle husband shall be relieved from the dower and the past 
maintenance; because the husband's address to the woman, saying, 
“Take thv Khoola in consideration of the dower and the maintenance,” 
is either Tufw»es or entrusting her with power to make Khoola, or Toukeel, 
that is. constituting her his Vakeel to make Khoola, and the same (4.6, 
Tufweez or Toukeel) would not be established without the woman knowing 
the meaning; therefore (in the present case, when she does not know the 
meaning of the expression) when she says, “I have made Khoola from 
thee of my person in consideration of tle dower and the maintenance," 
this sı!" +a considered as the beginning of a sentence for the first 8 
emanating from the woman, and ignorance does not prevent this expression 
from amounting to a new sentence for the first time emanating from the 
woman, because ignorance does hot prevent the operation of a release, just 
ss ignorauce does not preveut the operation of divorce and emancipation | 


A 
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and making & slave a Moodubbar, when Arnbic expressions are used, 
although the person employing those expressions, does not know the 
meaning of the same (%.¢., divorce, emancipation, &c.) : and therefor: 
when, after the woman las so expressed herself (in the matter of ۸۵۵0۰ 
the busband accepts the same, the Ahoola shall be valid; but if he ioes 
not accept the same, no Khoola shall be caused. 


And others have held thatthe Khoola shall not be valid, and the husband 
shall not be relieved froin the liability co the dower and the maintenane>, 
although there might be acceptance on behalf of the husband when the 
woman does not know the meanings of the words; because Ahoolea is, so tar 
as the woman is concerned, tantamount to (Morwezcat or) making a return, 
and therefore the Khoola shall not be valid without her knowledge (of the 
meaning of the words), jast ns a sale and the like: and release ۲۳۰۰۱ the 
dower and the maintenance (cannot be used as an argument to justify ibe 
validity of tbb Ahoola in rach a cuse, because such release) admits of 
being set aside (Puskh) and the same might be rendered void by 
the refusal (of the husband! and therefore release cannot be equivalent to 
divorce and emancipation. 


2649. (1719.) A man says to his wife, “I have made Khosla of 
tby person from me in consideration of so much;" and the woman anys, 
“I Lave made Khoola ۲ or says, “‘ I Laye done مو‎ : '' the learned lawyers 
have differed in thia matter; some of them have held that the KAoola shali 
oe valid; and others have held that the Khoola shall not be valid, when 


the husband does not accept the sume; and the reliable view is that if 


the husband intends to establish (Tukkeek) the Khoola, and not merely to 
give expression to an intention (which he might carry out or not— 
Soum), theu the Khoola shall be valid, not otherwise ; because the expres- 
sion used by the husband admits of being used for the purpose of 
expressing an intention (to do a thing in future) and it also admits of 
being used for the purpose of establishing & ri^ t ; and apparently it 
amounts to a mere expression of intention (to do a thing in future); 
therefore, if the husband has tle intention to establish Khoola, then the 


Khoola shall be valid aud not otherwise; becnuse when the husband has 
an intention to establish the Khoola, he, in effect, says, **I have made Khoola 










of thy person from me in consi cration of ao — ‘because. — 


“I have made Khoolz,” — “becomes ^on 
1789 post). 
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2850. (1750. A woman saps to ber busbaud, “Give me Khoola in 
come ‘eration of a thousand dirbems,” and the husband says, “ Thou 
art divorced: " the learned lawyers have differed in this matter (whether 
the same amounts to Khoola or Divorce); some of them bave held tbat 
the expression used by the husband amounts to an answer, and the 
AF Aovla becomes complete ; whilst otbera have held that divorce shall take 
place and the expression (** Thou art divorced ") shall not constitute KAoola: 
bat the preferable view is that the husband's expression shall amount to 
an answer (aod therefore there shall be a valid KAoola) ; because the snme 
ھا‎ an Answer to all appearance ; and if after this the husband says, “ I did 
not intend to give an answer by that expression," the word to be accepted 
shall be that of the busband, aod divorce shall take effect without the wife 
baving to pay anytiung. 

So also if the wife says to her husband, “I bave taken 2 
from thee” amd the husband says to her, * I have divorced thee:’’ some 
of the learned lawyers have Leld that the husband's expression is by way 
of an answer, end the Khoola shall be complete between them; whilst others 
bare beld that one reversible (Rujue) divorce shall take place; whilst 
still others bave held that the husband shall be asked ns regards his 
intention ; and if he.says, “‘ I intended answer thereby," then the expres- 
sion shall amount to an answer (and there shall be a valid KAoola). 

And in the first case (i4, the case at the commencement of the 
paragraph) also it is ít that the husband sual} be questioned regarding his 
intentio" (See paragraph 1794 poet). 

$651 (1751) A woman with whom her husband has had ser- 
wal intercourse, asks ber husband to divorce her; the husband says 
to ber, “ Release we from all thy rights upon me, so that I may divorce 
thee;" the woman says, “ Verily have I released thee from every right — — 
whieh women Lave against men;” the husband then says promptly  - 
after this, “I hare divorced thee once:” tlie learned lawyers have said کہ‎ 
that one irreversible (bain — tbat is, complete) divorce shall tuke place; | — 


because the husband divorced Ler apparently in cousideration o the | 
release (and when divorce is for consideration, then it is bain). ا‎ a 
$652 (1752) A woman after her, husband has bad inter 0 ae 
` certain} property; the woinan then increnses the consideration f 
2 Khoola after the Khoola: this increase of the consideration ie 
۳۹ xem — valid nt the case of — — 
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2853. (1753) A woman takes Khoolu from her husband in con- 
sideration of **all rights which she has upon him:" she shall (still) be en- 
titled to maintenance, as long as she remains in the Jddut ; because the 
maintenance during the Iddut is not her right at tlie time of the Ahoola 
(but on the contrary, the right to maintenance arises after tlie Khoola, and 
what she gave up by the expression used by her relates to her present 
right and not futare right). 


2654 (1754.) A number of people (koum) come to a man and tell bim 
that his wife has appointed them as her Vakeel to obtain Fhoola from 
him ; the husband then makes Khoola with the wife throc zh them, in con- 
sideration of a thousand dirhems; the woman then denies having 
appointed those people as ber Vakeel: then if those people stand surety 
to the husband for the property (given in consideration) the divorce shall be 
caused, and the consideration shall be due from them; because when the 
woman denies the appointment as her Vakeel, then the Khoola made by the 
husband remains as a Khoola with a volunteer (or Fusooles), and when 
the Fuzoolee makes proposal to the husband for obtaining a Khvola and 
stands surety for tbe consideration, he, tbe Fusoolee, becomes (on 
account of such suretyship) a principal party himself, and therefore the 
Khoola shall be complete in cone-quence of the acceptance by the husband : 
but if those people have not stood surety for the consideration of the 
Khoola, then the Khoola shall depend on the permission of the wife and 
on her acceptance (because she alone remains the principal party, and that 
acceptance is not found (nnd is wauting): and if the husband claims that 
the woman did verily appoint those people as her Vukeel, the divorce shall 
be caused by the admission of the husband, and no consideration shall be 
payable (either by the wife or by the people). This is when those people 
obtnin Khoola from the husband. 


But if the busband sells to those people one divorce (to be given to 
his wife) in consideration of a thonsand dirhems; the learned lawyers 
have differed in regard to the matter (whether the people sliall be liable 
for the consideration). Abool Kassim Suffar, on whom be pence, says 
that divorce shall be caused, and those people shall be bound to deliver the 
property (offered in exchange for the divorce), although those people 
might not have stood surety; because words of purchase (whén those 
people used the words, ** We have purchased,” }'are words of suretyslip, 
inasmuch as the transaction of purchase amounts to a transaction of 
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echange (in which after contract, each party is bound to perform what 
he baa undertaken). 
And Aboo Bakur of Balkb, on whom be peace, has said, this case (in 
which the husband expresses himself as aforesaid) is like the case ot 
K wela (mentioned at the beginning of this paragraph): and this view is 
correct fsee .یو‎ Alumgeeree, Vol. I., page 684). 
2655. (1755.) A man says to another, “divorce my wife; ™ then the 
person so ordered gives AAoola to the wife. in consideration of her dower 
end maintenance during the /ddut, or divorces her for such consideration 
[and the woman accepta the same): the lawyer A boo Jaffer, on whoi be peace, 
says, the said KÀoola or divorce so given is valid, whether the woman is 
one with whom the husband bas had sexual intercourse or not. And 
A boo Bakur Iskaf, on whom be peace, says, that this shall not be 
valid, and the divorce (and KAoola) shall not be caused; and he makes no 
distinction between the case of one with whom her husband has had 
sexual intercourse and between pne with wirom her husband has not had 
sexual intercourse, And it is also reported from him that he said, that if 
the woman is one with whom her husband has had sexual interccurse, 
then the Ahoola or divorce shall not be valid, but if she is not one with 
whom her husband has bad sexual intercourse, then the XKhoola or .the 
divorce shall take place. 
And this is also the view taken by Abool Kassim Suffar, on whom 
be peace, and this view is correct ; becnuse the divorce of one with whom 
ber husband has not bad sexual intercourse, is irreversible (bain —that is, 
complete); and if the busband is inclined to divorce irreversibly (or 
beim) without consideration, he shall be much more willing to do 60 
when he gets consideration for the same; but in the case of the woman 
whose husband has had sexual intercourse with her, divorce (which is — 
not of the bain class) without consideration is not irreversible (or bain), — — 
and does not cut off (before the expiry of the Jdduf) the relatione - = 
ship created by marriage, and, therefore, the husband never agreed —— ۴ 
to bave the wife irreversibly (bain) divorced, and therefore the divorce — 
pronounced by the other man (which in conseqnence of its bina ا‎ ace n- 
panied with consideration obtained the character of being i ble 
or bain) is not operative as pina the husband (i.e., it shall not amou دج‎ — 
9656. (1556) A man says to another, “ Divorce — 
o ‘that she shall not seme یا ام‎ trom the howe” th 

















so ordered then divorces the wife; the husband and wife then come to 
differ from one another, the husband aaying that the woman did (subse- 
quent to the pronunciation of the conditional divorce) remove a thing 
from the house, and tbe wife saying that she did not, it is stated in the 
Nuwadir that the word to be accepted shall be that of tbe husband, and 
that the divorce shall not be caused: the learned lawyers have held that 
this anawer is correct if the husband bas said to the otber person whom he 
bas ordered as above, ** Tell ber ‘tbou art divorced if thou sbalt not remove 
anything from the house,’” so tlat if the person so ordered did say this to 
the roman, and if the busband afterwards claims that the woman took 
some thing out of the Louse, then the word to be accepted shall be that 
of the husband, because the husband denies (that) the condition of the 
divorce (has been folfilled); but if the husband said to the person 
ordered, *'* Tell my wife, ‘thou art divorced, on condition (of iby 
accepting that) thon shalt not remove any thing from the house’”’ 
(so that the divorce is conditional on her accepting the condition 
and not on her refraining to remove & thing), and the person so 
ordered does say رمه‎ and the woman accepta (the condition), then if 
the husband afterwards says that the woman removed some thing 
from the house, the husband's word shall not be accepted, because 
in this case, the divorce appertains to the acceptance by the woman (of 
the condition that she shall not remore) and when she does accept (the 
condition) the divorce takes place at once whether abe removes any thing 
from the house or not; just as if the husbaud says to hia wife, “ Thou 
art divorced on condition (of thy accepting) that thou sbalt pay mea 
thousand dirhems " and the woman says, **I accept," she shall become 
divorced at once even if she does not pay the thousand. 

So also if a man says to bis wife, “Thou art divorced on con- 
dition (of thy accepting) that thou should enter the house " and she 
&ccepts (the condition), alie shall become divorced at once, although she 
might not enter the house because the word ala, (which has been here 
rendered by the words, ‘‘ on condition of thy accepting that’) is used 
to make the proposal dependent on the acceptance and not to make the 
proposal dependent on the existence of the thing (or condition) accepted. 


$657. (1757.) A man says to his wife, “Thou art divorced after 
to morrow, on condition of (thy accepting to pay) a thousend dirhems 
and to-morrow on condition of (thy accepting to pay) a thousand 
dirhems and to-day on condition of (thy acceptiug to pay) a thousand 
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dirhema : ۲ the woman says, “I accept;” she shall become immediately 
divorced once in consideration of a thousand and the second and third 
divorces shall be caused (if the woman is one with whom the husband 
has had intercourse), at their respective times, without the consideration 
mentioned (because the consideration is found without the thing for 
which the consideration is stipulated). 

2668. (1758.) A man says to a woman who is not in the ownership 
of the man (that is, who is not married to him), “ Thou art divorced on 
condition of (thy accepting to pay) a bundred dirliems, if I shall marry 
thee any day out of time" and the woman says, “ 1 accept;" the 
divor^e shall not be caused (in the event of his marrying her) according 
to Aboo Haneefa, on whom be peace, and the woman shall not be obliged 
to pay anything (because her present ncceptance of the condition before 
the condit ion is realised goes for nothing) but Aboo Yusoof, on whom be 
peace, says that the woman shall become divorced (sfter the marriage), 
and the payment shall be obligatory on the wonran. But if she, at the 
time of her marriage says, * I accept the divorce which thon did refer 
to me, in consideration of a thousand dirhems," then the divorce shall 
be caused, aud the woinan shall be boand to pay the dirhems according 
to Aboo Haneefa, ou wliom be peace. 

2669. (1759.) A Vakeel who has been appointed (by the woman to 
obtain Khoola from the husband) shall not be liable to a demand (ut the 
instance of the husband) to make good the consideration, and such 
consideration shall be due from the woman (if the Vakeel has kept the 
liability vague and indefinite. See paragraph 1761 post). 

9660. (1760.) Whena messenger sent by the woman says to the 
husband, “ Either divorce her or keep her (with propriety); " the hasband 
says, “ I shall not keep her and 1 shall divorce her ;” the messenger then 
says, “ I have released thee from all rights which the woman has against 
thee and therefore divorce her;” and the husband divorces her; the 
woman then says, **I did not appoint the messenger as a Vakeel to give 
relense,” and the husband claima that she did verily direct the mes- 
senger to give release: the divorce shall be caused and the rights of the 
woman (shall not be lost to her as a consequence of the release, but the 
same) shall continue to subsist against her husband; bat if the husband 
doea not claim that the woman appointed the messenger her Vakeel, then 
the ease is two-fold; if the messenger has said to the husband, “I hare 
released thee from all rights which the woman has against ‘thee, on con- | 
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dition of thy divorcing her," and the husband divorces her for this release, 
then the divorce shall not be caused, and the rights of the woman shall 
continue to subeist against her husband, because divorce in lieu of being 
released from the dower depends on the permission of the woman; and 
when she has not given the permission, tke divorce shall not be caused ; but 
if tha messenger says to the husband, “ Divorce her, and verily have ۶ 
released thee from her dower,” the divorce shall be caused, and her rights 
shall subsist against the husband: (in the latter case the divorce is caused 
because it was independent of the release; in the first case it was depen- 
dent on the release: there is no release in either case, because the 
messenger was not s Vakeel and had nc authority from the wife to release, 
neither was the release authorised or ratified by the wife). 


9061, (1761.) When the Vakeel appointed by the woman to obtain 
Khoola accepta the Khoola, the Khoola becomes complete: then will the 
Vakeel be liable to a demand in respect of the consideration for the 
Khoola ۶ This case arises in two ways; if the Vakeel has kept the liability 
for the consideration undefined (that is to say, not having referred it to 
himself or to the woman) having said to the husband, “ Give Khoola to 
thy wife, in consideretion of a thousand dirhems,” or “in consideration 
of this thousand” pointing towards the thousand which was the woman’s 
property, then in this case, the consideration shall be due from the woman, 
and the Vakeel shall not be liable to a demand against him in respect 
of it; but if the Vakeel has referred the consideration to his person, as one 
would refer property to one’s self, or as one would refer suretyship to 
himself, having said, ** Give Khoola to thy wife, in consideration of this 
my thousand dirhems " or “in consideration of this thousand," pointing 
to the thousand which belongs to him; or “‘in consideration of my 
thousand,” or says, “in consideration of a thousand, on condition that 
I am surety," then in this case the consideration shall be due from the 
Vakeel, and the woman shall not be liable to a demand upon her in 
respect thereof; and the Vakeel shall be entitled to realise the amount 
from the woman either before the Vakeel is made to pay to the husband or 
afterwards, although the woman might not have ordered him to stand 
surety for her: but contrary to this is the case of a man appointed 
Vakeel on behalf of a man to marry him to a woman, for if such Vakeel 
stands surety for the dower to the woman and the suretyship is without 
the authority of the client, the Vakeel shall not be entitled to make the 
client liable. > 54d 

39 
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8689 (1762) When a man diroroes his wife in consideration of 
property, whilst she is in ber Jddut (consequent on and) after Khoolz, the 
divorco shall be caused, but the consideration shall not be due (because the 
consideration is stipulated for nothing). 


9682 1783.1 So also if the husband divides his wife's dower 
into three portions, and then divorces her, once in consideration of a 
third part of her dower, and also gives her a second and third divorce 
(in lieu of the remaining two-thirds), the three divorces shall be caused, 
aud a third part of the dower shal! drop (from the husband and sbali form 
consileration for one divorce) and the woman shall be entitled to recover 
from the husband two-thirds of her dower (because when the first divorce 
was given in consideration of a third part of the dower, that divorce 
became an irreversible divorce having being opposed to consideration; but 
the second divorce, although operative, shall not carry with it the consider- 
ation; because consideration is paid by the woman for being released 
from the marriage, from which she was completely released by the first 
divorce, and so as regards the third divorce). 


9664. (1764.) A man says to his wife, ‘‘ I have made Khoola with 
thee ;" and she accepts the same: divorce shall be caused, and the hus- 
band shall be released from the dower which the woman has owing to her 
from the husband: and if she has no dower due from the husband, then 
she shall be bound to return the dower which the husband had delivered 
to her; so has it been laid down by Hakim-ool Shaheed in the chapter on 
(krar in his work called the Mookhtusur and by Sheikh-ool Imam known 
as Khahir Zada, on whom be peace: and the same view has been adopted 
by Sheikh-oo! Imam Aboo Baker Mahomed, son of Fazal, on whom be 
peace. (See paragraphs 1729 and 1809 post.) 

And this case strengthens the view laid down by us — Aboo 
Yusoof, on whom be peace, that Khoola does not take place excep’ for 
consideration. 

$665. (1765. ) A man obtains his daughter's Khoola from her hus- 
band; if the daughter is of age, and if the father has stood surety 
for the consideration for the Khoola, then the Khoola is complete ; because 
if a stranger (or a Fwsoolee) does so (that is, obtains Khoola and stands 
surety for the consideration; see paragraph I754), the KAoola becomes 
complete, and, therefore, shall the Khosla be much more complete in the 


case of the father: and if the father obtains the Khoola in و‎ == 
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of his daughter's dower, and stands surety, then also shall tho Kc. 
become complete: and after that it will be seen, if the woman ratifies 
the Khoola in lieu of dower, her ratification shall be valid, and the liability 
to dower shall cease; but if she does not ratify, then her dower shall bo 
payable by the husband, and the husband shall make the father liable for 
the same ss a consequence of the suretyship, if the father has ssid to 
the husband, “Give Khoola in consideration of her dower; if she 
ratifies this (then all right), if not I shall be responsible to the extent 
thereof." 


But if the daughter is a minor, then, if the father stands ۶ 
(for the consideration for the Khoola) the Xhoola shal! be complete by 
virtue of his acceptance, and the dower shall remain due from the bus- 
band; bnt the latter shall hold the father liable; bot if the father does 
hot stand surety, then the consideration shall not be leviable either 
from the father or from the minor, just as if the girl had been of age 
(and the father kad obtained the Khoola and nobody had made himself 
responsible for the consideration, in which case neither the father nor the 
girl is responsible for the payment of the consideration as shown in the 
preceding paragraph); and as regards. the question whether divorce 
shall be caused (in the case of the minor daughter when nobody is 
surety) if the minor (whilst a minor) accepts (the XKAoold), the divorce 
shall be caused, just as if the Khoola had taken place with the minor 
herself; but if (in the same case) the father (without being surety for 
the consideration) accepts the contract of the Khoola (instead of the 
minor accepting the same), the Mashaikhe, on whom be pesce, have 
differed on the question whether the divorce shall be cahsed, and the 
difference arises by reason of the difference in the traditions (from Aboo 
Haneefa); but the correct tradition is that the divorce sha!l be caused, 
because the father’s tongue is just like the daughter’s tongue. ۱ 

2886. (1766.) And if the Xhoola takes place between the husband 
and the mother of the infant wife (that is, the mother enters into the 
contract of K4oola on behalf of her infant daughter) then if the mother 
has referred the consideration to her own property (saying that sie 
asks Khoola in lieu of her own thousand dirhems) or if she stands 
surety, the Khoola shall be complete, just as if the Khoola were made 
(by the husband) with & stranger (or Fusoolse, who appears on the aide of 
tho wife); but if the mother does not refer for the consideration to her 
own property and does not stand surety, will the — cele 
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as itis operative when the father obtains the Ahoola (see paragraph 
17655? In this matter there is no tradition (from Aboo Haneefa) and 
the correct view is that the divorce shall not take place. And if a person 
who appears as a contracting party (on bebalt of the infant wife) in the 
matter of Kloola be a stranger, and does not stand surety for the 
consideration, will the KAoola remain suspended (until the minor ratifies 
it)? Some of the learned lawyers have said that if the minor wife is able 
to understand the contract and is able to describe it, then the ھ٥‎ 
shall remain suspended till (i.c., dependent cn). her acceptance (or ratifica- 
tion); whilst others have said that the same shall not remain sus- 
pended till her ratification (but that a divorce shall be caused without 
consideration). 

2867. (1767.) And if tle XAoola is obtained from the husband by 
an infant wife, who understands the nature of the Khoola, aud is able to 
describe it, in consideration of her dower, then one irreversible (bain, 
or complete) divorce shall take place, and the dower sliall not cease to 
be payable; (because giving up dower is purely detrimental to her and is 
in no way to her benefit). 


9668. (1768. And if the infant wife appoints a Vakeel to get 
Khoola (from her husband) and the Vakcel acta in the matter, then on this 
question there are two traditions; according to one tradition, the appoint- 
ment of the Vakeel is valid and the Ahoola is completed by the acceptance 
of the Vakeel, just as it is completed by the acceptance of tlie infant 
wife; and according to another tradition, when the Vakeel does not 
stand surety for tbe consideration (for the Khoola), no divorce shall be 
caused, just as if the Ahoola had been made by the husband with a 
stranger (for the wife). 


2869. (1769. And Khussaf, on whom be peace, bas stated in the 
(book on) Devices, that if the father obtains his infant daughter's Khoola in 
consideration of her dower, then if the father is aware that the Ahool« is 
for the good of the daughter, in that she does not pass her days in harmony 
with her husband, and therefore he obtains her Khoola, in consideration of 
her dower, then, according to the view of Malik, on whom be peace, the 
husband's liability to dower shall drop ; and if the Kazee decrees that the 
dower has dropped (i.e., has ceased to be payable), then Lis decree shall 
be operative, because the decree of the Kazee relates toa question which 
(has not been settled by express text, but which) bas been settled by 
Ijtihad. 





9870 (1770. And it is valid to pledge property (with the husband) 
to secure the consideration for the Khoola, and also to give surety (Kifalut) 
for such & purpose. 


2871. (1771. So also itis allowable to fix a time for the pay- 
ment of the consideration for the Khoola; and if the time fixed is the 
death of so and so, or until so and so arrives from lis journey, the con- 
sideration shall become immediately payable. and the time fixed shall 
become void (because the time fixed is Mujhool or vague): and if the time 
fixed is the reaping of the crops or the thrashing of the crcps, then the 
time fixed is valid. 


9672. (1772. When the father makes Khoola on behalf of his 
infant son, the Khoola is not valid, because this act of the father amounts 
to making the divorce dependent on (the son’s) acceptance, and, therefore, 
it shall not be valid just as the Xhoola made by the infant husband hime 
self ia not valid: and the Khoola made by the infant husband does not 
depend on the ratification by the father. 


2873. (1773.) And the Khoola made by a drunken man is valid; 
so also all his acta of disposition (are valid), except his apostacy and his 
admission of an act involving punishment and his calling witnesses to 
attest his own testimony, (¢.g., “ you be witness that I have witnessed Zyd 
divorcing his wife"), And Daud of Isfahan, on whom be peace, says, 
that no act of disposition by one who is drunk is operative, and such 
also is the view taken by Husun, son of Zyad, and Abool Hussun 
Kurkhy and Abool Kassim Safar; and this view is one of two views 
taken by Shafei, oa whom be peace. And Aboo Nusur, son of Mahomed, 
son of Sulam, on whom be peace, says, that if the man who is intoxicated 
is helpless in the matter of drink in this way that (without drink) his 
senses are not about him, or if compulsion is exercised on him, then 
divorce given by him shall not be caused, and his acts of disposition 
shall not be valid; but if he is not helpless in the matter of drink (as 
aforesaid), then the divorce given by him shall take effect and his acts of 
disposition shall be operative. 

And according to another tradition (from Aboo Haneefa) there is 
Kyas and Istihsan (i.4., the rule in such & case is inferred both from 
Kyas and Istihsan), and according to Istihean, the Khoola is not yalid, 
and according to Kyas it is valid. And it is reperted from Aboo Yuscof, 


- 
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on whom be peace, that he accepted the view which- wes inferred from 
Kwas (by Aboo Haneefa). 

And if the Kazee adopts the view set forth by any one of these here 
mentioned, his decree shall be operative. 


$974. (1774) A man makes Khoola with hie wife, and they have an 
infant child, the condition for the Khoola (that is, the consideration) 
being that the child shall remain with the father for a certain number 
of years: the Khooía is valid but the condition is void ; because the right 
to remain with the mother appertains to the child, and that right shall 
not become void by the mother rendering the same void. 


9875. (1775. A woman takes Xhoola from her husband for the con- 
sideration of ber dower and tbe maintenance for the period of her Iddué, and 
on the condition that she shall maintain her child with her own (means of) 
maintenance (that is, that she shall herself maintain her) for a certain 
nomber of years; she does keep and maintain the child for a year or 
two (that is, short of the stipulated number of years), and then sends 
back the child to the husband: the woman sball be compelled to keep 
the child and maintain the child herself with her own maintenance for 
the remainder of the stipulated period. And if the woman runs away 
and conceals herself, so that the stipulated period becomes completed, and 
the woman then appears, the husband shall make the woman liable for 
the valae of the child's maintenance during the time the woman did not 
maintain the child. 


9876. (1776.) So also if a man divorces his wife on condition 
that the woman shall keep and maintain the child with her own mainte- 
nance until the child attains majority, and on condition that the woman 
abhall gire up her dower due from the husband, and the woman accepts 
all this; she then refuses to keep the child: she shall be compelled to — 
keep and maintain the child with her own maintenance; -but if (note - 
withstanding that), the woman fails to do so, she shall be bound to pay —— 
for the keeping (or the bringing up) of the child and its maintenance, until ےت‎ 
the child attains majority. 5 


2677. (1777.) A woman gets Khoola on condition that she. eei | sop : 
maintenance and residence: the Khoola shall become comple d th 
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9678. (1778.) If the wife gets her Khoola from her husband on 
condition that the charge for residence shall be on her, she shall be 
bound to hire & house from her husband or from another person and 
observe her Iddw! there. 

9679. (1779.) A woman t.kes Khoola from her husband on con- 
dition that she shall maintain her child by him as long as the child lives: 
Abou Haneefa, on whom be peace, says, that (instead of being bound by 
the stipulation to maintain the child on account of such stipulation being 
vague or mujhool as regards period) the woman is bound (as a consequence 
of the Khoola under such circumstances) to return the dower which she 
has taken possession of. (Compare paragraph 1782 where the period of 
inaintenance being fixed, there is no vagueness in the consideration). 

2680. (1780. A woman gets Khoola from her husband in consider- 
atio- that ‘she shall suckle the child in her womb for two years until 
the child is weaned and in consideration that the maintenance of tue 
child shall be on her for ten years after the suckling period, on con- 
dition that if she gives birth to a still-born child, then the husband shall 
not have anything to recover from the wife, and that if she gives birth to 
a lire child and suckles it for one year and the child then dies, then the 
husband shall not have anything to recover from her: ” Aboo Yusoof, 
on whom be peace, says, that all those stipuiations are valid, and that the 
woman shall have secured to her whatever is saved on account of the suck- 
ling and maintenance of the child should the child die or should it be born 
dead (that is, the husband shall have no right to get back the propor- 
tionate costa of suckling and maintenance). 

And Zoofur, on whom be peace, says, that all those stipulations are 
fasid (or invalid) and that the woman shall be bound to return the dower 
to her husband (as a consequeuce of the Khoola, regardless of the con- 
sideration and condition stipulated for). 

9681. (1781.) A woman gets Khoola from her husband for the 
consideration that she shall make over her dower to her child, or for the 
consideration that she shall make over her dower to so and so, a stranger. 
Mahomed, on whom be peace, says, that the Khoola is valid, and that the 
husband shall get the dower, and nothing shall go to the child or tothe 
stranger. 


2682. (1782.) A woman gets her Khoola from her husband rere 


consideration of her suckling her child without fixing any time (as the S 
` period of suckling): Mahomed, on whom be péace, ور‎ that the — 
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Khoola aball be valid for the consideration of the period of suckling 
being for two years. 

e888. (1788. If the husband makes Khoola with his wife for 
‘he consideration that she shall suckle the child for two years and 
for the consideration of her maintaining the seme child for ten years. 
Mabomed on whom be peace, says, that this Khoola shall be valid, and 
the (small) amount of vagueness that might here exist (owing to the 
possibility that the ohild might die before twelve years) can be suffered 
to exist in cases of divorce. 

2694. (1784.) A woman appoints a man as her Vakeel to get Khoola 
from her husband; she then resiles from the appointment (that is, She then 
withdraws the authority and dismisses him before the Xhoola is obtained) : 
the withdrawal of authority shall not be effectual, when the Vakeel 
does not know the fact (that his power has been taken away from hira). 

segs. (1785.) If the woman sends a messenger to her husband 
to get Khoola from him, and she withdraws the message before the mes- 
senger delivers the message, it is valid for her to do so, although the 
messenger might not be aware of the withdrawal by her; (because even 
if the messenger makes the proposal and the husband assente to it, 
still the contract is not completed until she again herself expresses 
her agreement). 

3686. (1786.) A man says to two men, “‘Give Khoola to my wife 
without any consideration,” and.one of them makes Khoola with the 
wife: the divorce (involved in thal Khoola) shall not be caused (because 
when two Vakeels are appointed, oae has no authority to act singly! 

9687. (1787. If the husband orders two men to give Khoola to 
his wife in consideration of one thousand; then one of them saya, *I have 
given Khoola to her for & thousand," and the other man says, “ Verily 
do I ratify this: " Aboo Yusoof, on whom be peace, says, that the Khoola 
shall not be valid; but if one of them says, “I have given Khoola to 
her in consideration of a thousand” and the other man also says, “I 
have given Khoola to her in consideration of a thousand,” this Khoola 
is valid (because both do the same act: and joint action is not necessary, 
as such action is not stipulated for in the authority). 

2688. (1788.) A woman appoints another man a Vakeel so that he 
might obtain her Khoola from her husband in consideration of a thousand 
dirheme; and the husband also appoints the same man as his Vakeel to 
give Khoola to her on behalf of the husband for the consideration of a 
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thousand; the Vakeel then makes the KAools in consideration of & thor- 
sand: it is laid down somewhere (by Mahomed) that this Zhoola shali 
not be complete until the woman accepts the Khcola after the Vakeal 
has made the Khoola, or until the husband accepts the same and 
permits it (because one and the seme man cannot appear as Vakeel for 
the purposes of Khoola for both parties, and, therefore, if one party ratifies 
the Vakeel’s act, then the Vakeel has, in effect, acted as a volunteer for 
that party, and the result of the ratification of one party is as if that party 
had himself entered into the transaction; after this the Vakeel can appear 
for the other party): Mahomed says that the same man cannot sot 
as the Vakeel of both parties; and Hakim-i-Shaheed (the author of the 
Moontuka) on whom be peace, says, that this view is in accordance with 
what is stated in the Asul. 








Section II. 
ON KHOOLA BY THE USE OF WORDS OF SALE AND PURCHASE. 

2689, (1789. ) When s man says to his wife, “Hast thou purchased 
from me” or “bought from me, three divorces in consideration of thy dower 
and the maintenance daring the period of thy Iddut;” and the woman says, - 
“I have purchased:” the cor ect view is, that the divorce shall not be caused, 
until the husband, after the woman has expressed herself, says, “I have 
sold to thee ;"'' because the man's expression admits of being (viewed as 
a feeler or) a (mere) expression of intention (which he might carry out 
himself or not) and also admits of being used in order to establish a 
thing, and, therefore, the KAoola shall not be complete by her expression, 
“I have purchased." And verily like reason has already been set forth (see 
paragraph 1749) when considering the man’s expression to her, “I have 
made Khoola with thee.” 

And if the husband says to the wife, “ Purchase three divorces in 
consideration of thy dower and the maintenance during the period 
of thy Iddut," andthe woman says, “I have purchased:” the Khoola 
shall become complete between them; because the husband's expression 
used in the imperative amounts to Tufwees (or entrusting) to her (of the 
power of sale on behalf of the husband) and it is competent to one 
(of the two spouses) to appear as & contracting party on behalf of both 
parties in the matter of Khoola in the event of the consideration 
known, according to correct traditions, ca MM 
present case, the consideration is known. 
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Bat in the first mentioned case, the husband's words do not smount 
to fw^/wees (or the entrusting the wife with the power of sale on behalf of 
the husband), and, therefore, in that case one (of the two spouses) cannot 
eontrae& on behalf of both parties; and, therefore, it is necessary for 
the husband, after the wife has expressed herself, to say, **I have sold." 


9590. (1790) A man says to his wife, “Every woman whom 
T shall marry, [ have verily sold her divorce to thee in consideration of 
one dirhem ; °” he then marries a woman: it is necessary that the (drat) 
wife should express her acceptance aftor this second marriage of her 
busband, at the meeting at which she becomes aware of the second 
marriage ; and if she, after such second marriage, says, “ I have accepted ” 
or says, "T bare purchased " or says, “I hare divorced her (that is, 
the second wife)," the divorce on the second wife shall take place for what 
the husband stated as the consideration (that is, in this case the first 
wife shall hare to pay ons dirhem to the husband); but if the first wife 
accepts the sale before the (second) marriage, no divorce sball be caused ; 
because the expression used by the husband shall be referred to a time 
after the marriage (that is, after tho marriage has taken place, the hus- 
tend must be held to say, “I have sold her divorce to thee for one 
dirhom,") and, therefore, &soceptasnce to be valid must be after the 
merriage. 

2601. (1791.) A man says to his wife, “I have sold to thee three 
divorces in consideration of thy dower and the maintenance of the period 
of thy Iddut,” and the woman says, “ I have sold,” instead of saying, 
*» 1 bare purchased: ۲ Aboo Buker Iskaf, on whom be peace, says, one 
irreversible (or bain, that is, complete) divorce shall be caused just as if 
the woman had said, “I have sold my dower and the maintenance for 
the period of my 1244 in consideration of the divorce.” 

And the lawyer Abool Leith, on whom be peace, has said that no 
divorce shall be caused: and this view is preferable ; because the woman's 
expression is (an independent sentence and) the commencement of ه‎ 
sentence, and is not by way of an answer. 


9692. (1792.) A woman says to her husband, “I have sold to thee 


my dower and the maintenance of the period of my Iddut ; hast thou pur- - d 


chased : ۳ and tbe husband saye, “ I have purchased; get up (and) — 
the woman then geta up end goes away: the learned lawyers have held that . 
apparently the woman shall not become divorced ; because the t — 
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did not sell to her the person of the woman and her divorce, but he only 
purchased her dower, and the purchase of the dower does not amount to 
divorce: but the learned lawyers have held that it is safe to renew the 
marriage (with the women),if he bas not already divorced her twice 
before this. 

9693. (1793) A man says to bis wife, “I bave sold to thee one 
divorce in consideration of thy dower and the maintenance of the period 
of thy Iddut ;" and the woman says (in Persian), ** With ail my heart have 
I purchased {the same): " divorce shall be caused ; because this expression 
(viz., such as that used by the wife saying, “ with all my heart,") is used 
for the sake of exaggeration (to express the highest degree of desire) and 
the expression amounts as if she had said, “I have purchased with 
pleasure." 

2694. (1794.) If the husband says to her, “I have sold to thee 
the divorce in consideration of thy dower, which is owing to thee from 
me,” and the woman says, “I have divorced myself:” the woman shall 
become completely separated (bain or irreversibly divorced) by one 
divorce in consideratiou of her dower; because this expression (that is, 
the one used by the woman) admits of being used by way of acceptance 
of the proposal emanating from the husband, aud, therefore, that ez- 
pression shall be considered as an acceptance. And somes have said that 
one reversible divorce shall be caused. 

And this case is an illustration of the case where, if the woman says, 
* Give me Khoola, in consideration of a thousand dirhems,” and the hus- 
band says, “Thou art divorced,” the learned lawyers have differed in 
regard to this case, but the correct view is that the husband’s expression 
shall be held to be used as an answer to the woman’s proposal (see para- 
graph 1750). So also in the present case. 

And if the husband says to his wife, ' I have sold to thee one 
divorce," without mentioning the consideration, and the woman says, 
“I have purchased," one reversible (or Rujue) divorce shall take place. 
And if the husband says, “I have sold thy person to thyself,” and the 
woman says, “I have purchased,” one irreversible (bain, that is, complete) 
divorce shall be caused ; because to sell the divorce is to make the pur. P 
chaser (i.e. the wife) the owner of the divorce, and, therefore, when the ہے‎ 
husband has not mentioned the consideration, he has in effect said, “I ae 
have made thee owner of the divorce,” (without — divorce — 

or stating of what kind it is, and a divorce without qualification is always 
reversible) ; therefore the divorce shall be reversible. (Rujue) b m زان‎ 
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the person of the wife (to the wife) is to make her the owner of her person, 
and the ownership of the person is not obtained except by an irreversible 
(boim, that is, complete) divorce, and, therefore, the divorce shall be 
irreversible. 

9605. (1795) A man says to his wife, “I have sold to thec, one 
divorce in consideration of three thousand dirhems;” he says this three 
times, the woman, after each time the husband has expressed himself, says, 
"I have purchased : the busband then says, “by using the second and 
third expressions, I intended to repeat myself and to give information 
of the first expression:” the man shal! not be believed by the Kazee, 
and three dirorees shall be caused, and she shall be liable to three thousand 
dirhems ; becanse when the husband first said, “I have sold to thee one 
divorce in consideration of three thousand dirhems” and the woman 
accepted the same, one divorce was caused in lieu of three thousand dirhems, 
and, therefore, no consideration wonld be due for the second and third 
divorces; and the second and third divorces remained as direct divorces 
partaking of the character of being (bain, that is, complete or) irreversible 
(in consequence of being associated with an irreversible or bain divorce). 

2896. (1796.) A man says to hie wife. “I have sold to thee thy 
affair (Amr—that is, the authority to divorce thyself) in consideration of 
a thousand dirhems;” and the woman says at the same meeting, 1 
bare resumed my person (that is, I have divorced myself) : ۶۶ one divorce 
shall be caused in lieu of a thousand dirhems. But if he says to her, 
"I have sold to thee this cloth in consideration of thy dower and the 
maintenance during the period of thy Iddui," and the woman says, ** I have 
purchased,” and the busband then divorces her, one reversible divorce shall 
be caused, and the sale of the cloth in lieu of (dower and) maintenance 
shall be void in consequence of the vagueness of the maintenance. 

2697. (1797.) A man sells to his wife one divorce in consideration 
of the whole of her dower and of the whole of her property, **in the room,” 
except what she has on her person such as her shirt, and the woman 
says, “I have purchased; " and she has on her person ornaments and 
many clothes: one irreversible (bain, that is, complete) divorce shall be 
caused in consideration of what is in the room, and the whole of what 
is on her person, consisting of clothes and ornaments, shall belong to the — 
woman ; because the expression, ** what is in the room," does not include 
what is on her person consisting of clothing and ornaments, and, therefore, — 
the husband shall not be entitled to the samo. e LA as 
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9698. /1798.) A man sells to his wife one divorce in consideration 
of what is owing to her from him on account of the dower, and the husband 
knows full well that no dower is due to her from him: one reversible 
divorce shall be caused without consideration. 

9699. (1799. A woman saya to her husband, “I have pnrchased my 
person from thee in consideration of that (divorce) which thou can (or has 
power to) give mo” or says, “I am purchasing my person from thee in 
consideration of that (divorce) which thou can (or has power to) give 
me” intendiag the making of a proposal (by the use of the expression, 
** [ have purchased” or “I am purchasing ") and not intending to make 
a promise (that she will in future purchase it); the husband says, vu) 
have given t- thee:" one divorce shall be caused; because what the 
woman desired rrom her husband was to get a divorce, and, therefore, her 
expression in full was as if she said, * I have purchased my person, 
and therefore give me divorce; ” and therefore when the husband said, 
“I have given," this expression amounted to an answer to what the 
woman had asked. (See paragraph 1811 post). : 

2700. (1800.) A tribe (or number of people) say to & woman, 
“ Hast thou purchased thy person by one divorce in consideration of all 
rights which women have against men, such rights consisting of the dower 
and the maintenance during the period of the Iddut?"' she says, “ Yes, I have 
purchased;" they then say to the husband, ** Hast thou sold" and he says, 
* Yes:" the learned lawyers have said ibat the Khoola shall become 
complete, and the husband shall be released from the dower, although 
the people did not say to her, “ Hast thou purchased thy person from 
him;" because the woman could not purchase her person except from her 
husband. 

2701. (1801.) A woman intends to obtain Khoola ; and a number 
of people assemble and say to her, '* Hast thou purchased thy person in 
consideration of all rights against the husband;” she says, “I have 
purchased " and they then say to the husband, * Hast thou sold,” and the 
husband gays, **I have sold," and what was passing in his mind was the 
gale of the furniture of tbe room: the woman shall verily become divorced 
80 far as tbe Kazee is concerned ; because the husband said, ** I have sold” in 
answer to the question put by the people, and the answer incorporatea 
what is contained in the question. 

God knows best. 
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Secriow lII. 
ON KHOOLA IN THE PERSIAN LANGUAGE. 

2702 (1802. A man says to bis wife (in Persian), “ Everything 
as to which God will question me regarding thee on account of dower, 
et cetera, I heve sold to thee, in consideration of that dower which is thy 
property," and the woman says, ‘‘ I lave purchased: " the learned lawyers 
bare said that divorceshall not be caused; because the husband sells 
to her what was her own right, and, therefore, this is not valid; just as if 
a person says to another, “I have sold to thee this thy slave, in con- 
sideration of this my slave." 

#703.  Á('803.) A woman asks for divorce, and the husband says to 
ber (in Persian), “ Hast thou sold this cold and house in consideration 
of that divorce of thine which is in my possession?” she says, “I hare 
sold,” cnd then the husband says, ** I have purchased :" the woman shall 
become thrice divorced; because the divorce of the wife, which the husband 
bas with him, is triple, and thereforeall the divorces which the husband 
has with him shall be caused; just as if a man says to his wife (in 
Persian), “ Hast thon purchased thyself in consideration of that which 
thou hast placed with me in trust (Wudeeat)," all trust property, which 
she had with the husband, shall be included. 


2704. (1804.) A man says (in Persian) to a woman (who is another's 
wife), “Hast thou separated ‘thyself) from this thy husband, in considera- 
tion of whatever dower thou bast against him and of all maintenance duriug 
the period of Jdd«t that shall be due to thee from him by reason of divorce," 
and she says,“ I kave separated ; " the husband is then asked, ** Hast thou 
drawn thyself away," and he says, “I have drawn myself away : ۲ the 
Khoola shail become complete between them, because they have described 
in detail whet is Khoola in Persian. 

2705. (1805.) A man divorces Lis wife reversibly ; he then intends to 
make Khoola with her; then people say to the woman, **Hast thou drawn 
thyself away from this man with one divorce, in consideration of dower and 
the maintenance during the period of Iddut;” she seys, “ I have drawn 
myself away,” the people then say to the husband, “ Hast thou given one 
divorce," and be says, “I have given: " some of the learned lawyers have 
said that one reversible divorce takes piace ; whilst others Lave said that 
one irreversible (bain, that, is complete) divorce sball be caused, and this 

view is correct; because what the husbard has said was by way of answer 
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to what the woman said (and when dirorce is in consideration of property, 
it is bain). 

2708. (1806.) A tribe (a number of people) say (in Persian), toa 
woman, with whom her husband uas had intercourse “ Hast thou purchased 
thyself with one divorce in consideration of every right which women 
have against men," she says, * I have purchased; " the husband then 
says, “I have given one divorce according to the Soonnut:’’ one reversible 
divorce shall take place; because an irreversible divorce is not according 
to the Soonnul, and, therefore, the husband's expression shall be deemed 
to have been used by way of a beginning (and not in answer to what the 
woman said, which required a divorce in consideration of property): this 
angwer ia according to the tradition (from Aboo Haneefa), stated in the 
Asul (of Mahomed); but according to the tradition mentioned in the 
Zyadut (a work of Mahomed), an irreversible (or bain) divorce is accord. 
ing to the Soonnut; and, therefore, it is proper tbat the husband's ex- 
pression (also in the case given in this paragraph) should not be considered 
in tbe light of a beginning made by him (but should be considered by way 
of an ۰ 

2707. (1807.) A man says to bis wife (in Persian), “ Hast thon, 
for every right which women hare against men, purchased thyself from 
me;" she says, “I have purchased;”’ then the husband says, “Go 
away now:” the divorce sball not be caused ; because such an expression 
(as the last one) is sometimes used to denote refusal (instead of deno- 
ting compliance) and, therefore, that expression shall not be deemed to 
create (or cause divorce) or. account of doubt. 

2708. (1308.) A man says to his wife (in Persian), ** Has thou pur- 
chased thyself from me;” abe saya, “ 1 have purchased ; " the husband 
then says, ۰“ I have sold :" one irreversible (or bain) divorce shall take 
place: but will ths husband be released from the dower? Some of the 
learned lawyers have said that if the dower is due from the husband, 
then he shall get released; but if nothing is due from the husband, then 
the woman shall not have to pay anything to the husband. Whilst 
others have said that the husband shail not be released from the dower 
which is due from him: and verily have we stated this principle (see 
paragrapo 1794) in a case where the busband and wife made Khoola with 
the words of sale and purchase ic the Arabic language; so also when 
the Khoola takes place by the use of the words of sale and purchase in the 
Persian language. 
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$7109 (i809.) A man says to his wife, “I have made Khoola with 
thee" intending thereby divorce: one divorce shal! be caused thereby, and 
the husband shall not be released from the dower; because hia expression, 
" [ hare made Khoola with thee” is one of the indirect expressions (of 
divorce} and by the use of indirect expressions other than the word 
Koola, one irreversible (or bain) divorce ia caused and the husband 
is not released from the dower; so also in this place (that is, here also one 
irreversible divorce takes place, and the husband shall not be released from 
the dower. Compare paragraph 1764, where Khoola, was intended, and it 
was, therefore, necessary for the wife to accept it and not a mere 
divorce was intended, and, therefore, the husband was released from the 
dower. See also 1727). 

2710. (1810.) Andif a man says to his wife (in Persian), ** Purchase 
thyself from me," she says, ‘I have purchased ; " but the husband does 
not say (afterwards), “ I hare sold: '' no divorce shall be caused; so also 
if ne says in Arabic, ‘‘ Purchase thyself from me." And if he says to 
her, v Take Ahoola " and she says, “I have taken Khoola," one divorce 
shall be caused on her according to most cf the Mashaikhs, on whom 
be peace. And the difference is this that the husband's expression, ** Take 
Khoola" is an imperative order (by the husband to the wife) to cause the 
dirorce on herself by using the word Xhoola; and when the husband does 
not mention the consideration, he, in effect, says to her, “ Divorce thyself 
irreversibly (or make thyself bain);" and if he says, ‘‘ Divorce thy- 
selt irreversibly (or make thyself bain)," and ahe says, **I have caused 
irreversible divorce on myself (or I have made myself bain)," one dirorce 
shall be caused. 

But the husband's expression, * Purchase thy person from me” and 
his expression in tho Persian language, “ Purchase thyself from me" 
is an imperative order on her to pay consideration ; and, therefore, when 
the husband does not mention the (specific) consideration, then the order 
to pay ocnsideration is not valid (on account of the consideration not 
being specifically mentioned) and there remains (only) the expression 
of the woman (“I have purchased,") and therefore the divorce shall 
not be caused (because there is proposal by the woman and no ac- 
ceptance thereof by the husband). But if the husband has specified 
the consideration, saying to the wife (in Persian), “ Purchase thy- 
self in consideration of dower aud maintenance during the period 
of the Iddut,’ or says to her in Arabic, “ Purchase thyself 
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from me, in consideration of thy dower and the maintenance of thy 
Iidui," and the woman says in Arabic, “ I have purchased,” or says in 
Persian, “I bave puichased,” tbe Khoola shall become complete, 
(because the proposal by the husband, who specified the consideration in 
the proposal, is correct and valid). 

9711. (1811.) A woman says to her husband in Persian, “I nave 
purchased myself, iu consideration of thut (divorce) which you can (or has 
power to) give; " the husband then says, *' I have given :"' divorce shall 
be caused, and it is not necessary for the woman to have tbe intention 
io mike the proposal when she says s0. (Compare paragraph 1799). But 
if she says (in Persian), ‘I will purchase myself in consideration of that 
(divorce) which you can give me," and the husband says, “ I have given,” 
the KAoola shall not be correct, and the woman's intention shali have no 
effect (in this case even if she has the intention of Khoola). Because the 
woman's expression in Persian, “I have purchased myself,” is proposal 
(with a view to the ultimate perfection of the contract of KAoola) and does 
not admit of being looked at merely as a promise (or declaration of inten- 
tion to do something in future), and her expression (in Persian), **I will 
purchase myself,” is a mere promise (cr declaration of an intention to do 
something in future), and does zct admit of being regarded as a pro- 
posal: and what is necessary to state in a proposal (in Persian) is, “I 
am purchasing myself,” just as it is necessary in giving evidence to state, 
“I am giving evidence," and it is not sufficient for the witneas to say, 
* [ will give evidence." 

But the woman's expression in Arabic, “I am purchasing myself,” 
(is ambiguous and) admits of being regarded as & proposal and also as a 
promise, and the woman shail (therefore, in consequence of the ambiguity 
of the expression used in Arabic) make (form) an intention (agreeably to her 
wish in the matter). 

23118 (1812. And if the woman says to her husband (in Pereiaa), 
“I have purchased myself from thee, in consideration of my dower and the 
:aaintonance during my Iddut, hast thou given," and the husband says, 
s Yes;” separation sball take place between them (and a bain divorce 
shell be caused); because her expression, “I have purchased myself," is a 
proposal just as if she had said, “I have purchased" and the husband's 
expression, ۶ Yea," is in answer to that proposal, just as if he had said, 
“I have given.” Bat if the husband says, “ Yes, I will see,” then no 
divorce shall be caused, because this does not amount to an acceptance, 

41 | 
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9718 (1813.) A man makes Ahoola with his wife, end she then says 
(im Persian), “Give another,” and the husband says, *' I have given:” 
another divorce shall take place, because her expression, “‘Give another,” 
is a demand for dirorce, and the husband's expression, “ I have given,” 
admits of being (used as) an answer: and some of the learned lawyers 
hare said, that in such a case three divorces shall be caused, just as if she 
had said, '* Cause (or give) the remaining divorces;’’ but the correct view 
is that set forth first. 

$114 (1814) A man sells to bis wife one divorce, in consideration 
of ber dower and the maintenance during her Jddut, and the woman “pur- 
chases it;" the husband then says immediately, “ all three, all three: ” 
the learned lawyers have said that it is feared that three divorces ahall be 
caused; because the husband's expression, “all three," is referable to 
divorce, just as if he had said, “ I have caused three." 

9715. (1815.) A man makes Ahoola with his wife, with one divorce 
(i.e, by giving one divorce); and then his friends tell him, * Why hast 
thou done so ;" he says iu Persian, “ Go, the woman shall be with three :” 
no other divorce shall be caused by this expression. And this point bas 
already been discussed in connection with the question when the husband 
says, “ Be it that I have given the divorce," (or “Be thou one to whom 
divorce bas been giren.” See paragraph 965). 


2718. (1818.) A man makes Ahoola with his wife; people ask him, 
“How many did you intend," and be says, “As many as she wishes;" then 
if the hasband had no (particular) intention (at the time of making tlie 
Khoola) the woman shall be once divorced (by virtae of the Khoola) 
because the husband did not (by tbe last expression) cause any divorce, 
be only entrusted to her (Tufweez) her wish (as regards the number 
of divorces) and therefore by such an expression, no other divorce shall 
take place (because tbe erpression is not a formula of divorce, and the 
woman has received no authority to divorce herself, neither hss she 
dirorced herself). 


2717. (1817.) A woman says to her husband (iu Arabic), ** Give me 
Khoola," adding in Persian, “I want three;" the husband says (in Persian), 
“ Beit threo ” and he then makes Ahoola with ber with one divorce; (i.e., be 
says, “I bare made Ahoola with thee," or * I have nade Ahoolu with thee 
with one divorce: ") one divorce shall be caused; because the husband's first 
expression (before he made tHe Xhoola and before he used the words of 
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Khoola), ** Be it three,” is not the creation of divorce (Hekaa, $.e., it is not 
a formals by which divorce is caused or created; but if he had said, 
“I hare given three," then three divorces would have been caused). 


3718. (18185. A woman says to her husband, “ I have purchased my- 
aelt from thee, in consideration of dower and the maintenance during the 
Iddut,” and the husband says, “ I have made my haud short : " some of 
the learned lawyers have said, that no divorce shall be caused. And if the 
woman says, “I have purchased myself from thee, in consideration of all 
my rights;”’ (or if she expresses herself as in the previous case) and the 
husband says, “I have withheld my band;" then it is reported from 
Sheikh-ool Imam Aboo Baker Mahomed, son of Fazal, on whow be peace, 
that his view is that the Xhoola shall become complete, because people 
intend an answer by this and the like expression. 


2719. (1819. A woman says to her husband (in Persian), ** I have 
made a gift to thee of my right, withhold thy claws from me;"' he says, 
<“ I have withheld my claws from thee," and says so three times: some of 
the learned lawyers have said that it is feared that the woman shall 
becom: thrice divorced; and the lawyer Aboo Leith, on whom be peace, 
says, thet one divorce shall be caused, because this expression is the 
explanation (in Persian) of the man’s (Arabic) expression (ie, it is 
another form of-the Arabic expression), “I have cleared thy path," 
(see paragraphs 1110 and 1131); and the divorce caused by the last 
mentioned expression is an irreversible (or bain) divorce (if there is in- 
tention); and a woman who has become bain (by means of the first ex- 
pression), is not susceptible of another bain divorce (by the repetition of 
the first expression). 


2120. (1820. A woman says to her husband, “[ have sold my 
divorce" or “I bare made gift (of my divorce to thee ") or says, “ I 
have made thee owner (of my divorce; ") and the husband says, “I have 
accepted,” intending by those words a divorce: no divorce shall be caused; 
because the woman is not the owner of the divorce, and, therefore, s.e 
has no power to sell the same or make a gift of it. 


3721. (1821.) A man says to his son-in-law, ** Hast thou sold to me one 
divoree of my daughter, in consideration of that dower which she has 
owing from thee;" tho hasband says, *I have sold" and the father 
does not say afier that, “I have accepted : " no divoree shall be caused. 
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3733. (1822.) A woman says to her husband, “I have made a gift 
of the dower to thee, remove thy claws from me: the learned lawyers 
hare said that if the husband divorces her (after this), "en the ۵ 
right to dower ceases; but if he does not divorce her, thea her right to 
dower shall not cease. 


2723, (1823.) A man says tc his wife, “ I have sold to thee one di- 
vorce, in consideration of thy dower and the maintenance during tay Iddu!, 
(such divorce being) like the one which (the angel) Gabriel, on whom be 
mercy, broegh* to the prophet, on whom be God's pleasure and mercy; ” 
the woman says, "I have accepted:" the learned lawyers have said 
that if the woman was at that time pure (that is, free from her menses) 
and if the husband has not had sexual intercourse with her in this period 
of purity, she shall become divorced (because Soonnse talak possesses 
such qualities). 

2794 (1824. A woman releases her husband of whatever right 
she bas against him, on condition of his divorcing her; the hus- 
band then divorces her: the release given by her shall be valid; but 
if the husband does not divorce her, then the release shall not be valid. 
And if the woman releases him of whatever right she may have against 
him, on condition that he shall not marry any other woman pon her, 
then tbe release shall be valid, but the condition shall be void. 

Hakim Aboo! Fuzul, on whom be peace, says, that where a thing is 
such that consideration is allowed iu reference to it, there release regard- 
ing it is permissible when the release is made to depend on that thing 
which is expressed in the form of a condition, provided the condition is 
fulfilled: and where a thing ie such that consideration is not allowed 
in reference to it, there release regarding it is permissible and tb 2 con- 
dition is void. ‘See Rud-ool-Moohtaz, Volume II, page 932). 

3735. (1825. A man ears to his wife (in Persian), “ I have given 
divorce to thee; hast thou purchased thy person?" the woman says 
“I have purchased my person three times, I Lave become released from 
being thy wife; ”” the husband says, “Thou hast been released : " if 
the husband means by bis expression, **Thou hast been released," per- 
mission of what the woman has said, then three divorces shall be caused ; 
but if he does not intend by this permission, then only one reversible 
divorce shall be caused. 

God knows best. 
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CHAPTER IV. 
On ۰ 

(NorE:— Zikar ie derived from Zu/ur, which in Arabic means back. 
Zihar means to oppose back to bacl:: wher there is discora between husbaad 
and wife, they, instead of remaining face to fece towards each other, turn 
their backa one against the other. See Chulupy on Skareh Vikaya, 
Vol. II, page 83]. 

2726. (1826.) Zihar ia to assimilate (or compare) one's wife to a 
woman, who is permanently unlawful to him, such unlawfulness prising 
f-om Nusub (i.e., consanguinity) or Reza (:.e., fosterage) or Suhreeu? (1.¢., 
affinity or carnal coanection whether legal or ۰ 

3727. (1827.) And the consequence (or effect) of Zihar is the 
unlawfulness (or prohibitien) of sexual intercourse and of those thinga 
which are preiitminuries to such intercourse, and which raise desire for it 
(Duwet), such unlawfulness lasting up to the terminaticna of the period of 
expiation (or Auffara). 

2123. (1828.) A man says to his wife, “Thou art to me like tne 
back of my mother," and does not intend anything, or intends thereby 
divorce, or the rendering of the wifs uniawful to Lim, or intends to 
make Zihar: this expression shall amount to Zihar. 

And Aboo Yusoof and Mahomed, دہ‎ whom be peace, say, that if the 
husband thereby intends to render the wife unle\ful to him مت‎ upon a 
(bain) divorce, then the expression shall amount to (dain) divorce. If 
the h»sband saya, “I intend thereby a falsehood,” then, so far as the Kazec 
is concerned, the woman sball not be competent to confirm him, and shall 
not give him an opportanity to have sexual intercourse with her, but she 
is competent morally as between her and ies God, to confirm him ard 
give him such opportunity. 

And there are rules which relate to Zihar, one of which is what is just 
stated. 

2729. (1829.) Seccndiy.— Wer tbe husband says to his wire, 
“Thou art like my mother," without saying, “> مغ‎ me," ani in- 
tends nothing (ir particular): then according to them (i.e., Aboo Haneefa, 
and Aboo Yusoof and Mahomed) nothing is obligatory on the husband 
(that is, the effect of ¿his is ntl, and the consequences of Divorce, or Zinar 
or Hela do not accrue). 

2780. (1830. Ard if the husband says, “ Thou art to me, like my 
mother," or, * similar to my mother," and intends thereby excellence 
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(birr) and dignity (Xuramuf; that is, the likeness to the mother is in 
these respects), nothing shall be obligatory on the husband; but if he 
intends Z«Àar thereby, then the expression shall amount to Zthar; but if 
he does not intend anything, then nothing is obligatory on him, aecord- 
ing te Aboo Haneefa, on whom be peace; bat Mahomed, on whom be 
peace, says, that tho same sball amount to Zihar (because the formula is 
tbat of Ziar, except that the likeness is not confined to a member of 
the body); and according to one tradition from Aboo: Yusoof, on whom 
be peace, nothing shall be obligatory on the husband, just as Aboo 
Haneefa, on whom be peace says, but according to another tradition 
(from Aboo Yusoof) the expression shall amount to an oath (that is, it 
shall amount to Bela), so that if the husband abstains from her for four 
months and does not approach ker, she shall become completely separate 
(bain) with one divorce. But if the husband intends a divorce or a 
Zihar, then the expreesion used by him shall have effect according to his 
intention, * but if he does not intend anything, then nothing is obligatory 
on him according to the view of Aboo Haneefa, on whom be peace; but 
Mabomed, on whom be peace, says, and that is a tradition from Aboo 
Yusoof, on whom be peace, that thie shall amount toa Zihar; and 
according to another tradition from Aboo Yuaoof, on whom be peace, the 
same shall amount to Eela.* 

And if the husband intends thereby to make the wife unlawful to 
him, the traditions (from Aboo Haneefa) in this matter have differed ; - 
but the correct view is that, according to all (that is according to Aboo 
Haneefa, Aboo Yusoof and Mahomed) the same shall amount to Zihar. 

$2731. (1831. And the third case is when the husband says, “ Thou 
art unlawful like my mother," intending thereby divorce or Zwar, or 
Eela : the effect shall be according to the man’s intention; but if he does 
not intend anything, then the same shall amount to Zihar, according to 
the view of Mahomed, on whom be peace, and this view is contaiued in 
one of the traditions from Aboo Haneefa, on whom be peace, (because the 
word wnlawful is to be found here which was wanting in the previous 
case); and as held by Aboo Yusoof, on whom be peace, according to 
the tradition of Aboo Haneefa, on whom be pence, the same shall 
amount to Bela ; hut Khussaf, on whom be peace, says, that tbe correct 
view taken by Aboo Haneefa, on whom be peace, in this matter is that 
which Mahomed, on whom be peace, says. 

۰ The passages between the asterisks soem to bo a repetition. 
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9732. (1832.) The fourth case is when tlie husband says to hie wife, 
“Thou art to me unlawful like the back of my wother:”’ this amennts 
to Zihar (whatever wigkt be the intention. In paragraph 1828, the 
word “ unlawful ’’ ia to be read by implication, and, therefore, the effect 
in the present case and in that to be found in paragraph 1828 is the 
same. See Chulupy on Sharel Viknya, Vol. II, page 83). And Aboo 
Yusoof and Mahomed, on whom be pesce, say, that if the husband 
intends divorce or Ecla, then the effect of the expression shall be according 
to the intention, except that, according to Mahomed, on whom be pence, 
if the busband intende divorce, then the expression shall amount to 
divorce and nothivg else, but aecording to Aboo Yusoof, it ۷۷ 
amount to divorce and Zihur (because the form of expression is that of 
Zıhar and the divorce is caused by the intention) ; just as if the 4 
divorces hia wife and then makes Ziar, or makes Ziha: and then divorces, 
iu which case the act shall amount to both divorce and ZiAar. 


$3733. (1838. ) And if a mah says to his wife, ۶ Thou art to me, 
like a corpse, or blood, or the flesh of a hog,” the traditions ۵ 
differed in regard to thia matter; but the correct view is that when the 
busband does not intend anything, the expression sbail amount to Bela, and 
if he intends divorce, it sliull amount to divorce; but if he intends 
Zihar, it shall not amourt to Zihar (because the expression is neither n for- 
ula of Zihar nor an indirect expression of Zihar, because the comparison 
is not with a Maharim or prohibited woman. See paragraph 1059). 


2734. (1834, And if the husband anys to hia wife, “Thou art to 
me like the thigh of my mother, or her belly or " ۳ *,"" thia 
shal! amount to Zihar. 


2735. (1835.) And the principle in the matter of Zihar is, that when 
the husband compares his wife to such of the member (or limb) of his 
mother’s (or any other Maharim's) body as it is unlawful for him to look 
at, then the expression sball amount to Zihar; but if he compares lier 
with such a member (of the body of bis mother or of any other pro- 
hibited woman) aa it is lawful for him to look at, as her hair, face, her 
bead, her band and foot, then the same shall not amount to Zihar. 


2736. (1836.) And if the husband says to bis wife, “Thou art to 


ine like the kuee of roy mother, then according to anulogy (Kyas), the 
busband shall be held to Lave made Zihar. 


Aud if he saga to her, “Thy thigh to me is like the thigh of wy 
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mother,” or ** TL y head to me is lik» the head of my nother,” this sball 
not amcant to Z.Aer. 

$797. (1837.) And if the busband asya to bis wife, ** Thou, to me, 
urt like the back of thy motber,” thio monnta to ۸۵۰ 

$738. 1888.۱ And if tho husbend says to his wife, '* Thou art $o 
woe like the pack of thy daugater (that is, by a different husband),” then 
if ths husband bas Lad irtercouvse with his wife, this sxpreesion shall 
-mount to مخ‎ (because it is only by sexaal intercourse sith a woman, 
that ber daughter becomes unlawfal); xot otberwise. 

4733. )183۴.( And if the husband has compared his wife wita bis 
tather’s wife or that of hia sen, this shall amount to Zihar, just as if he 
compsres ber with bis mother. (ree paregrapo 1830.) 


$740. (1840.) And if tbe husband compares bis wife witha 2 
— whom his father has committed (Zna sr) adultery, or with whom bis 
son bas committed adultery, then Mahomea, on whom be posce, says, that 
this shall not &m^unt to Zihar ; but Aboo Yusoof, on whom be peace, seys, 
that this ebal! &.nount to Ziar; and this view ie correct (because the 
woman, with whom comparison is mace, ie permenently urlawful and Zina 
can be a cacse of Hoocmul- Moosohrut,. 

And if he comperes aer with the mother of & woman or with tbe 
daaghter of a moman, with which woman the mar has committed *dultery, 
this shall amount to Zihar (according to Aboo Yueoof aad Abvo Haneefs). 


2745. (18941. And if a man kisses a strange (or unkaown) woman 
with desire, or * * * * * * anc be then com- 
peres his wife with thu mother of that woman or with her (that is, that 
woman's) daughter, this sball not amount to Zikar, according to Aboo 
Haneefa, on whom be peace, who says that this act (that is, the kiss c nd 
look) does not amount to sexual intercourse, (See paragraphs 286 and 
285.) 

(Note to paragraphs 1840 and 184i, On reading Fath-ool Kadeer, 
Vol. II, pages 22 aud 295 ; Tufaeer-Almedy, page 196 ; Rudd-ool Moohtar, 
Vol. II, page 946; Buhr-ool Raik, Vol. IV, page 103; and Tawzeeh page 
271 and page 272; the following considerations bear on the question :—I, 
Hoormul-i-Moceahrut is unlawfulness, arising from carnal intercourse - 
whetber that intercourse is lawful, that is, JIulal or not; see Vol. II, of - 
these Lectures, page 100, paragraph 1177, and 277 within brackets, and 
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paragraph 118€, acd 280 within brackets. Tf there is a legal mar- 
riage, then the marr:age itself is constructive intercourse: if there 
is no legal marriage, then there mus: be actual sexaal intercourse for such 
unlawfulnesz and prohibition tc arise. By Moosahrut. the man becomes 
anlawful to the woman's branches, 1.6. daughters how low so erer, and 
to the woraan's roots or mothers how high so ever: so also the man's 
branches or sona how low so ever, and his roots or fathers how high 
so ever, become unlawful to the woman. Moosahrut signifies Hoormut of 
these four classes, and does not extend further. ‘Lhis is generally the rule, 
although there are other rules in the matter, such for instance, ss tuat by 
mere marriage witha woman without actualintercourse, her mother becomes 
unlawful, but marriage followed by actuai intercourse is necessary to 
render her daughter nnlawful, IT.—Hoormut-i- Moosahrut is also established 
by what are preliminaries to carnal intercourse or Duwai-i-Wuty; as to 
this—see Volume II. of these Lectures, page 105, paragraph 1186 and 286 
within brackets. III. —That Hoormut-3- Moosahrut should be establisued 
as tbe result of Zina or unlawful intercourse is a proposition in regnrd 
to which there is « difference of opinion amongst the Hanifites nnd Sha- 
fevites, the latter mairtaining that Zina, which is sinful, cannot lead toa 
proposition, which is to bare a legal existence, suc! as a هام‎ regarding 
prohibition or unlawfulness of marriage. The Hanifites, on the other 
hand, maintain that Zina does lead to a legal rule, and they base them- 
selves on a text of the Korau—see Volume [. of these Lectures, page 15, 
Text No. 118 and 114 within brackets, —wbich text has not been very pro- 
perly rendered by Rer. Wherry. and which will be explained in a future 
Volume—which forbids intercourse with a woman with whom the man’s 
father has had intercourse, in other words, it lays down tbe rule of prohi- 
bition with tbe Mootooa-s- Abb, or the woman with whom the father has had 
sexual intercourse : the reazon for the unlawfuioess is sexual intercourse, 
because the word Niksh used in that text of the Koran must not lose ita 
primary meaning, such primary meaning being sexual intercourse. 1V.— 
The Jliut or reason of a Text may be used for tho مار لیو‎ of laying 
dowa rules in other analog :s cases; as for instance, * * * 
is not dealt with in the Koran, but the Koran contains a Texi— see 
Volume I. of these Lectures, page 8, Text No. 50 nnd 46 within brackets 
— which laya down that the ۲1/۵۶ or reason for enjoining abstinence with 
women ia their courses is pollution, and this reason or Illut can be used by 
Kyas or analogy to lay down a rule cgninst * ٠ * * in which 
42 
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the erwe reason exists. ¥.,— To reason by analogy with reference to an 
Jilat or canse established for some other rule is called Kyas or analogy, 
and the case in which the rule is laid down by Kyas is called a Masula-i- 
Kyases. The person who should make the Kyas ia the Moojtahid, and when 
the Moot*Àids or learned Doctors and Divines who make the Jjtthad ana 
lar down the rule from Kyas, differ from each other, then the case ia 
called a Mvenle-t-Moojtwlid-fee. VI.—The case of Hoormut-i- Moosahrt 
arsing from carnal intercourse without marriage is therefore one of 
Moojtwhil-fee class, on account of the differance between the Hanifites and 
Sh فت‎ mentioned above: aud tbe case of Hoormut-i- Moosahrut aris- 
ing not from enrnal intercourse, but from preliminaries ie also Moojtuhid- 
yee; there is this difference between the two, that whereas in the former 
the rule is deduced with reference to reason or Illut to be found in a Nass or 
Text of the Koran, in the latter the rule is not based upon such a compara- 
tively eure basis; bat is based upon a reason borrowed from the former 
case br analogy : if intercourse should lead to Hoormut-i-Moosahru?, then 
the preliminaries which lead to intercourse and are the cnuse of intercourse 
must also lead to Hoormut -؟‎ Moosahrut. The Towzeeh luys down that n per- 
son cannot use the easonce of bis own limb for his own Istimta or benefit ; 
therefore the child who has portions of the pnrents in him is anlawful: 
intercourse is the cause of the child; und when it is stated that intercourse 
establishes unlawfalness, the meaning is, that it establishes unlawfulness 
because it is tha cause of the child: tbat intercourse is thecnuse of Hoormut- 
; Moosuhrut is laid down in the Nuass-i- Koran : but that the preliminaries 
are also the cause is not so laid down, but is inferred by Kyas drawn from 
intercourse. VII.—In e Moojtuhid-fee case the rule which is binding 
ou the conscience of the Xazee is the rule which will govern the 
parties, although they might be the followers of a different sect. As 
to this—see Volume 11. of these Lectures, page 295, parugruph 1642 and 
742 within brackets, and Volume lII., paragraphs 1614, 1769, 1773 within 
brackets; see also Arubic Hedaya, Volume [Il., page 322. But there is 
this difference that if the Kazee is of the Shafei sect, his decree shall not 
be biuding on the Hanifle parties in the case of Hoormut-i-Moosahrul 
arising from Zina, in which the rule of the Hanifiles is based on an ۵۶ 
to be found in a text of tbe Koran, although it shall be binding on them 
im the case of Hoormat-i- Moosahrut arising from preliminaries in which 
‘be rule of the Hunififes is not based on an il/ut to be found in a text 
of the Koran. Víli.—Ín the case in paragraph 1340, Mubomed says, 
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that the same does rot amount to Shar, because it is a rule for the 
validity of Zihar that the comparison should be made with the limb of 
= woman who is perpetually unlawful, but that in the case in 1840, the 
Shafei Kazee might declare absence of Hoormut-i-Moosahrut and declare in 
favor of the lawfulnese of the woman with whose limb the comparison has 
been made; and that, therefore, on the supposition of such a declaration 
by the Shafei Kazee here the comparison would not be found with the limb 
of a woman wko is perpetually unlawful, and, therefore, that there is no 
Zihar. But at the same time Mahomed does hold that, according to Aboo 
Haneefa, with whose views he concurs, there ia perpetual prohibition 
with the woman with whose limb the husband has compared his wife. 
But Aboo Ycsoof says that there shall be Zihar, because this is not 
a case in which the effect of a decree of the Kazee of the Shafei 
sect is to render the decree binding: because the Illu£ or reason is to be 
found in the Nuss-i- Koran. IX.—In the case in paragraph 184], there 
is no Zihar, because the case is that of Hoormwl-i-Moosahrut arising 
from preliminaries and aot from Zina, and this is a case in which the 
decrea of a Kazee of the Shafei sect is capable of baing given effect to, 
the reason or Ilut not being stated in the Nuse-t-Koran; so that the 
perpetual unlawfulness of the woman with whom the comparison has been 
made sean be done away with: and .Zihar requires such a perpetual 
probibition in the woman with whom the wife has been compared that the 
anlawfulness cannot be done away with]. 

974% (1842.) And if the husband compares bis wife with the back 
of a woman wko is, to c certain extent, not lawfcl to him, as for instance 
a woman who is a (zfujoosze or) fire-worshipper, and a woman who has be- 
come an apostate from Islam (or Moortudda) and the wife of another man, 
this shall not amount to Zihar, (because these women are not perpetually 
prohibited). 

9743. (1843.) So also comparison by the husband of bis wife 
with a man, whoever he might be (does not amount to Zihar). 

3744 (1844) And if the husband says to his wife, “‘ Thou art, to me, 
like ths back of my mother, if it pleaseth God," this skall not amount to 
Zihar, just as divorce is not effective owing to the addition of such words, 

3746. (1845.) Andif he says to his wife, ** Thou art to me like the 
back of my mother, if so and so wishes;” or sayz, °“ thou art to ma like 
the back of my mother, if it plesseth thee," these shall be referable 
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to the desire at the same meeting (-hat is, for the Zihar to be effective, 
the desire must be expressed at the same meeting). 

$748. (1843) Andif a man makes جع‎ with his female slave, or 
with his Oomm-4-wwiud, then this Zikar ie roid, and it shail not be cniaw 
fni for him to have sexual inter.ourse with her (because Zikar is |. onfined 
to wife a&coordiug to the Koran. See pages 60 and 61, Volume I. of these 
Tagore Lectures, Terte 436-£9). 

2747. (1847.) And if a woman makes ZAar with her hueband, this 
shall be void, and she shall not be obliged to expiate for it, just es if the 
wife should refer the divorce tv her husband (saying, ““ Thou art 
divorced "). But Aboc Yasoof, on whom be peace, says, that the woman 
shal! bare to expiatc (in the case of her making the ZAar). 

2/48. (1848. If a man repeats Zthar with a woman, thea each Zthar 
shal) involve the obligation to expiation (that is to say, if the man reperta 
of his rashness and wants to take back his wife, he must make Auffara for 
his rashness for each act of Zihar; see Volume I., Futawsi Alumgeeri, 
page 692; except when the inteution by the repetition is to re-affirm and 
revest the first and then only one Auffera is obligatory). 

9749. (1849.) So also if a man makes Zihar with four wives, 
it is obligatory on him, in respect of each wife, to observe expiation 
(or make Kufara). 

3750. (1850. ) Aud the Zihar made by one who is dumb, in writing 
and by known signs, is binding (or lazim). 

2751. (1851. And if the husbaad makes Zikar for a time fixed, 
saying, “Thou art to me, like the back of my mother, this day, or this 
month, or this year," then the husband shall be considered to have made 
Zihar at that very instant and when that period (that is, the day, or the 
month, or the year) expires, the Zikar shall become void. (See Futawai 
Alumgeeri, Volume I., page 691, for further details in this matter). 

2762. (1852.) And if a man says to a strange woman, “When I shall 
marry thee, then thou art to me like the back of my mother,” aed he 
then marries her, he shall be ccnsidered to make م۸‎ (at the time of the 
marriage). pe 

9753. (1853.) And if a man says to a strange woman, ** When 
I shell marry thee, then thou art divorced” and then says, ** When I sbsll 

merry thee, then thou art to me like the back of my mother,” and he then 
marries ber, both divorce and Zéhar shall be binding on the husband, 
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because both of them could take place (or be caused) at one and the same 
time (and therefore both could be made dependent un the same condition). 

So also if he says, '* When I sball marry thee, then thou art to 
me like the back cf my mother, and thou art divorced ” (where two eventa 
are made dependent on one condition and Zikar is mentioned first) and 
than marries her, both of them shall be binding on the man. 

And if he says, '* When I shall marry thee, then thou art divorced, 
and thou art to me, like the back of my mother,” and then marries her, 
the divorce shall be caused, but the Zihar shall not be binding on him, 
according to Aboo Haneefa, on whom be peace (because when the condition 
takes precedence, and there sre two effects which are coupled by 
“and,” thea in the event of the condition being realised, the effects shall 
spring up in their order) but his two disciples have said, both the 
divorce and the Zthar shall be binding on the man (because both the 
effecta spring up at once, oa the condition being realised). 

And this is based on tbe principle that the order in the expression of 
dependent sequences necessitates the occurrence of those dependent 
sequences in the same oraer in which they are expressed, according to Aboo 
Hanesfa, on whom be peace; but his two disciples have said that such 
order does not necessitate order in the cccurrence of the sequences: there- 
fore when, according to Aboo Haneefa, on whom be pesce, the divorce 
occurred first (by which the woman became completely separsted) and 
whens woman who has become completely separated is not a fit subject 
of Zihar, then the Zihar shall not be binding on the man; but when 
the Zihar o2curs first, then the fact of a Zihar having taken place first not 
having ihe effect of disabling the woman from becoming s subject on 
whom divorce could be pronounced, a divorce could also occur. 

2704. (1854.) When man wakes Zihar with his wife and then 
divorces her thrice, and then marries her, after tbe woman has married 
another husband, then the Zthar shall continue to subsist (in spite of the 
three divorces and the fresh marriage; because Zihar does not put an end 
to the relationship of husband and wife, nnd is not a divorce, and is not 
removable except by Xuffara) and it sball not be lawful in him to have 
sexual intercourse with her before observing expiation ; because the fact 
of a separation having taken place (as was done here on account of the 
three divorcas) does not render the Zihar void. 

2755. (1855.) 8o also (the Zihar shall not become void) if the 
woman becomes an spostate—msy God save us from such a calamity—(and 
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apostacy makes the Nitak Fuskh) and then the woman becomes a moslem 
and the husband marries her. 

And if both of them become apostate at once—may God save us 
from such a calamity — (and the Nikah in this case continues to subsist) 
and then both of them become moslem, then botb are in sfatu quo as 
regards the Zihar according to Aboo Haneefa, on whom be peace (that is, 
if the husband makes Zihar with his wife whilst both are Moslem, then the 
fact that they subsequently become apostate, does not render the ۶ 
nugatory). 

2788. (1856.) So also if a man makes Zihar with his wife, she 
being the female slave (of somebody else) and the husband subsequently 
purchases her (by which the marriage becomes void), itis not lawful in 
the busband to have sexual intercourse with her, before the expiation of 
the Ziar. 

So also if the husband emancipates his wife (he having married the 
slave of another and then purchases her, and then gives her her free- 
dom) and then marries her (then the Zihar previously made is not ren- 
dered nugatory). 

9757. (1857.) And if the husband says to his wife, ‘‘ If thou shalt 
enter the house, then thou art to me like the back of my mother,” and 
then he divorces ber so that she becomes completely separated from bim 
(that is to say, the busband gives her an irreversible divorce) and then the 
woman (even) during her Iddul, enters the house, the Zihar shall not be 
binding on him, because if the husband were to give Zihar for the first 
time (in the form of a Tanjeez or directly letting fall or giving the Zihar 
instead of Talikor making the Zihar conditional) in such a atate (i.e., after 
an irreversible or bain divorce), the Zihar would not be valid, so also (the 
Zihar shall not be valid) if, having been made dependent on a condition, 
it is made operative on account of the realisation of the condition. 

2768. (1858) And the expintion or Kaffara of Zihar is mentioned 
in the Book of God (that is, the Koran, see text of the Koran, Nos. 436. 
437, 438 and 439, pages 60 and 61 of Volume I. Tagore Lectures and 
page 292, Volame II. of tbe Fath-ool Kadeer). 


3769. (1859) And if the man who makes Zthar, — not — 


expiation, and the matter is submitted to the Kazee, the latter shall im- 


prison the man until the man expiates (and makes the Ka ffara) or divorces: * 





his wife. 


God knows best. Ee 
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CHAPTER V. 


88۳105 Í. 
ON EELA. 

9760. (1860.) Eela (which according to Dictionary means & vow or 
Yumeen — see Inaya, Volume Il., page 211), is to abstain from having sex- 
ual intercourse with one’s wife, such abstinence having been strengthened 
by a vow (or oath) on God, or by ۶ in reference to something else, such 
as divorce, emancipation, fast or pilgrimage, and such like things; such 
abstinence being self-imposed by the vow in an absolute way (i.e., the abati- 
nence being without reference to time) or confined to four months in the 
case of free women and two months in the case of female slaves, such 
abstinence being of a nature so that there is no interruption of (the con- 
tinuity of) time (of abstinence), and it is not possible (to imagine a point 
of time in which) there could be sexual intercourse with her without the 
husband being guilty of a breach of the oath (or, in other words, the formula 
must not contain an interruption of time as in the instance given below); 
and when such time intervenes, then the man cannot be held to have made 
Eela ; &nd the way in which such intervention could be caused (and in 
which there is no valid Eela) is when the husband says to his wife, who is 
a free woman, “ By God, I will not have sexual intercourse with thee for 
four months, but one day," or says, ‘for one year, but one day;” in these 
cases, the man sball not be considered to have made the Eela until the 
excepted day ia found (that is to say, if the man bas made the Eela with 
reference to the period of four months, then this form of asseveration, 
shall not amount to Eela, because, taking out the excepted day, there 
remains less than four months; and there shall be no Fela, for which 
a period of four months is necessary; but if the Eela is made with reference 
to one year excepting one day, then the Ecela is not formed and will not 
commence until the man has had intercourse, because it is possible that he 
might have intercourse every day, and if after the oath, the man has con- 
nection with bis wife on a day so that four months or more still remain 
to expire, then the Fela shall commence; and if four months are allowed to 
expire without intercourse, then the Eela shall become complete, and one 
divorce shall be caused; but if the man does not allow the four months to 
be completed, and has sexual intercourse within that period, then he com- 
mita a breach of his oath, and if the oath relates to God, he shall have to 
make Kaffara, and if the oath relates to some other condition such as the 
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emancipation ofa slave, then the slave must be emancipated, and the 
particular effect of the condition shall follow). 

So also jf the husband says, “By God, I will not have sexual 
intercourse with thee, uatil so and so arrives (from the journey) ” he shall 
not be held to have made the Fela (in the same way as there is no Hela 
when one day is excepted), because it is possible for the traveller to 
return within the period (of four months, which is the period during 
which abstinence must be secured for certain; here the traveller might 
come the next day or might not come for a year). 

$761. (1861.) So also if tbe husband says (to bis wife), “By 
God, I will not haye sexual intercourse with thee, until tnou or so and so 
dies," the man shall not be held to have made Fela, on account of ‘he 
possibility of so and so dying within the period (of four months 
which is the period of Mela: be it noted that if the man says, “until 
thou die" this is good Kela because here the meaning of Tabeed or 
perpetuality is found, although she might die the next day; the expres 
sion means, ** I will never have intercourse with thee.’’) 


9762. (1862. Andif a man swears that he will not hare sexual inter- 
course with her, ** until the appearance of Dujjal" or ** until the rising of 
the sun from the west," the man shall be held to have made the Eela, by 
Iehtisan (or weak analogy; Kyas or analogy requires that there should 
be no Eela, because it is possible for Dujjal to appear and for the sun to 
rise in the west in less than four months; but bearing in mind that these 
events, it is believed, will happen near the Doom'a day, and thet in 
consequence of such belief people use these expressions to denote a long 
distance of time, the Hela shall according to Ishtisan or weak analogy, take 
place on account of the expression being ordinarily used to denote a long 
distance of time). 

2768. (1863.) And if a man says, “ By God, I will not have sexual 
intercourse with thee, until I emancipate this my slave" or **until l 
divorce such and such a woman,” the man shall be held tc have made Hela, 
according to Aboo Haneefa and Mahomed, on whom be peace (because the 
expression means, “ I will never have intercourse” because as a rule the 
wife is not divorced, and the slave not emancipated). 

9764. (1864.) And if the husband says, “ By God, I will not have 
sexual intercourse with thee, until thou die or until I die" or “ antil 
thou art killed” or ** until I am killed ” the man sball be held to have made 
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the Esia (because the expression denotes Tabeed or perpetunlity, and the 
man in effect says, “I will never have intercocrae). "' 


9765. (1865.) And the husband is not to be held to hnve made ۵ 
except when he وهی‎ an oat’: against beving sexual intercourse 5 
- * * : and ir his oath refers to someth:ng beside, * * 
* * * * then he shall not be held to have made ۰, 


2768. (1866.) A ınan says to his wife, “By God, my skin shall 
not touch thy akin," he stall not be held to bave made Eels; because 
(the zesult of the oa*h is thut) the man shall commit a breach of bis oath 


by mere touch, without intercourse * * * * * " 
+ — t * a * * 


9767. (1867.) And if the man says, “* * * * * + 
* * * ," he shall be beld to bare made Esla; because this 
expression ia intended to mean sexual intercourse. 

2768. (1868.) And if tie man says, “If I sleep with thee, then 
thou art divorced” and does not intend anything, he shall be held to 
bave made Eela; because pecple do intend to mean sexual intercourse by 
such an expression; and if he intends (merely) sleeping together, he shail 
not be held to have made Esla ; and if he sleeps with her and does not have 
sexual intercourse with her, he shall commit a breach of his oath (on 
account of the breach of a simple vow without involving Eela). 

2769. (1869.) And if he says, “If I extend my hand to my wife 
for one year, then to me such and such a thing," and he has no sexual 
intercourse with her for foar months, the woman shall become completely 
separated (or bain) with one divorce ; because such expression, according 
to usage, is inteuded to mean sexual intercourse; and for this reason if 
the man has intercourse with her, within the year, * * * * 
* * * * the man sball not commit s breach of his oath. 

. (1870.) And if a man says to bis wife, “If * * * 
* * * * or invite thee to my bed (Firash), then thou art 
divorced ;” he shall not be held to have msde Esla, because it is possible 
for him to have sexual intercourse with her without the divorce being 
caused (aa the result of thie Hela) in this way that he might invite ber to 
tbe bed or Firash, by which act he will commit & breach of bis oath and 
he wight afterwards have sexual intercourse with her, without committing 
a breach of the oath by sach intercourse (that is, the breaci: of the oath 


being constituted by one of two acts, it was constituted by the invitation (5 
43 > 
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the Firash, and this breach of onth resulted in the divorce being caused ; the 
onth thus spent itself, and there was no result of the subsequent sexual 
intercourse; therefore there was no Eela; because when Hela is made by 
means of a conditional expression, then the condition should refer to sexual 
intercourse, and it should be such that the particular result or sequence, 
e.g., divorce or emancipation, &c., should follow with certainty from the 
realisation of the condition: here the particular result is divorce, and that 
result was avoided in the way pointed out). 


2771. (1871.) And if the man says to his wife, “If I bathe from 
(after) my impurity (an indirect expression for sexual intercourse) 
as long as thou cortinue to be my wife, then thou art divorced 
thrice,” and he repeats this expression, and the woman is pregnant 
(at the time the husband uses this expression), and the husband has no 
sexual intercourse with her after so expressing himself, and she is delivered 
after four months or more (from tle time the husband so erpresses 
bimself), then the woman shall verily become completely separated (bain) 
with one divorce, nt the expiry of four months (from the time the husband 
so expressed bimself); because the husband did make Eela (by what be said) 
and her Jddut shall expire with delivery, and if he marries her (again) 
after the expiry of the Iddut, he shall not continue in his Hela (notwitli- 
standing his words “as long as thou continue to be my wife” 
and notwithstanding the repetition of words of Hela); and if he has sexual 
intercourse with his wife (after the second marriage), he shall not coinmit 
a breach of his oath (that is, the three divorces which were the result of 
the condition shall not be caused); because his oath was confined, as to its 
duration, to the subsistence of the particular marriage (in which the Esla 
wis made). And after one divorce has taken place as the result of the 
Eela, no other divorce shall be caused on her, although the period sufficient 
to cause another Eela should expire before her delivery (and although the 
connection of husband and wife subsists to a certain extent and for certain 
purposes until delivery, and the /ddut of a pregnant woman, who has been 
divorced, extends till her delivery); because a woman, who has been com- 
pletely separated (bain) by means of Eela shall not have another divorce 
caused on her as the consequence of one (and the same) Fela, although 
the woman might be in the Iddut (from the divorce as a result of the 
Eela) until he marries her (ngnin in her Iddut, when the period 
of another Eela, as the result of one and the same oath, would begin; 
because in the oath the husband had said, “ As long as thou continue to 
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be my wife;" and although be hag married her afresh, still the second 
marriage was during the Jddut of the first marriage; and before the 
expiry of the Iddut, the connection of the first marriage subsisted for 
certain purposes although the divorce was bain, and, therefore, the first 
oath also subsisted). And in this case, although the husband repeated 
his expression, still the period embraced by each of the expressions is 
one and the same, and in one period only one divorce takes place (and, 
therefore, no other divorce shall be caused on her, although the period 
sufficient to cause another Eela expires before her delivery). 


2772. (1872.) Andif the husband says to his wife, “If I have 
sexual intercourse with thee for a year then thou art divorced thrice,” 
and he then seeks for a device that the three divorces might not be caused 
on her; the device for the husband is, (to abstain from sexual intercourse 
for a year in this way) that he sbould leave her for four months, so that 
she should become completely separated (bain) with one divorce, and he 
should then (not marry her but) stop for eight months so aa to complete 
the year (in which year, by reason of there being only one marriage, vis., 
that which existed before the Eela, that Hela shall cause no fresh divorce, 
compare paragraph 1874); and should then marry her afresh; and if he 
(after such marriage) bas sexual intercourse with her, the woman 
shall not become divorced, and, therefore, three divorces shall not be 
caused on her, because by the expiry of the year three divorces would not 
be caused on her by reason of absence of sexual intercourse, and after 
the expiry of the year, the oath would not continue to subsist. 

2773. (1873.) And if the husband says to his wife, “If I ever 
have sexual intercourse with thee, then thou art divorced thrice,” there 
is no device to get over this oath; because if he has sexual intercourse 
with her, she shall become thrice divorced (as the result of the oondi- 
tional expression); and if he abstains from having sexual intercourse with 
her, one divorce shall be caused on her (as the result of the Hela) by 
the expiry of four months, and if he marries her afterwards, the ۶ 
shall begin again (on account of his expression, “If I ever have sexual 
intercourse."") 

9774 (1874) A man says to his wife, “By God I will not have 
sexual intercourse with thee for one year," and four months expire, and 
the woman becomes completely separated (or bain) with one divorce; he 
then marries her again, and another period of four months expires from 
the time of the (second) marriage, another divorce shall be caused on 
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her, because the oath still subsieta (the year not having expired); and if 
he marries her a third time and another period of four wontlis expires, 
no other dirorce sball be caused on her, because the oath was confined 
to one year, and after this (last) marriage four (full) months do not 
remain for the year (because the ceremony of the marriages must take some 
time, however small, and that time would, therefore, make the whoie of 
the period exceed one year) and, therefore, no other divorce shail be caused 
on her. 

2775. (1875.) A man says to hia wife, “If I have sexual inter- 
course with thee, then this my slave shall be free;’’ and four months 
expire, and the woman sues hih before the Kazee (claiming to have 
become divorced) and the Kazee effects separation between them, and 
then the slave establishes proof by witnesses that he has always been n 
free man: the Kazee shall make a decree that the (alleged) slave bas 
always been a free man, and the Hela shall then become void, and the 
woman shall be returned to her husband, because it has became clear that 
his Eela was not valid. 

2776. (1976. A man says to his wife, “ By God I will not have 
sexual intercourse with thee in this room :" he shall not be held to have 
made an Fela (because his oath does not absolutely prevent him from 
baving sexual intercourse at all). 

3777. (1877.) A man says to his wife (in Persian), “If thou shalt 
not come within me, then thou art divorced," intending thereby to prevent 
his own gelf from having sexual intercourse, he shall have made Eela; 
but if he does not intend thereby prevention of sexual intercourse, but only 
intends that he has no necessity for sexual intercourse with her, then 
he shall not have made sn Eela : so also shall there be no Ecla if he 
does not intend anything. 

2778. (1878.) A man makes Hela with his wife and then gays, 
“I have made this wife partner with thee in thy Hela,” pointing to his 
other wife: the man shall not be considered to have made Eela with the 
other wife. But if he makes arother wife partner with her in Z:har, his 
act in making her partner shall be valid; because the first expression (viz., 
where he made Eela with one wife) verily came to an end, and, therefore, 
he has no right to alter it; but in the case of Zihar, the effect of the 
first expression (that is, the expression by which he made Zihar with one 
wife) is not altered (by his making another to participate in the Zihar) bat 
in the case of Fela, ths effect of the first expression is altered, be-ause if it 





841 
is correct to make another woman partner in the Hela, then the breach of 
oath shall appertoin to sexual intercourse with both (jointly) and, there- 
fore, it is not valid to make another woman participate in the Kela. 
(That is to say, if in making the Eela the busband says, ‘“‘If I have 
intercourse with thee then my slave zball be free,” then the emancipa- 
tion depends on the intercourse with the particular wife; therefore the 
effect of tLe Hela is that emancipation shall take place by intercourse with 
her alone; bat if he makes another wife partner in the Hela, then the Hela 
would mean that the emancipation would take place by intercourse with 
both and not by intezcourse only with the first-mentioned wife; therefore 
the effect cf the Fela would be altered by making another wife partner in 
the Bela with the first-mentiored wife. But in the case of Zihar, the 
effectis to make the wife, with whom Jihar is msde, unlawful to the 
husband ; and if another wife is made partner with the first-mentioned 
wife in her Zihar, then the effect is not altered, because the unlawfulness 
of the first-mentioned wife remains the same notwithstanding that another 
wife is made partner with her in the Zihar). 

2779, (1879.) A man says to the two wives he has, “By God I 
will not have sexual intercourse with you botL :" he ehall be held to 
have made Hela with both; so that if four months expire, and the man 
has no sexual intercourse with them, one divorce shall be caused on each 
of them. 

And if he says, “By God I will not bare sexaal intercourse with 
one of you two,” he sball be held to have made Eela with one of them, 
80 that if four months expire, one divorce shall be caused on one of them 
(and the husband must fx the identity). 


3780. (1880.) A man makes Eela with hia wife (without perpetuity 
of vow to abstain as in paragraph 1873) and then divorces her 
thrice, and then marries her again, after she had been married to a 
different husband (and divorced by tbat husband): he shall not be held 
to have made Fela. 

And Fela is not like Zihar, because to maka Fela is to make div.rce 
dependant on absence of sexual intercourse, and, therefore, Esla must be 
confined to the exsisting ownership (or state of marriage), and by three 
divorces the ownership comes to ao end: contrary to the case of Zikar, 
(if the Zihar is followed by three divorces, and the woman then marries 
another Lusband, and then the first hasband marries her, the effect of the 
Zihar shall atili continue) because Zthar is to make the wife unlawful to the 
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husband until the happening of a certain contingency (+.¢., the payment 
of expiation) and Zihar is not cquivalent to divorce; and, according to 
Zoofar, on whom be peace, the Eela is not rendered void by three divorces. 

3781. (1881. A man makes Fela with his wife; he then divorces 
her (even) with one irreversible (bain) divorce; then if four months 
expire from the time of the Eela, whilst the woman is in her 144+٦ (from 
the bain talik), she shall become divorced a second time as a consequence 
of the Hela ; but if her Jddut expires, and then the period of Fela (vis., 
four months) expires, the divorce shall not be caused by virtue of the ۰ 

Thus the Iddut of divorce and the period of Fela, are like two racing 
horses; whichever of the two arrives first has its effect enforced (that is, 
if the period of the Eela expires before the period of the Iddut, then the 
effect of the Fela shall be established, that is, one divorce shall be caused; 
bnt if the period of the Iddut expires before the period of the Eels, then 
the effect of the expiry of the Iddut shall*be established, and that effect is 
that the divorce as a consequence of the Helo shall not be caused). 


$782. (1882.) A man makes Fela with his wife (the Hela not being 
confined and restricted as to time) and he then divorces her, and then marries 
ber again: if he marries her before the expiry of the Iddut (of the divorce) 
then the Hela shall remain as it is (because before the expiry of the Iddul, 
the relationship to a certain extent subsists) so that if four months expire 
from the time of the Eela, another divorce shall be caused, as a con- 
sequence of the Fela ; and if he marries her after the expiry of the Iddut 
consequent on the divorce to her, he shall remain in his Fela, but the 
period of the Hela shall be regarded from the time of the (second) 
marriage. 


2183. (1883.) A man makes Fela with his wife after giving her an 
irreversible divorce, he shall not be considered as having made the Bis 
(although he might have made the Hela within the period of the Iddul). 


9784. (1884) A man makes Hela with his wife and there intervenes 
between him and her, a journey of four montha or more, or the man is sick, 
not having the ability to have sexual intercourse, then his (Fye or) retract- 
ation from the oath (see Volume II, page 78, Chulupy on Shureh Vikays) 
shall be with his tongue (in order that he might avoid the divorce which 
would be the consequence of this enforced abstinence from intercourse) 
according to us (Abco Haneefa, Aboo Yuscof and Mahomed) aad he must 
say, “ 1 have (Fye) retracted from the oath in her favor," so that if he 
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retracts from bis oath by means of bia speech, and then recovers from 8 
sickness withio four months (from the date of the Fela), this retractation 
from the oath by means of speech shall become void; and he cannot retract 
from his oath (and avoid the divorce consequent on the Eela) except 
by having sexual intercourse with her. 


2785. (1885. And if the person who has made the Fela is in im- 
prison:nent ou account of another's right, then his (Fye or) retractation 
from oath by means of speech is not proper; but if he is in imprisonment 
out of oppression, without the right of another being involved, then his 
(Fye or) retractation from oath by means of speech shall be permissible, 
and he shall be cousidered as absent or sick. 


2786. (1886.) And if the sick man makes (Fye or) retractation from 
oath by a mental act, and does not express it in words, this shall not be 
considered ns a retractation. 


3787. (1887.) erem one who has made Fela has intercourse with 
bis wife e * 3 this shall not amount to 
a (Fye or) retractation m the oath. 

God knows best. 


Section II. 


CN THE SEPARATION BETWEEN THE SPOUSES, BY REASON OF ONE BECOMING 
THE OWNER OF THE OTHEB, AND BY REASON OF ONE BECOMING AN 
INFIDEL. 

2788. (1888.) A man purchases his wife (she having been the 
slave girl of another person) or & fractional share of her: the marriage 
shall become void (batil); and if he divorces her before the expiry of the 
time sufficient for the expiry of the period of Iddut, the divorce shall 
not be operative; because divorce does not take place except in a case 
ef marriage or in a case of Iddwi arising from marriage (that is, divorce 
takes place only when, at the time of the divorce, the woman is 
the wife or when at such time she is observing her 744. And 
after the purchase (by her husband) the woman so purchased becomes 
lawfal to ber master (who was her busbaad before the purchase) by right 
of ownership of perzon (otherwise called ownership of the right hand) 
and (having become lawfui by purchase) she has to obeerve no Iddut either 
on aocount of the right of the master (to whom she belonged before 
she was purchased by Ler husband) or on account of the right of the 
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Shera (because the Shera does not ordain that there should be [ddat 
when the cause of the right of enjoyment changes frow ownership of 
Nikah to ownership of person. See paragraph 1094). 

And if the hnsband emancipates ber after purchasing her (the effect 
of such emaucipation being that the woman, who is now froe, becomes 
cnlawful to the man) and the husband divorces her befcre the expiry of 
the tıme sufficient for the expiry of the period of Idaut, then the divorce 
shall operate upon her according to Mahomed, on whom be peace, (who has 
held that the Iddut which the woman shall have to observe is that of the 
Nikah, and not that of the emancipation), and according to the first 
view taken by Abou Yusoof, on whom be peace; then Aboo Yusoof, (on 
whom be peace, changed his opinion and held that the divorce shall not 
be operetive; ard this view is taken by Zoofar, on whom be peace; and 
he Fatwa ia given accordingly. 

2789. (1889.) A man says to his wife, who is theslave girl (of another), 
“Thou art divorced according tothe Soonnut" and he then purchases 
ber. and then the time for the occurrence of the Boonnut divorce arrives, 
tbs dirorce shall not come into operation, (because, af, the time when tha 
Talak is to be caused, she ceases to be hie wife, and becomos an amut 
or alae). 


2190. (1890.) So also if the husband makee Esla with hie wife, 
(mho is the alave girl of another) and then purchases Ler, and then (after 
the purchase) the period cf the Eele expires, (the divorce as a conse- 
quence of the Esla shall not be caused. See paragraph 1094). 

$191. (1891.) So also if the busband «aakes tie divorce (of anch wife 
as aforesaid) dependent on some condition, and the condition comes to be 
realised after the husband becomes her owner (and after she has ceased to 
be his wife), the divorce shall not be caused. 


3793. (1892.) And if the husband emancipates his wife (who is the 
slave girl of another, and with whom the husband has dealt as in pare- 
graphs 1889, 1890, and 1891) after purolasing her, and then (before the 
expiry of the period of Iddut) the time of the Soonnut divorce arrives, or 
the period of the Bela expires, or the condition is falfilled, the divorce 
shall ba caused according to the view of Mshomed, on whom be peace 
but, accordjag to analogy from the view of Aboo Yusoof, on whom be 
peace, the divorce shall not be caused; and the Fatwa is given accordingly. 
(See paragraph 1095). 
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2793. (1898.) A free woman purchases her husband (who is the 
slave of another) or a fraction of him, the mar-iage shal) become va'd (and 
the woman shall not be lawful to the man; because, under the Mahomedan 
Law, the voman has the right of ownership, but such right of ownership 
does not lead toa right of enjoyment); and if she emancipates her husband, 
and the husband then divorces her whilst she is in the Iddut, (which here 
is obligatory on the woman; because the man is no ionger lawful to 
her, contrary to paragraph 1888) the divorce shall not be operative on 
the woman, according to the second view taken in the matter by Aboo 
Yusoof, or whom be peace, (becanse the Nikah having been rendered void, 
the parties become total strangers, and tbe husband loses tae power of 
divorce); but she shall become divorced according to the first view taken 
by him, and this view is also taken by Mahomed, on whom be peace, 
(because tbe gencral rule is, that divorce can be given doring the Iddut, 
bat this rule is not applicable in this case; because the foundation of the 
general rule is the principle that during the period of the Iddut tue hus- 
band does not become an absolute stranger, but the relationship of 
busband and wife subsists to a certain extent: but in the present case, 
although there is the obligation of Iddué on the woman, still the 
parties lave become absolute strangers, because the woman becomes 
totally and perpetually prohibited to the man, there being no Nikah 
between a woman and her emancipated slave, or between a Syuda and her 
Ghoolum. See Futh-ool Kadeer, Volume 11, page 26. See also para- 
graph 1095). 


2794. (1894.) And if the slave husband (:.s., a husband, who is tha 
slave of another). says to his wife, who ia a free woman, ““ Thou art 
divorced according to tho Soonnut,” and the wife then comes to be the 
owner of her husband (whether she afterwards emancipates him or not), 
and then the time for the operation of the Soonnut divorce arrives, 
the divorce sball be operative on her; because a free woman is not law- 
fal to her own slave, and therefore the obligation of the Iddu! on the 
woman becomes apparent (because they can no longer enjoy each other) 
and therefore she becomes & fit subject for the divorce (pronounced by 
the man whilst he was her husband) contrary to the first case (in para- 
graph 1893, where the divorce did not, correctly speaking, take place, 
because the dirorce was pronounced ai time when the husband had no 
authority to prorounce it. See also paragraph 1095). 

95795. (1895.) The wife becomes an apostate—May God sars us 

44 
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‘som this calamity: it is reported from Aboo Nusur and Abool Kassim 
3uffar, on whom be peace, that the view taken by them is that no separa- 
tion shall be caused between them, so that the woman may not attain 
ber end, assuming the end she has in view (by becoming an apostate) 
is to get separated from her husband. But according to Zehir-i- 
Ruwayet, separation shall be caused, and the woman shall be imprisoned 
until she (again) becomes a Moslem, and the marriage shall then be re- 
newed (with the same husband) in order to put a stop to her apcstacy, 
(that is, the woman shall again be married to the same husband on her 
re-accepting Islam; because if allowed the choice of another husband, 
the result would be that a wide door would be opened to apostacy, and 
women, who are tired of their husbands, would have only to renounce their 
faith and re-accept Islam in order to get rid of their old husbands and 
still get all the benefits of Islam). 


2796. (1896. A man makes the divorce of his wife dependent on 
entry in the house, and he then becomes an npostate — God save us from 
such a calamity—and joins (Leak) tbe Dar-ool Hurnb; the woman 
then enters the honse: the divorce shall not be caused on her according 
to Aboo Haneefa, on whom be peace, (because the effect of the husband's 
Lehak or joining the Dar-ool Hurub is similar to death, and after the death 
of the husband, the conditional divorce is not caused, when the condition is 
realised after his death, because a conditional divorce is viewed in the light 
that on the condition being realised, the husband says, “thou art " 
but if the husband is dead, there is nobody to say, ** Thou art divorced,” 
when the condition is realised). 


9787. (1897. ) So also if the husband makes Eela with his wife, 
and then joins the Dar-ool Hurub, aud then the period of the Fela expires, 
the divorce shall not be caused (because the Nikah comes to an end, and 
becomes cancelled and void at the period of the Hela, and there is no 
wife on whom divorce could be caused). 


2798. (1898.) And if the husband divorces his wife after he has 
joined the Dar-ool Hurub, tbe divorce shall not be eaused (because by his 
becoming an apostate, the marriage has become dissolved); and 
if he again returns to the Dar-col Islam as a Moslem, whilst the woman 
is in her Iddut (on account of the apostacy of the man) and divorces 
her after getting out of the Dar-ool Hurub, the divorce shall not be caused 
according to the second view taken by Aboo Yusoof, on whom be peace, 
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(because the Nikah has become cancelled) ; but according to his first view, 
the divorce shall be caused, and this is also the view of Mahomed, on 
whom be pesce; (because the woman is observing her Iddut. See also 
paragraph 1097).. 

3799. (1899. And when a woman becomes an apostate— My God 
save us from such a calamity —aud joius the Dar-ool Hurub, and then her 
husband divorces her, and the woman then returns to the Dar-ool Islam 
aa & Moslem, the divorce shall not be caused according to Aboo Haneefa, 
on whom be peace, by reason of the extinguishment of the obligation of the 
Iddut from her because of her having entered the Dar-ool Hurub (which 
entry amounts to civil death): but according to the view taken by bis 
two disciples, on whom be peace, the divorce shall be caused, by reason 
of the cbligation of the Jddut continuing on the woman (as a result of 
the dissolution of the marriage); and the divorce shall only be caused 
after her return to the Dar-sol Islam, (and shall not be caused as long 
as she continues to remain in the Dar-ool Hurub) by reason of the 
difference in the two Dars (that is, by reason of the husband and wife 
being in two different places as regards the governing laws; one place 
being the Dar-ool Isiam and the other the Dar-ool Hurab. See para- 
graph 1098). 

2800. (1900.) Whena Moslem female minor has a husband, and the 
minor's parents forsake Islam,—may God protect us from such a calamity, 
— the minor does not become separate (or bain) from her husband; and 
if the parents join the Dar-oo! Hurub taking her along with them, then 
the female minor becomes separate (or bain) from her husband (because 
the general rule is that, if oneof the parents is a Moslem, the child follows 
the religion of the Moslem parent; and if both parents became infidels, 
then, as long as they are in the Dar-ool Islam, the children are Moslems, 
following the religion of the country—Tubaan L:ldar; but when, in 
addition to being infidels, the parents leave the Mahomedan country, and 
go to the Dar-ool Hurub with the children, then the children cease to be 
Moslems altogether: this rule applies to infants when they do not under- 
stand Isiam). 

And if the father becomes an apostate—may God prevent such a 
calamity—and joins the Der-ool Hurub with his minor daughter, the 
mother of the minor daughter dying in the Dar-ool Islam, either as a 
Moslem or an infidel, then the minor daughter shall not become separate 
from her husband (because she shall be in tbe religion of her mother, if 
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the latter was Moslem, and in the religion of the Dar-ool Isiam if the latter 
was an apostate). 

8801. (1901. A female Christian minor is married to a Moslem; 
her father becomes a Afujoosee (or fire-worsbipper), her Christian mother 
being either dead or alive: the female minor shall not become separate 
(or basa) from her husband (because the child follows the better of 
the two religions which its parents profess). But if both of her parents 
become fire-worskippers, then the female minor shall become separate 
frum her husband, even if the parents do not take ner away to tho Dar- 
ool Harub. 


9802. (1902.) An adult female Mosler is married tc a Moslem ; she 
becomes an idiot (and therefore comes under the gnardianship of her 
perenta) ; and then both of her parents become apostate and join the 
Dar-ool Hurub with her ; she shall not become separate from her husband. 
(The adult though an idiot does not foliow her parents’ religion). 


8808 (1903) A Moslem marries a Christian female minor, who 
has parents, both of whom are Christians; the minor then attains ber 
mejority and does not understand Christianity or any other religion, and 
cannot state the tenets of any religion: she shall become separate from 
her husband. 


$804. (1904.) So also in the case of a female minor, who iss 
Moslem on account of ber parents being Moslems; if sbe attains ber 
puberty and does not understand Islam, and cannot state the tenets of 
Islam, she shell become separate from her husband just as if she had 
become an apostate (that is, whilst her parents are alive a female 
minor followa Islam which is the religion of her parents; but after 
attaining her majority she must know her religion ; and not knowing 
what Islam is, she must be considered to have become en apostate after 
her majority). And for thie reason the pious and the virtuous have 
considered it proper that the girl should be asked the tenets of Islam, 
and this is a jaudable course; but it is proper that the question in regard 
to the tenets of Islam should be asked in a way (and in the form of 
leading qaestions) so that obe might have no difficulty in stating those 
tenets (for instance, she should be asked,—** Do you know that there is one 
God?” “Do you know that Mahomed is the true Prophet?” and she shall 
net be asked as if she were being cross-examined thus —'*W hat is religion,” 
&c.), and if she says, “ I understand Jslam and I am able to state ils 
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tenets but I will not state :" the learned lawyers have said that she shall 
become separate from her husband; because she has forsaken one of the 
pillars of Islam, and that pillar is to make profession (of Islam) by word 
of mouth when necessary, provided there is no (reasonable) objection ; 
therefore sho shall become an apostate. And if she says, “I understand 
what Islam is, but I am not able to state its teneta:” the learned lawyers 
have differed in this matter; some of them have said that she shall 
become separate from her husband, because ignorance is no excuse (and 
her inability to state the teneis shews she ia ignorant of the tenets); 
but others have said that she shal! not become separate, because in the 
case of ono intoxicated, bis becoming an apostate (by giving utterance to 
blasphemous expressions in a state of drunkenness) is not correct, reason- 
ing from weak analogy (Jstihsan), although the cause of the man's having 
become an apostate is a sinful act (ibat is, the act of drinking; because 
it is only when he is drunk that he bas used blasphemous expressions 
which have induced spostacy) which he has committed of hie own 
wil (Ikhiear) and, therefore, it ia proper, in a higher degree, that 
what this girl says should not be considered as rendering her an 
apostate. 

2805. (1905.) When a boy has understanding, bis apostacy cannot 
be disregarded (just as the apostacy of a grown-up man cannot be disre- 
garded: but the acts of a mere child amounting to apostacy count for 
nothing); and the same establishes separation (between bim and his wife) 
according to Aboo Haneefa and Mahomed, on whom be peace. 80 also 
the apostacy of a girl, who has understanding. 

2808. (1906. When a boy attains bis majority whilst possessed of 
understanding and is unable to state the tenets of Islam, he becomes an 
apostate, except this that he shall not be put to death, just as in the case of 
a person, who bas been compelled £o accept islam, if he accepts Islam 
(ander compnlsion) and then becomes an apostate, he shall be regarded 
مه‎ an apostate, but be shall not be put to death. 

3807. (1907. A Christian boy is given in marriage by his father 
to و‎ Christian woman; the woman thengecomes s Moslem ; the Kazee 
shall not effect a separation between the husband and wife until the boy 
understands Islam; and when the boy is able to understand Islam, he 
shall be offered to zccept Islam; and if be refuses to accept Islam, the 
Kazeo shall effect separation between them ; just as if be had been an adult 
(and his wife had become » Moslem) then Islam would hare been offered 
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to him, and if b> had refused to accept the same, separation would hare 
been effected belween the husband and the wife. 

$808. 71908.) A husband and his wife, who are Mosleme, both become 
apostate at once: separation sball not be caused between them, reasoning 
from weak analogy (lsfÀaam); so that if they again become Moslems, the 
marriage between them shall continue to subsist. 

$309. (1909.) When a Zimmee (an infidel, whois Ahl-i-Kitab and is 
in the Dar-ool Islam) changes his religion for another (non-Moslem) reli- 
gion, no objection shall be made to bis doing so. And Shafei, on whom 
be peace, says, that the Zimmee (forsaking his own religion in prefer- 
ence to another infidel religion) shall be ordered to accept Islan or to go 
back to his old religion ; and that if he does not do 80, and three menses 
of his wife ezpire, she shall become separate from him. 

3810. (1910.) An infidel woman, residing in the Dar-ool Hurub 
(and she is called a Hurubee whether she is Ahl-i-Kitab or not) comes out 
towards us (that ie, towards the Dar-ool Islam) as a Moslem, having left 
behind in the Dar-ool Hurad: her Hurubee (ar infidel) husband: separation 
shall be caused between them. 

9811. (1911. So also if the Hurubee husband comes towards us 
aa a Moslem, leaving behind him his wife aa an infidel iu the Dar-ool 
Hurub, the woman (shali become separated from the husband and she) 
shall عن‎ obliged to observe the Iddu! (her marriage having been dis- 
solved), except when she (after the husband has left the Dar-ool Hurub) 
also comes out of the Dar-ool Hurub as a Moslem (even) without 
(much) inclination (on her part, for Islam) in which case (the Nikah 
shall not be dissolved or made Fuskh, and) the Iddué shall not be obligatory 
ou her, according to Aboo Haneefa, on whom be peace, but his two dis- 
ciples hare laid down that Jddué shall be obligatory on her (her marriage 
having been dissolved). 

3819. (1912.) So also if either the husband or the wife comes out of 
the Dar-ool Hurub as a Zimmee, separation shall be caused between them. 

i913. )1918.( But if one of the spouses comes out of the Dar-ool 
Hurub (without actually becoming & Zimmee, but) under an assurance 
of toleration (or peace, that is, Moostamin), then separation shal! not be 
caused between them (because he remains Hurubee all the same). 

9814. (1914) But if both the spouses come out of the Dar-ool 
Hurub, ander the assurance of toleration, and the wife becomes £  — 





SEPARATION BY REASON OF OWNERSHIP OR APOSTACY. 351 


Mosiem, ther., according to one tradition, she shall continue to be his wife 
until she has three menses ‘after sze Las accepted Islam; and after that 
the Nikah shall be dissolved); and according to another tradition, Islam 
shall be offered to the husband, and if he refuses to accept Islam, separa- 
tion shall be caused between the husband and wife; but if the Imam 
(that is, the sovereign) does not offer Islam to him for his acceptance, 
then separation ahall not be caused between them until she gets three 
menses. 


2815. (1915.) Wen one of the spouses accepta Islam in the Dar-ool 
lIlurub, (and neither of them comes into the Dar-ool Islam, and, therefore, 
there could be no offer of Islam to the one who is still an unbeliever), the 
separation between them shall be suspended until the expiry of three 
menses (and then the marriage shall become dissolved). 


2818. (1916.) A Zimmee woman becomes a Moslem in tbe Dar-ool 
Islam; Islam shall be offered for the acceptance of the husband; 
ind if he accepta it, so far so good (and their marriage relation shall 
coatinue to subsist); otherwise the Kazee shall cause separation between 
them, and this separation (which is caused by the husband's act of re- 
‘usal) shall amount to à divorce, according to Aboo Haneefa and Mahomed, 
on whom be peace; but Adoo Yusoof, on whom be peace, says, that this 
shall not amount to a divorce (but it shall be a dissolution or Fuskh). 


2817. (1917.) Audif the husband becomes a Moslem (in the Dar-ool 
talam) but his wife remains a Hurubee (or infidel) or a Mujoosee (or fre- 
worshipper); then Islam shall be offered to the woran ; and if she accepts 
the same, so far ao good, otherwise separation (which is not the result 
of the husband's act of refusal but of the wife's act of refusal) sball be 
caused between the husband and wife; and this separation shall not 
amount to adivorce: but if the woman is a Kitabya (i.e., a Chriatian or 
a Jewess) then the marriage shail continue between them in its original 
atate. 


3818. (1918. And the apostacy of one of the sponses does not amount 
to divorce (although the marriage is dissolved by the spostacy); but 
Mahomed, on whom be peace, says, that if the husband becomes an in- 
fidel, this shall amount tc a divorce, drawing an inference, by way of 
analogy from the case where the (wife having become a Moslem) the 
husband refuses to accept Islam, (on the some being offered to him). 
God knows beat. 
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CHAPTER VT. 
ON LIAN. 

[Norg.— See Radd-ool Moohtar, Volume If, page 963: Door-ool 
Mookhtar cited there, lays down as follows :— Lian, according to the Dic- 
tionary, is the infinitive of the past tense Laana. It is derived from Laan 
and that meanstodrireaway. According to Shera it means tbe giving of 
evidence or testimony by * husband and wife, each in person, four 
times in the presence of the Kazee, such evidence or testimony having 
been strengthened Ly oath or Ayman, that is adjuration; the husband's 
evidence or testimony being farther accompanied by the use of the word 
Laan or curse of God, and the evidence or testimony of the woman being 
further accompanied by the use of the word Ghuzab or wrath of God ; the 
evidence or testimony of the husband standing in the place of Hudd-i- 
Kozuf, so far as the husband is concerned—that is, the husband having 
acoased the wife of Zina, he would have been liable to the punishment of 
Kozof or slander but for this procedure, and, therefore, the punishment 
for slander is extinguished and [ian takes its place—and so far as the 
woman is concerned, her «ridence or testimony standing in the place of 
Hudd-i-Zina, that is, the punishment for Zina having become er- 
tinguished, Lian takes the place of the punishment for Zina so far as the 
woman is concerned—because to invoke God, when giving evidence, is 
more destructive in its effect than punishments; the condition for the 
validity of the Lian being the subsistence or continuance of the relationship 
of busband and wife, and that the Nikah ia Sahseh that is good, and not 
Farid or invalid; the cause or Subub of Lian is the husband accusing hia 
wife of Zina uuder circumstance that, if such accusation had been made 
against a strange woman, it would make him liable to Hudd-i-Kuzuf, 
— that is to say, the wife should be Moohsina and Afeefa, that is, one not 
having the reputation of committing Zina. The pillars or Rookn of Lian 
are tbe evidence or testimony four in number, which is strengthened by 
the use of the oath on God and by the word Laan; the Hookm or con- 
sequence and effect of Lian is that, after the Lian is made, it is unlawful 
to the hosband to baye sexual intercourse with and enjoy the wife: the 
ahl or person fit to make Lian is a man who is qualified to give testimony 
to the detriment of and against a Moslem —and thia condition “scams 
a Kafr and a slave &c., who cannot give such testimony]. 

2819. (1919) Lian does not 'ske place except between spouses 
who are both free, and both Moslems, and both possessed of anderstand- 
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icg, and both of age, and neither of whow has been punished for falsely 
accusing anybody else of adultery; because according to us (t.¢., Aboo 
Haneefa, Mahomed and Aboo Yusoof), Lian consista of acta of testi- 
mony (that is, consists of depositions) strengthened by oaths, and 
therefore Lian shall not take place, if the hasband and wife are both not 
capable of giving testimony, or if one of them is not capable of giving 
testimony; and along with the capacity (or fitness) to give testimony, 
it is necessary to consider (Iffut or) chastity and (Ihsan or) virtue (by 
reputation and appearance) on the part of the woman. 

2820. (1920.) And Lion takes place between two sinful (Fasik) 
persons and between two blind persons, because they have the capacity 
to give evidence, so that a marriage can be contracted in their presence: 
(Fastk means one who is guilty of Goonah-i-Kubeera, or grave sinful 
acts; here it exsludes [fut and Ihsan). 

2831. (1921.) And the cause of Liam is the accusation, made (by 
the husband) against the wife, of adaltery, the accusation being such 
that if made in referance to a stranger, it would have involved liability to 
punishment (that is to say, the rule is, that when a man accuses a strange 
woman of adultery, and proves the same by four witnesses, he discharges 
tbe burden; but when he makes the accusation and is unable to produce 
the required number of witnesses, he makes himself liable to Hudd; 
therefore, if the hnsband makes auch accusation against his wife, and can- 
not produce the required number of witnesses, he brings an accusation by 
which he makes himself liable to Hudd if the woman accused had not been 
hie wife; he must, therefore, in the case in question, make the Lian). 


2822. (1922.) When, therefore, the cause cf the Lian is established 
(that ia, when the husband has made such an accusation against hi» wife) 
and the Lian is forbidden by reaaon of something (by way of disqualifica- 
tion) relating to the woman; such for instance as where, although the 
husband is free, and is possessed of understanding, and is a Moslem, and 
is of age, ani bas never been punished for bringing < false accusation of 
adultery against any person, but the woman is a slave, or an infidel, or 
a minor, Oriairsene, or dumb, or is not chaste, or if she is one whose 
husband has had intercourss with her on account of doubt, then the 
Lian does not take place, and the husband does not make himself liable 
to the punisameni prescribed for making a false accusation of adultery 
‘against sach < woman). 

45 
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But if the Lian is forbidden on account of something (by way of dia- 
qualification) which relates to the husband; then if the husband is one 
who is a fit subject of punishment, (e.g., if he is not a minor, &c.), then 
the punishment of false accusation of adultery shall be meted out to him; 
because Lian, so far gs he is concerned (that is, so far as hie part in the 
Isan is concerned) takes the place of Hudd for false accusation of 
adultery (that is to say, the false accusation involves liability to punish- 
ment; but Lian comes to be substituted for it because the accusation is 
against the wife; and when the Lian cannot take place, the liability to 
punishment is revived); and it takes the place of Hudd or punishment 
for adultery so far as the woman's part in the Lian is concerned (that 
is, the accusation against the woman, if true would make her liable to 
Hudd, but Lian by her takes the place of such liability to punishment). 


But if (the reason for the Lian being forbidden is, that) both of them 
have been punished for falsely accusing (some other person) of adaltery, 
then (in the event of the husband accusing his wife of adultery) he shall 
be liable to punishment for false accusation of adultery. 


2823. (1923.) And if the husband is not (as shown in the previous 
paragraph) a fit subject (ahl) for punishment or Hudd, then in the same 
way as Lian is not obligatory on him, so also he is not liable to Hudd. 


2824. (1924.) And if the conditions of Lian are found to exist in 
the spouses (e.g., freedom, or age, &c.), and the husband then (that is, 
after the husband has accused the wife of adultery) divorces the woman 
irreversibly, or divorces her thrice, the Lian shall be extinguished, and he 
shall not be liable to punishment. So also if he marries her after this 
(divorce). Bat if he gives her a reversible divorce, then the Lian shall 
not be extinguished. 


2825. (1925.) And the mode of making Lian is that declared 
(in the form of a Nuss) by God in the Koran. (See Volume I, Tagore 
Lectures, page 46, Texts 314, 315, 316 and 817). 


2826. (1926.) A man accuses his wife of adaltery, and both of 
them are fit subjects to make Zian, and the woman does not refer tbe 
matter (of the accusation) to the Kazee; she shall continue to be bis wife; 
and if she refers the matter (of the accusation) to the Kazee, then the 
Kasee shall begin with the man, and make him take the oath as God has 
laid down in His Book. And Husun, on whom be peace, bas reported s 
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tradition from Aboo Haneefa, on whom be peace, that he (Aboo Haneefa) 
held as & condition that words of direct address by the husband to the 
wife) shall be used, and that the busband shall say, “ In what I have 
accused thee of Zina (I am &rutbful)." And Kuskhy, on whom be peace, 
has laid down that when the husband uses the words of an indirect ex- 
pression (speaking of the woman as if she were absent, although both 
parties are present before the Kazee) but points towards the woman, this 
is suff cient. 

Tie woman shall then (that is, after the oath has been administered 
to the husband and he has made his statement) be put on her oath. 

2897. (1927.) And whichever of the two persons refuses to make 
Lian, the Kazee shall imprison that person, until that person makes the 
Lian as that person's companion has cone. And Shafei, on whom be 
peace, has laid down that, when the woman refuses (to make Lian) after the 
husband has made the Lian, then tho punishment or Hudd of Zina shall 
be meted out to her. 


2828. (1928.) And if the woman makes a claim thet her husband 
has falsely accused her of adultery, and the husband denies having made 
auch an accusation ; and the woman establishea proof by witneases to sub- 
stantiute her claim that the husband has made the accusation of adultery, 
then the Kazee shall order them both to make Lian between them accord- 
ing tó us (the followers of the {bree Imams); because what is proved by 
(Byyuna or) proof by witnesses is similar to what is proved by eyesight: 
(here the witnesses having prored that the husband had made the false 
accusation, this proof is just as good as if he had admitted the accusation, 
and as if he, the Kazee, had been himself an eye-witness of the accusation). 

. 2829. (1929.) And if both the husband and wife have made Liar, 
and have each performed their respective part in the Lian, the Kazee 
shall effect separation between them; and this separation (by the Kazee) 
shall amount to (a bain) divorce; and tbe woman shall be entitled to 
maintenance and residence as long as she remains in her 100:4. And 
until the Kazee shall have effected a separation between them, the won. an 
shall continue to be his wife, according to us. 


2830. 11930.) And if the husband repudiates the pregnancy of hia 
wife, saying that the pregnancy is due to adultery (instead of saying “Thou 
bast committed Zina’’ or of saying after delivery, '* The child born is not 

mine,") then according to us (the rule is that) the husband shall not at pre- 
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sent (or immediately) be liable to punishment (for Awruf or falsely 8 
his wife of adultery) and shall not (be obliged) to (make) Lian (because it 
cannot be said with certainty that there is pregnancy at all at the time 
the husband denies tho pregnancy as being due to him); and if 
she gives birth to a child, at (or after) six months (from the time of 
the repudiation of the pregnancy) then the same rule shall hold good, on 
account of the possibility that the child h:s been conceived after the 
repudiation; but if she gives birth to a child in less than six months 
(from the date of the repudiation) then the same rule bolds good according 
to Aboo Haneefa, on whom be peace; but according to the view taken by 
his two disciples the Kazee shall (in this last case) order the parties to 
make Lia» (after the birth of the child, which has taken place less than six 
months after tbe repudiation of the pregnancy as aforesaid}; and the Knzee 
shell make the child obligatory on the woman (that is to say, he shall 
assign tho child to the woman, and the child's عبر‎ shall not be established 
in the hnsband, but the child shell only be the mother's child). 

(See liidaya, Volume II, page 323, and Shureh Vikaya, Voluue II, 
page 90. There is a great deal of difference between the husband attri- 
bating Zina to hia wife and denying the paternity of the el:ld actually 
born, and between bis denying the pregnancy as being due to him. Dy 
attributing Zina and denying the paternity of the child actually born, the 
husband makes Kuzuf to a certainty; bat by denying the pregnancy, the 
husband does not necessarily make Kuzuf; because there is no certainty 
that what is apparently a pregnancy is really a pregnancy. But Aboo 
Yusoof and Mahomed say, that although at present there is no certainty 
regarding the pregnancy, still if the child is born within six months from 
the date of the denial of the authorship of the pregnancy by the busband, 
then it is certain that at the time of such denial there was real pregnancy ; 
therefore such birth within six months shows that there was no doubt 
that the accusation or statement made at the time did amount to Kuzuf ; 
that is to say, that the husbaud in denying tlie authorship of the pregnancy 
really made Auzuf; the Kazee, therefore, when this certainty is attained, - 
that is, after delivery, shall order a Lion to be made between the parties. 
But Aboo Haneefa says, that although actual delivery within six months 
from the date of the denial shows that at the time of the denial there was 
pregnancy, but this certainty is only attained after delivery and not before 


delivery, nnd, therefore, the denial of pregnancy does not, at the time of i 3 


the denial, amount to Ku-uf; and that if the denial should amount to ۱ 
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Kusuf after delivery, then it would amount to making Kuzuf dependent 
on a condition, just as if the Lusband were to say to his wife, “If thou 
hast pregnency i$ is not from me," and it is not permissible to make 
Kuzuf dependent on a condition, for reasons explained in the Inaya, 
Volume IJ, page 259]. 


2831. 1931. A woman gives birth to two children of one womb (or 
butun; that is to say, she gives birth to twin children; twin children 
are defined to be children between whose births from the same 
mother there is an interval of less than six mon.ls); and the hus- 
band admits the first child and denies the secoud: the Kazee shail 
make the (second) child obligatory on the fatber (that is, the musub of 
both shall be established in the father; because when he has admitted 
the first child to be his, then the second child born in less than six months 
must also be bis) and shall order bim to make Lian witb the woman (for 
the purpose of completing the Lian for the attainment of its pri- 
mary object as laid down in parngrapu 1929); nnd if he denies the 
first child and admits the second, both children shall be obligatory 
on the father, and he shali (in this case) be liable to the punish- 
ment for making a false accusation of adultery (because by admitting 
the second child he himself falsifies his statement regarding the first). 
And if he denies both the children, and one of the children dies before 
Lian, then the husband sball make Liar as regards the child w:o is 
alive (that is, the living child shail be referred to in the oath which 
constitutes Lian, the husband saying, “ It is not my child”) and both shall 
be considered to be his children. 


So also if she gives birth to two children, one of them baving 
been born dead (or still-born), and the husband denies both the children : 
both the children shall become obligatory on hiui, and the Eazee shall order 
both the husband and the wife to make Lian as regards the living child. 


And if the wife gives birth to one child, and the husband denies the 
child, and the Kazee directs the husband and wife to mai 2 Lian as 
between them, and then the woman on the next day (after the Lian) gives 
birth to another child, both the children shal! become obligatory on the 
husband, and the (previous) Lian shall (continue to) bein force. And if 
the husband after this says, * Both of them are my children," he shall 
be believed, and he shall incur no liability to punishment. 3 
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[Nors.—I— Until the master makes a claim, the first child of a slave 
girl by the master does not belong to him, tbe master, f.e., the child's 
nusub is not established in the master until he makes a Daiwut, or 
claims the child to be his: and his silence does not amount ton Daiwul 
On this point, see Volume II, Tagore Lectures, page 43, paragraph 10l. 
But the child born ina marriage state belongs to the husband without 
a Daiwwut: and he must expressly repudiate the chiid if his object iz to cut 
off the child's nusu from him: his silence, therefore, extinguishes his 
right to repudiate the child; for this proposition, see Futh-ool Kadeer, 
Volume II, page 317, line 14, &c. II[—Tbe repcdiation of a child 
born in wedlock must, in order to be effective, be made at the time of the 
birth of the chiid or within the time of congratulation, which time is either 
three or seven days: there are otber details in this matter. For tbis, see 
Futh-ool Kadeer, Volume II, page 317, line 16, 6:6. III— After therepu- 
diation, tbe husband must make Lian, in order tbat the nxsub of the child 
repudiated should be cut off from bim. For tbis proposition, see Volume f, 
Futawai Alumgeeri, page 703, lines 9 to 13. IV—-If a child is born, 
and the husband repudiates it, and the cbild then dies, the nusub of that 
child cannot be extinguished from the busband, because — and for this pro- 
position, see Futh-ool Kadeer, Volume I, page 318, line 11 —thechild by its 
death has ceased to exist, and has become Moostughni or relieved from every 
want or need for wbich the child could look up to the father, such as main- 
tenance, &c., the renson for extinguishing the nusub being to extinguish 
tbe father’s liability to maintenance, &c.; and therefore the child's nusub 
from the father shall not be extinguisbed in such a case. V— If, there- 
fore, twins are born, and both are repudiated nfter their birth, and one child 
dies before Lian ; or if, of the two cbildren born as twins, one is atill-born, 
tLe nurub of the living child shall not be extinguished after the Lian; because 
the dead cbild's nusub not being extinguished as stated above, the nusub 
of the living child cannot be extingnished, both having been born of one 
butun or womb. See paragraph 365, Yolume IJ, page 138 of the 
Tagore Lectures. VI—If the husband denies the paternity of a child, 
and a Jian also is made in reference to that child,— which Lian 
requires the extinguishment of the nusyb of the child,—andif on 
the second day from the Lian, another child is born, within six 
months from the birth of the first child, thus slewing that the 
children are, in reality, twins, then, whether the second child is repudiated 
by the busband or not, the nusub of both the children shall be estab” 
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lished; becnuse—see Futb-ool K: deer, Volume II, page 318, line 13— 
the extinguisher or Katai of nusub be.ng Lian, and no Lian having been 
found in reference to the second child, the second child's nusub becoires 
established in the father, — and no *resh Lian in reference to the second 
child can take place, becnvae the woman has censed to be his wife by reason 
of the first ,عم‎ the Iddul even having expired with the birth of the second 
child — therefore the musub of the first child shall also be established in 
spite of the Lian, because both the children were conceived in the snme 
womb: the first Lian is not extinguished but continues to subsist; 
what becomes extinguished is the consequence or the result of the first 
Lian on the first child.) 

2832. (1932.) And as long as both the parties making the Lian con- 
tinue (after the decree of the Kazee) in their Lias (that is, as long مہ‎ 
they persist in the truth of their Lian, and do not withdraw their 
statements, and as long as their czpacity and fitness for Lian subsist), 
it is not competent to the husband to marry the wife. And if the hus- 
band, who has made the Lian, falsifies himself after makirg the Lian, 
it is competent to him to marry her according to Aboo Haneefa and 
Mahomed, on whom be peace. [Norz. There is a tradition of the 
prophet to the effect that the Mootlainau, or those who have made Lian, 
cannot be joined together for ever:  Aboo Haneefa and Mahomed say, 
that وس‎ parties are forbidden to come together as long as they come 
under the description of ‘‘ Mootlainan or those iko have made Lian ; ” 
but as soon ns that description ceases tu be correct and apposite 
in regard to them and becomes inapplicable to them, they can marry 
each other. But Aboo Yusoof holds that they canuot for ever marry 
each other; and the unlawfulness or Hoormut which comes to ba 
established hetween them by reason of the Lian is like that of fosterage, 
vis., perpetual unlawfulness. See Futh-ool Kadeer, Volume II, poge 312, 
line 11). 

2833. (1933.) And soif the woman afier having made the Lian (be- 
comes incapacitated, and) gets into a state so that if that state had existed 
before, the ہہ‎ could not have been made between them (see para- 
graph 1919); as for instance, if she commits adultery or what is similar 
to thie, it shall ba competent to him to marry her. 


2834. (1934) And if the woman confirms her husband, before ke 
makes the Lia», the Lian shall drop (s.6., the Kazes shall not direct the 
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parties to make Lian betwoen them), and the woman shall not be liable to 
punishment 


8835. (1935.) And when the husband has made the Lian (only) 
thrice (instead of fire times) and the woman has done the same, and the 
Kazee ^as effected a separation betweea them, the separation so effected 
by him shall be valid, and the majority of the number (that is, three) 
shall be held to take the place of the full number (that is, five) ; but the 
Kazee’s action shall amount to n departure (and a dereliction) from tho 
mode prescribed dy the Soonnué, 

2836. (1936.) Aud if the Xazee effects a separation before the 
grester number of the Lian bas been made between them, the separation, 
effected by the Kazee, shall be void. 

God knows best. 





CHAPTER VII. 


SECTION I. 
Ow Ipnvr. 


[Norg.—(D. See Door-ool Mookbtar as in Rudd-ool Moobtar, 
Volume II, page 984, &c. According to the Dictionary Jddut, means to 
count, and Ooddui means to prepare and make arrangement for something. 
Iddwt, according to the Shera, means wniting such as becomes obligatory on 
& woman (page 985) or on a man, wlien the cause of waiting is found: and 
the occasions for aman to wait are (A) twenty, and they nre mentioned 
in the Khuzann: and th» sum and substance of what :s stated in the 
Kbuzana points to this that, whenever it is unlawful that a woman should 
be married to a man (page 986) on account (B) of some prohibition, it becomes 
necessary that the probibition should be removed (in order that the mar- 
riage when it takes place should be valid); as for instance, the marriage 
of the wife's sister or of four women in addition to the wife. ES ees 

(ID. And according to its technical meaning, Iddué means waiti سی‎ 
which becomes obligatory on a woman or on the guardian of n female minor 
at the time when the marringe becomes (Zail or) broken; and, th 
there is no [idt for Zina: or when the Shoobha or doubt of mr g ri: 
comes (Zail or) removed ; as for instance, a Fasid or invalid m 
(for instance) ع‎ woman, who hna been sent to a man » different 
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husband... . . (page 999). And (C) the Iddut of a woman who has been 
married by a Fasid (or invalid) marriage (is reckoned by menses) ; — (D) 
and therefore there is no Iddut in a batil or void marriage; and مع‎ also 
there is no Iddut in a marriage which is dependent before (i.e. on) por- 
mission; (E) Ikħtear ,اختبار‎ (pave 1,000) although safety (or Surcab) lics 
in holding that thers should be Iddut and nusub (in a dependent marriage), 
ووو‎ Buhur— and the Iddut of (F) a woman with whom sezual intercourse 
was had from doubt (is reckoned by .ncnses), — (G) and to that class 8 
the marriages of a woman who is the wife of another when the (now) husband 
does not know the condition of that woman (that she is the married wife 
of another). . . . . . — are reckoned by menses. 

(IH. Rudd-ool Moobtar, Volume II, page 985 (comments aa follows) ; 
the expreasion (A) “twenty.” And these are=-(1) the marriage 
with the wife’s sister; or (2) with her father’s sister; or (3) with her 
mother’s sister; or (4) with her brother’s daughter; or (5) with her 
sister’s daughter; or (6) with a fifth wife; or (7) to bring a slave girl 
over a free womnr ; or (8) to marry the sister of a woman with which 
woman intercourse was had in a fusid or invalid marriage, or in a doubt 
of marriage; or (9) to marry a fourth woman iu a like way; that is, if a 
man has three wives, and he bas intercourse with another woman in a 
fasid marriage or in doubt of marriage, then it ia nt competent to him to 
marry & fourth wife until the expiry of the Iddut of the woman with whoia 
he haa had euch intercourse ; or (10) the marriage with a woman who is ok- 
serving her Iddut with reference to ۵ stranger (%.e., with reference to 
another man); but a man can marry his own wife who ia observing hor 
ldduí on account of (divorce from) him; or (11) the marriage with one's 
own wifo who has been thrice divorced, that is to say, before the Moo- 
bullis aid has been brought into requisition; or (12) to have sexua! 
intercourse with a slave girl whom a man purchases, before her period 
of purity (istibra*); or (18) to haye sexual intercourse with a woman 
whois pregnant from zina, if a man marries her, that is marries her before 
delivery; or (14) to bave sexual intercourse witha Huruby woman when she 
becomes a Moslem in the Dar-ool Hurub and makes Hjrut towards us, and 
abe is in a state of pregnancy and a man marries her; that is, to have 
sexual intercourse before delivery (is prohibited); or (15), a Musbeea 
or & woman who has been taken a prisoner (in the Dar-ool Hurub, on the 
occasion of a JeAad), cannot be had sexual intercourse with, until she gets 
ùer menses, or until the expiry of oue month if she gets no courses by 


۸ 
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reason of being too yonng or too old ; or (16) the marriage of a Mooka- 
tuba with ber Moula until ahe gets her freedom; or (17) sexual intercourse 
with a Afookatuba by her Moula until she becomes incapable of earning her 
freedom : or (18) the marriage — with an infidel; or (19) with a Moortud, 
or an apostate from Islam; or (20) with a Mujooses — is not valid unti! 
the infidel, or the Moortud or the Afujoosse becomes a Moslem.—Buhu:. 

(IV). Radd-ool Moohtar, Volume II, page 986. The expression (Bj, 
" on account of some prohibition ; " such for instance as the right of another 
arising from marriage or from Iddu!; and such for instance as the bringing 
of & slave girl orer a free woman; and such for instance as exceeding the 
number four, and the joining together of the Maharim; or when the 
nid of the Moobullilis necessary, or when it is necessary to wait for 
the purification of the womb (in the case of the purchased siave girl). 

(V). Rudd-ool Moohtar, Voiume II, page 999, The expression (€), 
“and the Iddut of a woman who has been married by a Fasid marriage:” This 
is a woman who lias been married without witnesses. Also the marriage 
with the wife of another without a knowledge of the fact that she is 
(already somebody else’s) wife; and the marriage with a Maharim with 
the knowledge of her being unlawful, is Fasid nccording tc Aboo Haneefa, 
but bis disciples have differed from him (holding that the marriage is 
۸۲ن‎ — Futuh. 


(VD. Raudd-ool Moohtar, Volume IT, page 999. The expression (D) 
“and therefore there is no Iddut in a batil or void marringe." Aa regard, 
this, itis to be stated that there is no difference between Fusid and Batil 
in the matter of marriage, contrary to the case of a sule, as mentioned 
in (the Book on) marriage by Fatuh and by the Manzooma which will be 
noticed later on. But it is stated in the Buhur (ool Raik) from the Moojtuba 
that every marriage where the Ooleemas have differed in regard to its vali- 
dity, as for instance, a marriage without witnesses, sexual intercourse in 
such 5 marriage renders Iddut obligatory ; but that with regard to marri- 
age with tbe married wife of another and with the wife of another 
who is observing her Tddut, sexua! intercourse in such ۶ marriage 
does not render Iddut obligatory, if the husband knows (at tbe time 
of the marriage) that the woman is the married wife of another or is 


observing her Iddut from another; because no person admits the validity * 





such a marriage, and, therefore, the marriage shall be held as not barir 


all taken place; and that, therefore, it is necessary that n distinetion sbould 


be made between a Fasid and a Batil marringe in regard to (the nesessity 
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for the obserynnce of) the Iédut; and that fcr this reason punishment 
is obligatory (when the man marries) with the knowledge of its unlaw- 
fulness, by reason of the intercourse in sucb a case being a mere Zina, 
as stated in the Kinya and other books [ say that a difficulty (or 
objection) arises against the Buhur-ool Raik, that the marriage with a 
Makarim, with the knowledge that the woms 1s not lawful, is Fast, na 
you know, although no Mussulman admits of the validity of a marriage 
with a Maharim. And it is already laid down in the Chapter on Dower 
that sexual intercourse in a Fusid marriage renders IJJut obligatory, and 
establishes the nusub. And the Buhur-ool Raik (itself) has giren as 
instances of a Fusid marriage, a marriage which takes place without 
witnesses and a inarriage with two sisters at once, and a marriage 
with one sister in the Jddut of another sister, and a marriage with a 
woman who is observing her Zddut from another man, and a marriage with 
a fifth during the Iddut of the fourth wife, and a marriage with a slave 
girl upon a free woman. 


(VIT. Rudd-ool Moohtar, Volume II, page 1,000. And his expres- 
sion, (E) Jkhiear. And similar to it is to be found in the Mocheet in 
which the argument is, that nusub is not established by it (ie. by the 
Nikah-i-Moukoof) because the Nikah is Moukoof (or dependent); and 
therefore the Nikah has not been contracted in regard to theresults (Hookm) 
which arise from the Nikah ; therefore the Nikah shall not have the effect 
of producing Shoobha-i-milk. 


(VII. Rudd-ool Moobtar, Volume II, page 1,000, And his expression, 
(F) “a woman with whom sexual intercourse was had from doubt.” As for 
instance, a woman who has been sent to a man different from her husband ; 
and for instance, a woman who was found in the night in the firash or 
bed of the man when he (the man in the latter case) claims a doubt (that 
is, the man says I found herin my bed, and I thought she was my wife: if 
he believed she was not his wife, the connexion was that of zina ; if he 
claims doubt, and says I thougbt perhaps she may be my wife, this is doubt 
of ownership). Sois it laid down in the Futuh. 


(IX). And in the Nuhur it is atated in & discussion that to this class 
belongs a woman as regards whom Futwa was asked from the Ooleemas, 
the case statal being that of a man who purchases a slave girl, and has 
sexual intercourse with her, and the woman afterwards proves that she 
bad been initially & free woman—. And this is clear. 
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(X). And to this class belongs the case v here a man has sexual inter- 
course with his own Motxddu from doubt; and tLe : <^ ot a Motudda wil: 
presently be discussed. 

(X1). And to this class belongs what is related in the books of Shafei 


when a woman * * * ¥ * * * e 32 - 
wüetber she considers * * * * 2 ~ + E * 
* ; she is obliged to observe Iddut, asn Moutooa from doubt is obliged 


to observe Iddul. It is said in the Buhur, * I inve not found what our 
As’h:abs (Aboo Haneefa, Mahomed and Aboo Yusoof) lave laid down in 
this matter; although the rales of the Shera nre not inconsistent with 
what is Leld by Shafei; because Iddut is obligatory for the purpose of 
ascertaining whether the wowb is pure," 

(XIi). Rudd-ool Moolitar, Volume IT, page 1,000. And the expres- 
sion, (G; “to that class belongs the marriage of a woman who is the wife of 
another’ That is, to the class where sexual intercourse is had from 
doubt. 

(XIID. It is state.i in the Nubar, ** And the author of the Shuruh-i- 
‘“ Sumurkundy (a Commentary on the Tunweer-ool Absar) has brouglit the 
۶۶ Munkooha ef another under the Moutooa from doubt; because, suys 
“the author, *Moufooa from doubt means either from doubt of ownership 
“ties, milk, or doubt of contract, i.e., marriage; in this way tunt a 
“woman different from the wife is sent tc the husband, and he 98 
** » intercourse with ber; or when a man marries tue Muikoohu of anotuer 
«siman without knowing her position:’ and thou knowest that 
“to include the Munkesha of another man under the class of Moufoou 
“from doubt, shews the redundancy of the class of Munkooha fusidun ; 
<“ because there is no doubt in tbis that the Munkooha by n Fusid marriage 
“is n woman with whom sexual intercourse wns had from doubt of 
“marriage; nay rather the Munkooha by a Fasid mniringe can be 
"better said to involre doubt of marriage than the Munkooha of 
“another man; because the condition that there should be witnesses to a 
* marriage is one in regard to which there is a difference amongst the 
<“ Ooleemas; but, on the contrary, there is no difference that the woman (to 
<“ be married) should be free from the marriage of anotber,”’ 

(XIV). When thou hast known this, theo thou must also know that 
the commentator ( t.e., Door-ool Mookhtar) is the follower of that which is 
in the Sharuh-i-Sumurkundy, nnd not an opposer of tlie same ; because if 
he intended to oppose it, he would bave mentioned his expression 
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(G) * Minho” (or to that class belongs,) up to the end, after his expres- 
sion, (C) “ Afunkooka from Fasid marringe," and not after the expression 
(F) “and Moutooa from doubt." Take note of tliis. 


(XV). And it is possible to answer on bebalf of the Sumurkuudy in 
this way that the Door-ool Mookhtar bas placed the Munkooha by way of 
a Fasid marriago ia u class where a condition of validity is wanting after 
the existence of the Muhulleeut (or fitness of tha subject matter); ns for 
instance, the Nikah-i- Bfowu/kut, and the Nikah without witnesses. But as 
regards the Afunkovha of another, she is not at alla MvAul (or fit subject) 
of Nikah; because it is not possible that there should bea union of 
the ownership of two persons at one aud the same time as regarde 
one and the same person, and, therefore, marriage with tbe Murkooha of 
another does not create even fasid ownership; although that marringe 
does crento doubt (and, therefore, she comes under Afoutooa bil Shoobha). 


(XVI. Aud the Door-vol Mookhtar is a great follower of the Nuhur, 
and he might Lave disngreed from the Nuhur for the reason mentioned by 
me (that in a Fasid marriage, the Muhul has the capacity of marriage, but 
a condition of validity is wanting: but the Munkooha of another is not 
the Muhul with the capacity of marriage: but Iddut is obligatory from 
Shoobha of marriage)]. 


2837. (1937. ) Women, who must observe the JIddu! (or Motudda 
women) are of three classes: — I Those who have been divorced, — II These 
with whom sexual intercourse was had from doubt, — III And those whose 
husbands hare died. 

9888. (1988. And the observance of Iddut is sometimes with refer- 
ence to menses, and sometimes with reference to months, and sometimes 
with reference to the delivery or the miscarriage of a child, entirely or 
partiaily formed. 

2839, (1939.) As regards the divorced women: A man marries a 
woman by a valid (or Jais) marriage, and divorces her after having sexual 
intercourse with her, or after a valid retirement: the woman is bound to 
observe the Iddut. 

$840. (1940. Aud the explanation of what constitutes a valid 
retirement has been given in the book ou Marriage (see paragraph 487, 
Volume 1I, page 193 of the Tagore Lectures). 
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4841. (1941.) And if the retirement is invalid, then, if the invali- 
dity (of the retirement) arises on account of something ‘relating to the 
Shera, although the husband is really able to have sexual iutercourse, as 
for instance, fasting 6۶ the Furz class and the prayers likewise of the Furz 
class, and Ihram, then the woman is obliged to observe the Iddut. But 
if the invalidity of the retirement arises from the husband's inability to 
have actual sexual intercourse, then the woman is not obliged to observe 
the Iddut. And so (shall the Iddst not be obligatory) if the 8 
divorces ber before retirement. 

2842. (1912. And the Iddut of divorce is sometimes regulated 
with reference to menses, and sometimes witli reference to months, and 
sometimes it is regulated (that is, determined) by delivery. 

2843. (1043.) Andif the husband divorces his wife whilst she is 
in her menses, it shall be obligatory on her to observe ber Iddut for three 
full menses, eud this particular one shall not be counted as conatitating 
part of the Iddut (not being a fuil and entire one), just ns it is not 
counted in (Jstibrai or) considering whether the woman’s womb is pure 
or not; (that is, if a man purchases a slave girl, it is necessary for Lim to 
wait until she gets her menses, in order to see whether her womb is pure 
and free from fœtus; and if the purchase is made whilst she ia in ber 
menses, the particular menses counts for nothing). 

2844. (1944. And if the marriage was invalid (or Fasid), aad the 
Kazee has effected a separation between the spouses, then, if the Kazee 
has effected a separation before the husband has had intercourse with the 
wife, it is not obligatory on her to observe the Iddut. And so (is the Iddu! 
not obligatory) if the Kazee has effected separation after the (KAilwut or) 
retirement (if the marriage was invalid). And if the Kazee Las effected 
separation after the husband has had iutercourse (in a case of invalid 
marriage) it is obligatory on the woman to observe the Iddut from the 
time of the separation, and not from the time of the intercourse. 

So also if the separation has taken place without an order of the 
Kazee (that is, in & case of invalid marriage, in which the husband 
has of his own accord, without the intervention of the Kazee, effected 
the separation, if the separation has taken place before intercourse, 
Iddut is not obligatory ; if the separation has taken place after retire- 
ment, it is also not obligatory; but if it has taken place after inter- 


course, it is obligatory from the time of the separation, and not trom, thas 


of intercourse). i25 
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2845. (1945. And if the divorced woman is x minor (who gets no 
menses) or ia an Ayaea, (that is to say, a wernan who has attained an age 
aben slie is past having menses) and 18 a free woman, then her Iddut is 
three monte. 


9848. (1946) The learned iawyers bare differed, as to what consti- 
tutes tlie li:nit of Ayaas (or age when the woman is past having menses): 
some of them have sail that if the woman is fifty-five years of age and 
gets uu menses, then che is an Ayasc, whether she is a Turkish woman 
(who has a strong constitution) or other than a Turkish woman: and the 
Fatwa is given accordingly. 


2847. (1947.) And a women, who does not get her menses, is similar 
toa mizor, and she shall observe her Iddut reckoned by months. 


2848. (1948.) And if she (that is, n minor, or an Ayasa, that is, 
one who never gets her menses) is divorced on the first day of the month, 
she shall observe her Iddul for three lunar months. And if she is divorced 
in the midst of the month (that is, after the commencement of the month) 
then Aboo Haneefa, on whom be peace, says, that she shall observe her 
Iddu: for three months, counting the numberof days, each month being 
taken to consist of thirty days; and his two disciples have said that she 
shall observe her Iddut, after the expiry of the remainder of the month in 
which she has been divorced, for two months according to the moon, and 
shall complete the first month tnking it to consist of thirty days, and 
making up the number of deficient days in the last month. And cases of 
this kind are namerous. 


2849. (1949.) And if the woman, observing her Iddu on account of 
divorce, or on account of sexaal intercourse from doubt, or on account of 
death, be pregnant, then her Iddut shall be the delivery, whether sue 
"as pregnant at tho time the Iddut became obligatory, or she became 
Pregnant after such obligation arose (e.g., when she becomes pregnant by 
Zina or in any other way). 


2850. (1950.) And if the pregnant woman (referred to in the pre- 
ceding paragraph) is delivered, then at the time when the major portion of 
the body of the child is out of the womb, the learned lawyers have held that, 
in case the divorce was reveraible, the right to make Rujaat (or to take bach 
the wife) comes to an end (on account of the expiry of the Idduf) but it is not 
lawful for her to marry (at that time, that is, whilst the major portion of 


f 
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the body of the child is out of the womb) out of precaution (to allow the 
Iddut to expire fully by the entire body of the child being brought forth), 

2851. (1951.) And if the woman (referred to above) gives birth to 
two children out of one womb, so that the space of time between their 
births is less than six months, her 71+ shall expire with the birth of the 
second child, and not with that of the first child. 

2852. (1952. And if the woman who is observing her Iddut (on 
account of divorce or intercourse from doubt) is owned by somebody else, 
whether she be a slave (pure and simple) or a Moodubbura or a Mookaluba or 
an Oomm-i-wulud, and if she belongs to the class of women who get 
menses, then her Jddut in the case of divorce (from her husband) or in 
the case of sexual intercourse (by somebody else, arising from doubt), shall 
consist of two mensca: but if she belongs to the class of women who 
(do not get menses but who) calculate (their Iddut) by reference to months, 
then her Iddut shall consist of one and a half months; and if she is preg- 
nant, then her Iddw shall be her delivery from pregnancy. 


2853. (1953.) And an Oonmn-i-cculvd, who has been emancipated 
by her Moula (or master), or whose Moula is dead, shall observe ۷ for 
three menses (like free women). 


2854. (1954) And if an Oomm-i-wulud hag bacome unlawful to her 
Moula for any cause (e.9., kissing with desire his son) itis not oblige 
tory on her to observe Jddut, until she is emancipated by ber master, but 
the Moula shall lose the right to call her to his bed (Firash) on account 
of the unlawfulness (or Hoormut); so that if she gives birth to a child at 
(or after) six months from the time of the unlawfulness, the nusud of 
the child shall not be established in the Moula, as long as the Monla does 
not (make Daiwsxt or) claim the child. | 

2855. (1955.) A male slave of the Mookatub class, purchases his 
wife (that is, purchases the woman, who is his wife, but who had been a 
slave before, from her master), his marriage shall not become invalid 
(because the purchase enures to the. benefit of his own master); and if 
the Afookatuh is unable to earn his own freedom, then the slave (the said ۱ 
Mookatub) and his wife shall continue in their marriage state, because ۳ 
both of them become the property of the Moula; but if the Mookaisb 
earns his freedom (i.e, earns money sufficient to get his freed A 
according to the stipulation with his master), and becomes f:ee, x 
marriage sball become invalid (because now the slave has becomes! 
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man, and the 4^voman becomes his property) but /ddué shall not be 
obligatory on thc wife, because the woman becomes lawful to her hus- 
band by right of ownership (and, therefore, the husband shall continue to 
live with her, and tbere shall be no occasion for the ZIddut). 

And if the Mookatub dies after purchasing his wife; then if he dies 
whilst he is incapable of earning his freedom, his freedom becomes void 


(that is, during the last flickering of life, it is to be held that on account of 


incapacity to earn his freedom, he has reverted to his original state of bond- 
age), and both the slave and his wife shall become the property of the Moula: 
therefore, the slave so dying is a wan who dies leaving him surviving his 
wife who is a slave of her deceased husband's master), and, therefore, she 
shall observe 774:4 for two months and five days (that is, half the time 
in regard to a free woman), whether her husband has had sexual inter- 
cours? or not. Rut if the Mook fub dies after satisfying what was atipu- 
lated for as the return for his freedom, then his marriage with his wife 
shall become invalid (or fasi), because he became free at the very last 
moment ont of tlie moments of his life, and nt that moment became the 
owner of his wife's person (and the Nikah became cancelled); and there- 
fore if he had no sexual intercourse with his wife, then no Jddut is obli- 
gatory on her (because there is no Iddut when the marriage is cancelled 
without having been consummated ; and there is no Iddut on account of 
death, because the Nikah became cancelled before his death): but if the 
husband has had sexaal intercourse with her, then, if she has given birth 
to a child by him, she shall observe her Iddut for three menses, because 
slie is, in such a case, an Oomm-i-wulud, and becomes a free woman by the 
death of her master; bat if she has not given birth toa child from him, 
then she must observe Iddut for two menses, because the marriage 
between them becarae (Fusid or) invalid before (her husband and master's) 
death. 

2886. (1956.) And the Id.!»£ consequent on the death of the husband, 
as regards a free woman, is four months and ten days. And it is reported 
from the Sheikh-ool Imam, the most respectable Aboo Baker Mahomed, 
son of Fuzul, on whom be peace, that his view was that the woman shall, 
observe her Jddut for four montb« cud ten nights, Lbecanse God the Most 
High has made use of the word ten in the male gender; and it is the plural 
of nights which is spoken of by the use of the male gender (in the numbers 
such as, three, four, &c.), and the plural of days is spoken of by the use of 
the female gender (in the numbers such as three, four, &c.). Therefore, 

47 
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according to the view taken by the said Sheikb-oc! Imam, the women’s 
(dw! mets increased by one night, and this view is more consistent with 
precaution. (See Volume I, page 10, Text 62 and 58 within brackets). 


2857. (1957 And if the woman is a slave girl (belonging to some- 
body eise) then ber Idduf (after her husband's death) consists of two 
montbs and five days. 


9858. (1958.) And if a woman is pregnant, then her Jddut (in th 
case of the death of the husband or of divorce, or in any other case) is up 
to delivery, whether sl.e be a free woman or a slave girl. 


2859. (1959.) A boy (that is, an infant) dies, and his wife is preg- 
nant, and the pregnancy is visible (so that it is quite clear tliat she could 
not hare conceived from her husband) her Jddué shall last up to her 
delivery reasoning from wesk analogy (Istihsan): and Shafei, on whom be 
peace, says, that such: a woman shall observe her Iddui with reference to 
months (calculated from the husband's death; that is, she shali observe 
the sddul in regard to the busband’s death —the pregnancy being diere- 
garded. See Fatawai Alomgeeri, Volume I, puge 715, last line citing from 
the Hedaya, nusub shall not be established in the husband) ; and that is also 
a tradition from Aboo Yusoof, or whom be peace; butif such a woman csn- 
ceives after the death of her (infant) husband, then she shall observe her 
Iddut, according to months, according to the view taken by them (f.e, 
Aboo Haneefa, Mahomed and Aboo Yusoof). 


2880. (1960.) Anda woman, whose husband is dead, and who has 
been divorced by her husband (that is, where the husband, before bis death, 
divorces his wife), if she inherits to her husband, who has divorced her 
(that is, if the divorce was given while the husband was in the last extre- 
mity of sickness, aad the divorce was prompted by the desire to disinherit 
the wife, and this case is called the case of Farr-bil-Talak, or, in other 
words, the husband runs away to avoid his wife getting the inheritance)— 
shall observe her Iddut for the longer of tlie periods prescribed on nccount 
of the iddut arising froin divorce and death respectivel y 5 (e.g., if the woman 
is in tbe habit of getting ber menses, and gets thesame regularly every 
month, then her tddué arising from her husband's death is four months and 
ten days; but her iddué arising from the divorce by her husband is, 
under the circumstances, three menses; therefore the longez period is four 
months and tea days; and that shall he the iddut in the present ease). - 
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And the explanation of tkis matter is, that the woman shall observe 
the iddut for four montbs and ten deys (which is the «ddui for death) so 
thac there should be three menses in the said period; so that if sbe has ob- 
served her iddut for four months and ten days, and does not get ber menses 
(tha* ie, does not, within the said period of four months and ten daya, got 
menses at all, or does not get three menses) then abe elall observe her 
vidut as iong as she -loes uot get three menses (this is an instance where 
the sdduf of divorce ia the longer of the two *idzfs): but. if she gets 
three menses before the completioa of four months and ten days, then her 
iddui shall not expire untii the period of four months and ten days shall 
bare expired. 

And Aboo Yusoof, on whom be peace, says, that the idduś cf the wife 
of a Farr (or ranning away) husband, expires with three menses. 

And we shall prescntly discuss the cases of Farr in a separate sec- 
tion. (See paragraph 2017, &c.). 

2861. (1961.) So also when a msn divorces one of his two wives 
particularising the one divorced, after having liad intercourse with them, 
and both of them belong to that ciass of women who get menses; and 
the husband then dies,-and it cannot be found out which wife was 
divorced as aforesaid (there being a dispute as to which of them was 
named or pointed out and particularised st the time of the divorce), it is 
obligatory on each of them to observe the Iddut for the period prescribed 
for the death of the husbandg, auch that three menses must also be com- 
pleted within that period. 

2862. (1962.) So also if the husband, whiist in health, divorves 
thrice one of nis two wives, without particularising tbe one divorced, and 
then diea before he could explain hiusclf (to which wife the divorce 
applied), it is obligatory on each of them to observe the fddué of death, 
80 that three inensee must algo be completed within that Iddut. 

$863. (1963.) So also if the husband says to his two wives, 
“One cf you two ia divorced thrice,” and afterwards, when he is in a 
atate of aicknesg (murz), he explains which of the two he had divorced, 
and dies before the expiry of the Jddut of the wife divorced ; it is oblig -- 
tory on her to obeerve her Iddut£ for a period of foar months and ten days, 
80 that thres menses must also be completed. (See paragraph 1960.) 

2864. (1964) Two Idduts can conjointly expire within one and 
the same period, according to us (i.e, Aboo Haneefa, Mahomed and 

Aboo Yusoof), whether the two Zdduts are of the same kind (ey., when, 
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for instance both are to be reckoned with reference to menses), or are of 
different kinds («g., when one 1444 is to be reckoned with reference to 
menses, and the other with reference to months): an example of the first 
(i.¢., where both Jddués are of the same kind) is this :— When a divorced 
woman (whose Iddw! is three menses) has got one menses (and two more 
remain for her to complete) and she then marries another husband 
(which she ought not to do, because she should wait for the expiry 
of the full term of her Iddut, and the marriage on account of this defeot is 
invalid or Fasid) who has sexual intercourse with her, and then separation 
is effected between them (and the Jddué consequent on separation in a Farid 
marriage is three menses) and then after such separstion she geta two 
menses; it is competent to the second hnsband now to marry her (law- 
fully), in consequence of the expiry of the Iddué regarding the firat 
husband (here there is TudskAool or merger in regard to two menses); 
but it is not competent to a different man (or stranger) to marry 
her until she gets three menses from tho time of separation, on 
account of the Iddut for the second husband being still due in 
regard to a different man. (Here both Idduts are of the same class, 
being with reference to menses; the Iddué from the firat husband is 
three m.nses, and that from the second husband is also three menses; 
one of the menses due on account of the Iddut of the first husband had 
already expired when the second marriage took place; aad after the 
seperation by reason of the invalidity of the second marriage, two more 
menses remained to complete the firat Iddut, nnd after those two menses the 
first Iddut became complete: but by thistime two menses due to the Iddui of 
the second marriage have also elapsed and lrave beeome merged or made 
Tudakhool in those two menses; and these two menzes shall be considered 
as part of both the Idduts ; so that the result is, that after one more 
menses, the woman becomes absolutely free to marry any man: and 
after the expiry of three menses from the divorce by the first husband, 
the whole of the Iddué from that husband arpired and two menses out of 
the three due to the second husband also expired, and at this time, the 
second husband could marry her, because she had completed the Iddwi 
due to the first husband and was within that due to the second husband; 
but the man on whose account a woman is observing the Jddué can always 
marry ber within that Iddut, and therefore he, the second husband, could 
marry the woman before the expiry of one more menses. but a stranger 
could not marry ber unless one more menses expires). 
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Bat if the divorce given by the tirst husband was reversible (in the 
case mentioned above), it is competent to the first husband to make 
Rajaat, or to revoke the divorce, before she gtts the two menses after the 
second husband separates from her, beceuse at such time, the woman is still 
in her Iddué (froin the first husband), but he shall not have sexual inter- 
course with her until the expiry of the Iddut due to the second husband. 
(Here also there is a merger or Tudakhool in regard to two menses). 

But if the wife gets all three menses after the separation from the 
second husband (that is, if the woman immediately after being divorced 
by the first husband marries a second husband before she hes menses, and 
he also separates from her, and the woman then gets three menses) then 
both the Idduts shall expire at one and the same time. 

And the illustration of the second class (that is, where two Idduts of 
different kinds expire at the same time) is this : —e woman's husband dies ; 
then another man has sexual intercourse with ber from doubt, both. the 
.dduts shall expire (as follows, vis.), the first 704:4 shall expire after four 
inontha and ten days, and the second Iddué shall expire with three menses 
which the woman has (if at all) seen (or gets) in those months (that is, if 
she gets three menses within that period, the second 744+4 shall also 
expire). 





ALTERATION OF IDDUT. 


Sxciiow ۰ 
ON THE TRANSFER OF IDDUT, (THAT I8, THE ALTERATION OF IDDUT OF 
ONE KIND TO ANOTHEB). 

2865. (1965.) When an iufant wife, divorced by her husband, is 
observing her Iddut (which is to be reckoned by months), and she sttaius 
her puberty (that is, she gets her menses) in the midst of her Iddué, she 
shall recommence her ,ه324‎ and observe the same for three inenses, 
whether she was irreversibly or reversibly divorced. 

2886. (1966.) So also in the case of an Ayasa (who has attained 
the nge when the menses cease) if she is observing her Iddut, (which is 
to be reckoned by montha, and which consists of three montha), and if 
some of the months have expired, and "f she then gets ber menses or 
becomes pregnant (sg., where the Talak is bain, aud she being a 
Mubtoota, the husband has intercourse with her from doubt), sle shall 
recommence her Iddué for the future, so that in the case of the menses 
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abe shall observe Jddut for three menses; and in the case of the p eg 
nancy, be bail be in her Jddut ı tii she is delivered. 


2867 (1967. And if u Zivorced sowan is obeerving her Iddut, and 
nas finisLed one or two meneés, and then her menses cease, she snall rot be 
relieved of her Jddut until sie becomes an Ayasa (or rexnches the age 
eben there is no further hope or likelihood of merses); and when she be 
comes an syosa, rbe shall recommence ber Jddut for the fuvure, reckoning 
the Iddui by wonths See paragraph 1545. 


2868. (1868.) Anca if an Ayasa observes her Tédut, reckoning the 
same with reference to months, and completee tlie Iddut, and marries a 
second husband, aud then gets her menses, or gives birth to a child, then, 
according to those who take the view tLat a certain ug? is fixed for an 
Avcsa, aud that tLe blood, which is seen after that age is not menses, the 
womsn's marriage wich the second Lusband shail not be (Fasid or) invalid ; 
(becacse the Jddut bad expired before the second marriage, according to 
the rule laid down for the Jddut of an Ayasa ؟‎ oman) : but according to those 
who take the view that no age is fized for an Ayasa, * T — 
* * * ¥ * * * * x * * „the marriage 
of the woman with tlie second husband shall be invalid (because it turns 
out that it was wrong on her part to reckon her Zddui hy reference ic 
months, and that she ought to bave cblserved Ler Jddut according to 
menses). 


2869. (1969.) A man divorces his wife, who was the slave girl (of 
another) ; the wife then, whilst in her Jdaut, is emancipated Sy her 
master: then if the Civorce was reversible, she must complete the ۷ 
prescribed for free women, according to us (that is, Abco Haneefa, 
Mabomed and Aboo Yusoof): beceuse her circumstances have improved, 
that is, (ber status bas improved in degree) whilst ‘lie marriage witl: ber 
husband was stll continuing {in consequence of the falak having been 
Rajus): and in tbe case of aa irreversible (or bain) divorce, her Jddut shall 
not be increased by reason of her emancipation. But according to Shafei, 
on whom be peace, her Iddut is not altered in either of the 8 cases 
mentioned above. 


2870. (1970.) And if the husband of a female slave dies, and she is 
emancipated during the fddut prescribed on account of husband's death, 
(which Jddut is half of four months znd ten days) then her 1004, 
which consists of two months and five days, shall not be altered, just 
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as the Jddwt is not altered by reason of emancipation in ihe cage of an 
irreversible divorce, See paragraph 1989. 

287i. (1971.) Anu in the case of a free woman, who has been divor- 
ced, and whose husband dies during ber 2034: if the divorce wna reversible, 
ther her 7ddu« shall be altered (from one of divorce) to one of death ; but 
if she was irreversibly divorced, then, if she does not inberit from her 
liasoand (that is, if bcc husband lad, in health, divorced her, and the 
relationsbi» of husband and wife had been completely cut off), then her 
Iddut shall not be altered into one of death; and if sbe inherits from 
her husband (thas shewing that she was still Lis wife at his death) then 
she sliall combine together the months aad the menges (that ia, she siall 
observe the Zddut noth by reference to months and hy reference to 
menses, and shall cbserve the longer of the two psriods. See para- 
graph 1960). 

2872. (197z.) When a womru, whose husband is dead, ia delivered 
of a child move than twe years from the date of ber üusband'a dentb, 
(thus shewing that the husban: could not have procreated the child), 
then her Jddut shall be held to Lave expired at a time six months and a 
little more befor delivery (so ns to make the pregnancy referable to 
another man), and slie shall be considercd as if she had married another 
Lasbard after the expiry of the Iddut, and had become pregnant by tlie 
second husband. 


[Norg.— This case is cited in the Bahur-ool Raik, Volume IV, 
page 148, in the very words of ths text here given, without any 
reason having been assigned for the rule. The peculiarities of the 
case are obvious: Lut the case is possible in the following ways : 
Suppose the husband dies, and tbe wife 018605818 no signs of preg- 
naucy; then her Jddut is four months and ten days; suppose within 
the four montbs and ten days she discovers signs of pregnancy, then thni 
discovery shews that the Iddut from the beginning onybt to have been 
the Iddui of delivery, and the Iddut shal! be considered to be the period cf 
delivery ; and if the delivery takes place within or at two years from the 
husband's death, the period of delivery shall be the Iddut ; but if the delivery 
takes place more than two years after the busband's death, then, inasmuch 
88 the period of gestation does not extend beyond two years, snd is not 
lesa than aix inopnthis, it must be held that this delivery wae not the period of 
the ۲:۷ of the husband's death, and it must aiso be held that the 
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pregnancy, which she declare? within the four months and ten days, came 
to aa end at some time afterwerde, and that there was a fresh: pregnancy 
referable, no doubt, only by a charitable construction, to a lawful origin; the 
time when the first pregnancy came to an end not being known of a certainty, 
you must allow the lowest time for the conception, and make the Jddut of 
the death of the husband expire just before that; the lowest time is a 
tride more than six months calcuiated back from delivery. Other possible 
ways for the case are also imaginable. The above reasons may be 
assigned in support of the view taken by Kazee Kban. But it is laid down 
in the Fath-ool Kadeer in Volume If., page 336,—That the pregnant 
widow’s Iddwu£ is the deliverv. if the delivery takes place within two years of 
the death of the husband; if the delivery takes place more than two 
years after the husband’s death, then it is certain that there was no concep- 
tion at the death of the husband, and, therefore, her Iddut ahould be 
counted with reference to months, and not with reference to the time of 
delivery. This is the rule when the husband is an adult on hie death ; but 
if he is a minor and an infant, and the delivery takes place within two years, 
then Aboo Haneefa nnd Mahomed hold that delivery sball be ber Iddut, 
because she comes within the rulee laid down in the Kcran regarding the 
Lidut of the wives, whose husbands die whilst they are pregnant; ۶ 
Aboo Yusoof says that her Iddut shall be taken to be regulated with 
reference to months. But all the three Imams hold that the cbild'a 
nusub shail not be established in the infant liusband, because * * ہے‎ 
* * * * —in the infant, and, therefore, it is not conceir- 
able that the conception could be from him." In the Moosullam-ooi 
Suboot, page 536, Nuwul Eishore’s edition, the following reasoning is set 
forth in the matter of nusub. In the portion of the work devoted to 
Kyas or analogy, Kyas of tho class called Moorsul is deficed, and that is 
whera the reason for the command appears in the command itself, but you 
cannot take the reason for the purpose of varying the command ; as for in- 
stance, Kuffara or penitence for making Zihar, or comparing one's wife with 
his mother’s back is, according to the Koran, either to emancipate s slave 
or, if he is unable to do that, then to observe continuous fast for two months 
or, if he is unable to do that, then the Kuffars is to feed sixty poor persons. 
The reason of the rule is that the command is Zajir or preventive in ita 
effect by causing privations or mushukkut to tbe individual who would be 
deterred, in future, by these very priva*ions from acting similarly: but the 
mushutkut or privations must not be taken to justify an individual, who bas 
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the ability to emancipate a slave, instead of emancipating n slave, to prefer 
to fast for two months: therefore although Kyas requires that mu- 
shukkut being found in both the courses of action pointed out, either of 
them could be adopted at the will of the individual, but the Nuss-i-Koran 
avoids and prevents that analogical rensoning. So also the reason or 
illut for the establishment of nusub of a child ina man is that the child 
ia really or Hukeskutun born of  * * ہے‎ * the 
man: this reason reguires that the man, who causes the conception of a 
child in ع‎ woman, although she might be in the firash of another, 
should hare the nusub of the child established in him, but Nuss or 
express text have avoided this reason; because the prophet of God bns snid 
— ر للعاهر‎ al ,الولد‎ that is, * the child is for the Firash” or, in other 
words, follows the bed, **and that for the Zanee, or adulterer, there is pre- 
vention of nusub:’’ Aboo Haneefa has, therefore, held that the child born of 
& woman in the east, the husband being in the west, shall belong to the 
husband, and shal! not belong to the man under whom the woman is; be- 
canse the woman is rot his frash ; on the other hand, he is the Ahir or 
Zanes. Then—See Futh-ool Kadeer, Volume II, page 335, and page 
$36, line 14.—in the case of an infant busband, the nusub of the child shall 
not be established in auch a husband whether the woman gives birth within 
or beyond two yenrs of her bustand’s dcath ; because an infant bas * * 
* # and, therefore, it is impossible to imagine tbat he could cause 
conception; and when you assame that by Kuramnt or otherwise the 
infant could cause conception, then you ndmit that the infant is not an 
infant, and Kuramut cannot be assomed for the purpose of nullifying 
the ordinances of the Shera, which declare, for instance, that e boy 


before twelve years is an infant, not having the capacity * * +æ 
* = whereas in the caso of a Mujboob it is possible to corceive that 
-æ + * * 1. 


2813. (1973.) An Oomm-t-wulud’s master dies whilst she is in 
the marriage of another man: it is not obligatory on her to observe 
the Iddu: for the master’s death; and if her husbaad divorces her after 
her master’s death (when she becomes free by reason of her status as an 
Oomm-i-wulud), she shall be obliged to observe the Iddut (of divorce) 
Prescribed for free women. 


2874. (1974) And if the master, who has given his Oomm-s- *óulud 
Marriage toa man, emancipetes ler whilst she is in her iddut on 
43 
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account of a reversible cirorce, then the womac’s Iddut (on account 
of the said divorce) shall be altered (into une prescribed for a free woman, 
because she gets lier freedom before the marriage reiation is coiunpletely 
at an end); buvif the divorce wae irreversible (or bain), then the iddué 
sh^ll not be altered (because she receives lier freedom after the relatiou- 
slip completely comes to an cad). 


28/5. (1975) But if the Id! conseqcent on her (tie said Oosam-i- 
wulrd’sy uiyorce (whether Rajue or Sain) expires (and by reason of the 
expiry of the /ddut she becomes ‘awful to ha- master), and then Ler master 
dies, (and his Jeath makes her free, she being bis Oorm-t-truludc), it i. 
obligatory on her to observe the [ddut of her master for tbreo menses 
(becaase after the civorce, she again besame iawfcl te hər master, who 
might have had connexion witk ber, and she mast, therefore, observe the 
Jddut}. And Sharri, on whan be peace, says, tnat such Jddut consists cf 
oue menses (because a single menses is sufficient to show absence of preg- 
nancy). Rat if she does not get her menses, then her Iddu! for ber 
master’s deatb is three months ‘without any difference of opinion). 
And if she is pregnant, thea the JIddut for her master's death is the 
time cf her delivery. 


2876. (1976.) And if the said Oomm-i-wulud (ss in 1975) kiases 
with desire her master's son (hy which she becomes uulawful to her 
master, und this unlawfulness renders it necessary for her to observe /ddul, 
and such //dut would, if the master continues to live, be that ofa 
female slave), chen in case the master dies (after the vunlawfuilners bas 
£rigen) the same rule holds good (as regards her Jddut as in 1975). 


2877. (1977.) Aad if the Oomm-:i-wulud's busband nnd master both 
die, مھ‎ that the space of time between their deaths ia less than two months 
and five days, and it cannot be ascertained which of the two died first, she 
shall observe her Jddut (as a matter of precaution) for four months and 
ten days (because if the master died first, the woman would become free, 
and her Jddut would be four months and te. days on account of ber 
husband's death’; and if between their deaths the intervening space of 
time is two months and five days, or more (and it does not appear who died 
first), then she shall observe her 7ddut for fcur months and ten days and 
three menses (because if the husband diez first, the wife's [ddut would 
be that of a female slave, viz., two months and five days, and the master 
having died more than two mouths and five days after ber husband's 
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death, she had become iawfn! wo her master after the gapiry of 267 
Iddut of two months and fire days; ard havwey become lewiai te tue 
master, abe must observe tle 704: after her master s deatu ب‎ and موه‎ 
becume a tree woman Ly her masters death, the /ddut is t5;2e ۰ 
[f the waster dies first, then the Oomm-:-v-iud becomes ^ free Womar : 
tnd the husband's eubsequert death weuld 5-iag on the wife the l'abitity to 
observa Iddut for fou: months and tem Gays. if it 2*n3act be sacertaine ! 
rho died earlier, the louger of the two Jdduls sbail te takeu, aad thai 
is foar months anc ten days plns three menses). 

And if the time hat intervened Letween iLeir dezins cannct at ۰ 
be ascertained, then ho 774+1 of death and three merces shall be تزع‎ 
together according ما‎ ihe view taken by Aboo Vasoof and Xano:-e-, 
on whom be peace; but Aboo Hareefa, on whom -be pace, seyê, that slie 
shall observe ber Iddu? for four montha and ten days, مده‎ thero ıa 2° 
condition of menses iu this "idu! (that is, in addition to foar months 
and ten days, it is uot necessary foc her to cbsecve iddus for tires 
menses alo). ۱ 

And if there bas been a reversivle divorce, and tho master then dies, 
then also the above ruie holds good, aud tke womar shall not inherit م‎ her 
husband (because the case is that the tasband cf an Oomnm-ieuliu« hes 
divorced her reversibly, and tben after the divorce tbe maeter dics ; ibe 
husband also dies after the divorce, but who died first cannot be &scer- 
tained: what shall be the "rule in this case as regards inberiteuce? If 
the husband bad died first, the wife would have still been c siavo, and tha 
lid for the huabapi's death would have been two months and five days, 
and she wonla bave Seen bound to obaerve this Zddwi, the divorcee being 
Bwwe, and ane would have certainly not inherited to the husband, she 
being a sleve giri: if the master had died first, then his death would 
lars made her free, and ber ۴444 on her husband's leath after s Bijus 
diverce would have beer the 72۶ obligatory on n free woraan for her 
hnabaná's death, and that Iddut ia four months and ten days, and she would 
have inherited to her husband toa certaiuty having bean a free woman 
at her huaband’s death. Therefore, when it cannot be known whether 
the master or the husband died first, then there arises & doubt as to what 
tort of Iddut ehe shall bave to observe — whether that of a Hoora (i.e , a 
free woman) or that of a female slave; and therefore the iddut shall be the 
longer period so as to make it certain that te Lii bas expired: aad then 
Wises s doubt whether she shal! iabe | to ber khesoand or no$; but 
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inasmuch as inheritance is not established when tbere is a doubt, the 
woman shall not inherit). 

2878. (1978. And sometimes four Idduts become obligetory on a 
woman ; that is, when the husband pronounces a reversible divorce on his 
infant wife, who is the female slave of somebody else: she must |l) 
observe her Jddut for a month and a half (because she not being capable of 
menses and being a slave, her Jddut is half of that of a free woman who does 
not get menses, and whose 7244 is three months; if the female slave gets 
her menses her /ddué would be two menses) ; and if she attains her puberty 
(and gets her menses), during the Jddui, then her Jddut (arising from 
the same cause, viz., the reversible divorce) shall be altered (from one 
month and a half) to two menses (this is Iddut No. 1I); then if her 
master smancipates her during the Jddut, then her Iddué (arising from 
the same cause, .قد‎ the aforesaid reversible divorce) shall become three 
menses (this iw, Iddwt No. III); and if the husband, who hes divorced 
ber, dies during the 7ddut, then her 784+ shall be altered into a period of 
four months and ten days (this is Iddut No. IV). 

2879. (1979. When a Kitabya woman is the wife of a Moslem, her 
Iddut is like the Iddut of a Moslem woman in case of divorce by the husband 
or his death; that is to say, the free Kitabya woman is like the free 
Moslem woman; and the XAtiabya slave woman is like the Moslem slave 
woman. 


But if the Xstabya woman is the wife of a Zimmee, then there is no 
Jddut obligatory on her iu the event of the death of her husband or Firat 
(that is, separation) from him, according to the view of Aboo Haneefa 
on whom be peace, except when she is pregnant, in whicl: case she shall be 
prevented (or kept back) from her (new) husband (if she has married any- 

`y) until she is delivered; and Aboo Yusoof and Mahomed, on whom be 
ce, say, thet she is obliged to observed Iddut. 


2880. (1980.) And & woman (originally an infidel) who leaves (or 
makes Hirui from) the Dar-ool Hurub (as a Moslem, leaving her husband 
behind as an infidel —that is, the woman is a Moochajera), shail not be 
obliged to observe Iddut. 

2881. (1981.) A man admits that he divorced bis wife five years 
ago; then if the woman falsifies him as regards the time stated by the 
husband, or says, **[ do not know (when he divorced me);" she shall 
be obliged to observe the Iddut from the time of the husband's admission 
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(because the divorce sball be considered as having been given on the date 
of the admission); and the woman shall be entitled to maintenance and 
residence; but if the woman confirms the husband's statement regarding 
the time, then it is stated in the Asul, that it is obligatory on her to observe 
the Iddué from the time of the divorce (that is, she shall reckon the Iddut 
from the time the divorce is alleged to have been given; and if the 
144+ has expired, she can marry at once; if not, she must complete what 
remains to be completed) ; and in the Fatwa it is laid down that she must 
observe the Iddut from the time of the admission (by the husband); and 
(therefore according to the Fatwa) the effect of confirmation by the woman 
of her husband's statement does not appear except in avoiding the right of 
maintenance (that is, when the woman confirms the husband’s statement 
regarding the time of the divorce, then she shall observe Iddut from the 
time of the husband's admission, bnt she shall not get maintenance; but if 
she falsifies him, she shall observe Iddut from the time of the admission, 
and she shall get maintenance). 

3882. (1982.) When a free woman, who has been divorced, admits 
that her Jddut, reckoned with reference to monses, has expired, she 
thall not be confirmed in her statement, unless two months have expired 
from the date of divorce (because it is possible for three menses to expire 
in two months) : and this view is correct. 

2883. (1983.) When a woman receives intelligence of the fact that 
her absent husband has divorced her, or of the fact of the absent husband’s 
death, her Jddut shall be considered from the time of the death and 
the divorce according to us (that is, Aboo Haneefs, Mahomed and Aboo 
Yusoof), and not from the time of the intelligence. 

2834, (1994) A man says to his wife, with whom he has had inter- 
course, ** Koolluma, or as often as thou shalt get menses and become pure, 
thou art divorced; " and she gets three menses (and the effect is that 
"x divorces shall be caused): her Iddut shall commence from the first 

70706 
1d3ut of 2nd Divorce. 


— — — — : 
Ist Divoree 2nd Divoree 3rd Divorce‏ 
— — 
ee es VI‏ ب — V‏ ۵ او 1V sepa‏ و وا و و ےا ہا وم 111 s..‏ 5ا سے وم و و و t... II‏ عو ہے ہے Menses I‏ 


— سسس سا سر‎ 
۲0006 of lst Divorce. — Iddut of 8rd Divorce. 

2885. (1985.) When the wife of an absent husband receives intelli- 

g*nce of his decth from one man, and intelligence of his being alive from 
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two men, then, if the man who informs her of bis death, gives testi- 
mony that he szw the husband's death or his funeral, and if he is s just 
man, it is competent to the woman to observe Iddut, and to marry; this is 
when the two men (who bring intelligence of the husband being 
alive) do not state the date (when they last saw him alive); but if they 
state the date, and the date when they saw the husband alire is after (the 
date when tbe other man says he saw his death or funeral), then their 
testimony is preferable. | 

2886. (1986. A man marries a woman and has sexual intercoure 
with her; he then says, “ I made an oath in the past that, ‘if I ever marry 
a Syeeba, she is thrice divorced,’ but I did not know that the woman was 
a Syeeba:” divorce shall be caused by his admissiou; then if the woman 
confirms him (iu the fact that she is a Syeebs), she shall be entitled to half 
of the dower by reason of the Jivorce ‘which occurred as a consequence of 
the condition) before sexual intercourse, and she shall also be entitled to 
her proper dower on account of sexual intercourse (from doubt arising 
from the circumstance that he believed her to be his wife whereas she was 
not on account of the divorce having takeu place), and she shall be obliged 
to observe Iddué on acccunt of such sexual intercourse, but she shall not be 
entitled to maintenance, because the woman has (by her statement in effect) 
confirmed the husband as regards the occurrence of the divorce before sexual 
intercourse (because there is no Iddut here from divorce, inasmuch as thé 
woman was ghyr mudkhool biha, that is to say, one with whom there was no 
sexual intercourse before the time of the divorce, and, therefore, there i$ no 
right to maintenance); but if the woman falsifies the husband in hia oath 
(that is, she says, “ your oath has not resulted in my divorce, because I 
was nota Syeeba”’), then she is entitled to one dower, and she shall be en- 
titled to maintenance; because the woman says that the divorce was 
(only) caused upon her by the admission (or allegation) of the husband 
after sexual intercourse (that is, she says, * there is no valid divorce be- 
cause 1 was not a Syeeba, but the divorce has only been caused by the 


husband's admission or declaration made after intercourse,” and, therefore, - 


the divorce takes effect after sexual intercourse, in wbich case the نت‎ 
becomes payable, and there 1s a right to maintenance). wad 


2887. (1987.) A man divorces his wife thrice, aud when aui has 
observed her Iddut for two menses, he has sexual intercourse um 
compulsion; tnen if the husband has sexual intercourse whils 
having divorced her, it is obligatory on her to observe s full Tin we 
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commenced afresh (becanse she knew for certain that he had divorced her 
thrice, and therefore there is one 1007۶ of divorce; and the husband 
having forgotten the divorce, has intercourse with her, and this intercourse 
is frcm doubt, and, therefore, there is another Iddut obligatory by reason 
of intercourse from doubt: there was Tudakhool in one menses) ; andif he 
admits the divorce and (still) has sexunl intercourse with her by way of 
Zina, then she shail not observe an Iddut iri full in the future (that is, n 
fresh Iddut shall not be observed ; because there ia no Idlut for Zina). 


2x38. (1988. So also if a man gives his wife an irreversible 
(bain) divorce, or gives her three divorces, and then remains with her for 
a time ; then if he so remains, whilst denying the divorce (and the woman 
has no proof of divorce), her Iddw shall not expire (whilst he remains 
with her) ; but if he so remains with her, whilst admitting the divorce, 
then her Iddut shall expire (with the expiry of three menses). 


2889. (1989.) A man divorces his wife thrice, and conceals the fact 
from the people, and when the woman has had two menses, he has sexual 
intercourse with her, and she becomes pregnant, and he then admits having 
divorced her, she shall be entitled to maintenance until she is delivered ; 
(because after the divorce, although it was concealed, three menses 
would have put an end to her Iddut, but the intercourse took place within 
that time, and, therefore, the intercourse was from doubt which created 
the obligation of Iddut, and the conception extends that Iddut up to the 
time of the delirery). 


2890. (1990.) A man divorces his wife thrice, and then she marries 
another man at once, and the second husband has sexual intercourse with 
her, and then separation is cffected between the woman and the second 
husband (the marriage being invalid as having taken place within the 
Iddut): the woman shall be bound to observe her 7ddut for three menses 
on account of both the husbands (and there shall be Tudakhool or merger 
in all the three menses) but her maintenance and residence shall be on the 
fest husband. 


Contrary to the case of a woman (who is) in & subsisting marriage 
(that is, who is not divorced by her husband), who marries another man, 
and the second husband has sexual intercourse with her, and then 
Separation is caused between her and the second husband; in this case 
the first husband shall not be bound to maintain her as long as she is in 
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her /ddut (from the second hasband, whose marriage with her was ۵ 
but there is liability to Jdduton account of shoobah-i-Akd, which rendered 
the intercourse as one from doubt); because when she gave herself in 
marriage to the second husband, and the liability to Jddué from the 
second husband became obligatory on her, she became (as regards the 
first husband) rebellious (Nashisza); and, therefore, she is not entitled 
to maintenance (from the first husband). 


Bat as regards the woman (as in the first case) who became com- 
pletely separated (mubfoota), it is not her act in giving herself in marriage 
during the Jddut that prevented the husband from having acoess to her, 
but the triple divorce already given by the husband prevented such acces 
before she married the second husband; (so that, even if she had not married, 
she would not have been in a position to receive him). 


2891. (1991.) A man marries a woman by way of an invalid 
(Fasid) marriage, and has sexual intercourse with her, and separation is 
caused between them: she shall be obliged to observe J/ddut for three 
menses from the time of the separation. 


2392. (1992.) A female minor attains her puberty; (the rule for 
a girl attaining puberty is when she gets menses or when she has emission 
or Jhtilam or when she conceives): she then sees blood for one day, and 
the blood then ceases, so that one year expires (the rule being that blood, 
to constitute menses, must appear or be seen for three days, but if less, then 
it ia not the blood of the menses, butis due to sickness); her husband thea 
divorces her: she shall observe Jddué for three months; because if blood 
does not continue for three daya, it does not amount to menses, and the 
woman, therefore, continues to belong to that class of women who reckon 
their Jddut by reference to months. | : 


[Norm.— See Fath-ool Kudeer, Volume II, page 349, and Budd-o0l 
Moohter, Volume II, page 1026. Ifa man gives a Rujue or reversible 
divorce to his wife, and she gives birth to a child within two year 
from divorce, not having, in the interval, made any admission that her 
Iddut had expired; then the nusub of the child shall be established in the hus- 
band, and he shall not be held to have made Rujaat or revoked the divorce; 
because the conception is referable to a time before divorce. If she gives 
birth toa child in more than two years or in twenty years from the time of 
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the divorce, without having made any admission in the meanwhile that her 
Iddw! had expired, even then the mwewb of the child shall be established in 
the husband, and it shall be held that she isa Moomtuddet-ool- Toohur (or a 
woman, who bas long intervals of menstruation) ; because the lowest period 
of purity or freedom from menses is fifteen days, and there is no limit 
to the longest period of such purity, so that the longest period might be 
ten years or more: and it shall be held that she gets her menses at very 
long intervals, and that her Iddw£& which consisted of three menses, was 
very long in duration, and that ber husband bad intercourse with ber in 
one of such intervals during the .84آ‎ and that the child was conceived at 
a lime which was between six months and two years, calculated back from 
the date of the birth; and that the husband having had intercourse after a 
reversible divorce during the period of 124, he has revoked the divorce. 
This shews that when the period of Iddué is counted with reference to 
menses, there is no limit to that period, and the period might expire in 
two or three months, or more: it may take ten or twenty years to expire. 
If she were to get her menses once, and were not to get it afterwards for 
some time, it does not follow that she would have to reckon her period of 
Iddut with reference to months, and not with reterence to menses; on the 
other hand, her Idduf must be with reference to menses as long as she 
does not reach the age of Ayas, which is fifty-five years]. 


2898. (1998.) A man divorces his wife, and then compromises with 
her for something on account of her maintenance during the period of the 
Iddwi; then if her Iddut is to be reckoned with reference to months, the 
compromise shall be valid; because (in that case) the time of the Iddut is 
known. Baut if her Idd« is with reference to menses, then the compro- 
mise shall not be valid; because the period is not known: and it is not 
possible to render (or to construe) the compromise as s release on behalf 
9f the woman in regard to some portion of her maintenance; because 
release from (even the whole of the) waintenance after divorce is not valid, 
just as it is not valid whilst the marriage lasts. 

2894. (1994.) And if a (divorced) woman compromises, after having 

(bain or) completely separated from her husband, for something in 
lieu of the hire for suckling the child, then the compromise is valid. 


2896. (1995.) And if a (divorced) woman compromises with her 
husband, in lieu of her residence, for dirhems (or for anything else), the 
43 
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compromise shall not be valid (that is, such a compromise is not at all 
valid, residence being the rigbt of God). 
God knows best, 


Srecrrow III. 


ON WHAT 15 FORBIDDEN (OR UNLAWFUL) TO THE (MOTUDDA OR) WOMAN: 
5710 IS OBSERVING HER IDDUT. 


2896. (1996.) A free Moslem woman, observing her Iddut 06 6 
or of separation, but not of death, shall not go out of her house in the 
night or day, except, when necessary, cn account of fear of the hous 
tambling down or catching fire, or of danger to property. 


2897. (1997.) And a woman, who is observing her Iddut on account 
of her husband's death, shall go out of the house at day time for her 
necessities connected with maintenance (because she must earn her oan 
maintenance in this case, but in the case in 1996, the maintenance is 
generally obligatory on the husband). 


2898 (1998. And she (that is, the woman who is observing ber 
Iddut on account of ber husband's death), shall not pass her night except 
im the room of her husband (that is, in the room assigned to her by her 
husband). And it is reported from Mahomed, on whom be peace, that it 
is competent to her to pass her night (or time) in a room different from 
that of her husband for less than half the night (that is, in an adjoining 
room or a room close by, for the sake of company). And what is con- 
sidered proper in this matter (that is, in the matter of rhe room where 
she must pass her night and complete her Iddxt) is the place wuere she 
used to reside before separation. $ 


2899. (1999.) But as regards a woman, whose — in dei 
if the sbare she receives by inheritance in her“ hasband's house, is 
sufficient for her, then she shall reside in that share; and if among at the 
husband's heirs, there is one who is not (Maharim or) 6 fol to he 
(as regards marriage), then, if it is poesibie for her to seclude herselt 
from him, or to put up a screen between her and that heir, then she shall 
reside in her share; but if her share is not sufficient, then it shall be com- 
petent to her to go out of the house for euch necessity (that ie to ره‎ | 
out and seek for another residence): so also if she eutertains fear at 
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ber (Mula or) fcrnitare (and property) in her husband's house, which she 
has received as her share. But she shall not afterwards go out of the 
house to which she may have removed. 


2900. (2000.) And if the husband divorces his wife whilst she is 
living with him in a tent, and the husband goes about from place to place 
for grass and water, then, if there is no clear harm to himself or to his 
property, he shall leave her (during his temporary absence) in that place 
that is, in that tent); and it shali not be competent to him (iu that case) to 
take her along with him, and it shall not be competent to her to remove 
from that place (that is, from that tent). But if he apprebends clear 
(positive) harm to himself or to his property by bis leaving her in that 
place (or tent), then it shall be competent to him to remove her (and 
take her with bim) on account of such necessity. 


2901. (2001. When a woman is observing her Iddut (on account 
of her husband's death) in a house in which there is nobody with her, 
and she has no fear of thieves or neighbours, but she is afraid on account 
of death having taken place (that is, superstitious fear) ; then, if the fear 
is not very intense, it shall not be competent to her to remove from that place ; 
because (only) slight fear is equivalent to a feeling of loneliness (wuhshut) ; 
butif the fear is intense, it sb-!! be competent to her to remove from that 
place; because if she were not to remove (notwithstanding this), there 
might be danger of her losing her understanding or the like. 


2902. (2002.) A woman obtains Khoola from her husband in consider- 
ation of the maintenance for the period of her Jddut, and she is under the 
necessity of earning her maintenance: the learned lawyers have entered 
into a discussion in thia matter; some of them have held that it shall bə 
competent to her to go out of tie house like a woman whose husband is 
dead (and who must earn her owu maintenance); whilst others have held 
that it shall not be competent to her to do so; and thie view is the 
approved one, because ehe has, of her own accord, rendered her right void 
(by giving up her right to maintenance for the purpose of obtaining ‘ıe 
Khoola); and it shall not, therefore, be competent to her to advance the 
same (that is, the necessity for earning ber maintenance) as an excuse. 


3903. (2003. A woman, who is observing her Iddut shall not 
undertake a journey for the purpose of making a pilgrimage, or for any 
other parpose; and her husband shall nct take her on his jonrney accor- 
ding to us (that is, Aboo Haneefa, Mahomed and Aboo Yusoof); but 
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Zocfur, on whom be pesce, says, that in case of a reversible divorce, it 
shall be competent to the busband to take her with him on his journey. 
2904. (2004.) But if the husband takes her (i.¢., a wife divorced 
reversibly) along with him on bis journey, without intending revocation of 
the divorce, then the husband shall not be held to have revoked tbe divorce 
(by the mere fact of his having taken ber along with him on his journey). 
But if he takes her along with him on his journey, baving cited 
witnesses to his revocation of the divorce, it shall be competent to him 
to take her along with him on his journey (because he has revoked the 
dirorce; and a man intending to recoke the divorce should conform to 
this course; because otherwise there is no presumption of revocation 
from the mere fact of bis having taken the wife with him on his journey). 


2905. (2005.) And if the husband takes his wife along with him on 
his journey before divorcing her, and then (whilat in the journey) he divor- 
ces ber irreversibly (bain), or dies leaving ber surviving, then, if the distance 
between the house where she lived (and from where she started on the 
journey) and the place in the journey where the death or divorce took 
place, is less than the time (technically) prescribed as the period of jour- 
ney (that is, three days), she shall return to her house; and if tbe 
distance to the house where she lived is equal to tbe time of the (technical) 
journey, but the distance to the destination is less than the distance 
prescribed (technically) for a journey, then she sball proceed on ber 
journey ; but if towards each of them (that is, towards her house as well 
as towards the destination), the distance is that of a journey (technically 
known as such), and the event (that is, the death or divorce) has taken 
place in the open plain (Mufasat, i.e., where there is no habitation), ther 
sbe shall proceed to the nearest house of protection ; but if (at the time 
of the event) she is in a protected place (instead of being in a plain) she 
shall stay at that place according to Aboo Hnneefa, on whom be peace; 
but the two disciples of Aboo Haneefa have said that if the woman finds 
& man who is (her Maharim or) unlawful to her (for marriage), sbe 
shall go out with him, to whichever of the two places she likes (whether 
to her own house or to the destination, both being equally distant). 


But if the divorce was reversible, she shall aot separate from her 
husband in any case (whether the divorce bas taken place in the open plain 
or in an inhabited place, and whatever be the distance to her own louse or 
to the destination.) | 
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2908. (2006.) And it is allowable to a woman, who is observing her 
Jddui,to go out as far as the court-yard (sahan) of the bouse; and if 
the house consists of several rooms, each of which is occupied by persons 
(who are not unlawful to the woman for the purpose of marriage) then 
she shall not go out as far as the couit-yard. 


2907. (2007.) And if the room, in which the woman, who is observ- 
ing her Iddut lives, ie taken by ber on hire, the hire shall be pay- 
able by the husband. And if the husband is absent, and the owner of 
the house demands the rent from her, she is bound to pay the rent and 
live there ; and if she is not able to pay the rent, it shall be competent to 
her to remove to another house: so also shall it be competent to ker to 
remove if the owner of the house ejects her. 

2908. (2008.) And if the woman, who is observing her 3:4, is a 
minor, it is lawful for her to go out of the house, unless the divorce is 
reversibie, when she caunot go out of ths house except with her has- 
band's permission. 

2909. (2009. Anda Kitabya woman is in the same position as a 
female minor in this matter (i.e., in tlhe’. matter of going out of the 
house). 


2910. (2010) And if the woman, wbo is observing her Jddut, is 
(a Mumlooka or) owned-property, being a kia (:.e., a mere slave without 
any right whatever). or a Mookatuba or an Oomm-1-wulud, it shall be com- 
petent to her to go out of the bouse if her master has not assigned her a 
fixed room (Tubweech). And if tlie master has assigned her a fixed room, 
she shall not go out of the house, except when the master turns her ont. 

2911. (2011) And a woman, who is observing her Iddut (after bain 
divorce, or after her husband's death), shall (if she is grown up, and of age) 
avoid all ornamentation (to set off the charms of her person); such for 
instance as the ase of antimony (or collyrium), the use of henna 5-04 (the 
practice of) illuminating the face (Khizab), the ase of oil or the putting on 
of ornaments, using scent, wearing scented cloth, and cloth colored 
with saffron, and cloth colored red, except when the cloth is so colored 
that if washed the color suffers no deterioration, and the wearing of Kusb 
cloth (a fine linen cloth made in Egypt). Andit is reported from Aboo 
Yusoof, on whom be pence, that there is no fear if she wears silk and 
Kusb. 

And if the woman is observing her Iddu£ on account of reversible 
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divorce, it shall not be ovligatory on her to go into mourning (or obserre 
Hidad). 

Tke prohibition agsinst the use of antimony is when the antimony 
is used for the parpoee of ornamentation ; but when she tses antimony 
not for the purpose of ornamentation (but for its medicinal virtoe), 
it ia allowable to her to do so. So also if she wears silks or uses oil ca 
account of pain, and not with the cbject of ornamentation, it is allowable 
to her to do so. 


2912. (2012.) And if she (that is, the woman, who is observing her 
Iddut) comba her hair, then the learned lawyers bave held that if she ases 
that part of the comb where the teeth of the comb are more wide apart, 
there is no harm in ber using the comb; but what is abominable for her 
is to use the other side of the comb, because auch side of the comb is used 
with the object of adornment. 


2913. (2013.) And soif she (that is, the woman, who is observing 
her Jddut), has ouly one suit of clothes, it is lawful for her to uso the same, 
although the same may be colored. 


2914. (2014.) And if a man marries a female slave (belonging to 
another) and if after baving intercourse with her, he becomes her owner, and 
she gives birth (to & child) from him, the marriage between them shall 
become (cancelled or) invalid (Fasid), it is not obligatory on her to (abstain 
from decorating her person or) cbserve mouraing (Hidad). And if the 
busband (now her master) is desirous of giving her in marriage to 
another persor, it shall not be lawful for him to do so, until she gets 
two menses (from tbe time of purchase when the marriage became unlaw- 
ful). And if he emancipates her (after purchasing her), it is obligatory 
on her to observe two Idduts, one 10444 resulting from the (cancella- 
tion or) invalidity (or Fusad) of the marriage, (in which the IJddut con- 
sists of two menses, aee paragraph 1955), which carries with it the liability 
(to abstain from decorating her person or) observe mourning (Hidod); 
and the other Iddut is the Iddut of emancipation, whick does not involve 
(the necessity for) H*dad (and the pericd of this Jzdut is three menses, see 
paragraph 1953); abe will thus observe mourning (Hidad) for two 
meuses (in which both sorts of Iddut combine and run on, 80 that there is 
Tudakhool or merger between them in regard to the two censes relating to 
tbe two Idduts) and not in the third menses. And if the husband (now 
master) emancipates her after the woman has had two merses (by which 
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the Iddut of the cancellation of the marriage becomes completed) after 
the marriage had (been dissolved or) become (Fasid or) invalid (on 
account of the purchase as aforesaid), it is obligatory on her to observe 
her Iddut for ihrce menses (because her status now becomes changed 
and she becomes a free woman, ind & slave when she becomes a free 
woman shall observe Jddut for three menses) and there is no obligation 
to obeerve Hidad in this case. 

2915. (2015.) And a woman, who ia observing her Iddui from an 
invalid (or Fasid) marriage, is entitled to go out of the house, and there is 
no liability of mourning on her (because there was no naimut-i-nikah 
or blessings of marriage which she could have lost, and for which she 
might express mourning? just as itis not obligatory on her to observe the 
Iddut of death (because she is really no wife). 

2916. (2016) And a Kitabya women is not obliged to observe 
mourning. 

God knows best. 


Section IV. 
ON THE MOTUDDA (OR A WOMAN OBSERVING HER IDDUT) WHO INHERITS. 
9917. (2017. A man gives reversible divorce to his»wife, and then 
dies whilst the woman is ouserving her Jddut (from such divorce) : sbe ehall 
inher't, whether the divorce was given whilst the husband was in health or 
in sickness: so also if the woman dies whilst she is observing her Iddué 
(in a reversible divorce), the husband shall inherit to her. 


2918, (2018. And if the husband irreversibly divorces his wife whilst 
be is in health, and then becomes sick and dies whilst the woman is observing 
ber Iddut (from euch divorce), the woman shall not inherit to ber hasband 
(because having divorced her whilst be was in heelth, his divorce was bond 
fide, and he was not actuated by any motive to deprive her of ber right of 
inheritance); but if he divorces her irreversibly whilst be is sick (s.e., in 
Murs) ; then, if the divorce was given by him st the woman's request, she 
shall also not inherit (because tne woman herself acted to the detriment of 
her future right of inberitance); but if he divorces her irreversibiy with- 
ont a request from her (and this is the case in which the husband is Farr- 
bil-Tulak) and after the divorce the husband dies whilst the woman is 
observing her Iddut from such divorce, then the woman shall inherit to 
her husband according to us (Aboo Haneefs, Mahomed and Aboo Yasoof) ; 
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but if the husband dies (not whilst the woman is observing her Iddut, 
but) after the expiry of the Iddut, then the woman is not entitled to 
inherit to ber husband: bat Malik and Ibn-i-Aboo Layla, on whom be 
peace, say, that the woman sball be entitled to tbe inheritauce (eren if 
the husband dies after the expiry of the Iddut). 

2919. (2019.) And the principle in this matter is that when one of 
the spouses chooses to get separated after the accrual of the right of the 
other to his (or her) property (and such right of the heir arises at the time 
of the Murs-ool-mout of the owner), tben the other person shall inherit 
to the first-mentioned. And the right of the other to the property 
of the first- mentioned person, accrues only when one of the spouses (i.s., 
the owner of the property) is reduced to a condition when destruction 
(*e., death) is (ınore) probable from his condition (than his survival) by 
renson of sickness or other cause, (e.g., when & mau is being taken for 
Kisas) : and the right of the other person does not appertain when the 
first person is only sick (without being reduced to such a condition 
as aforesaid), because no man is free from sickness, and every disease 
does not lead to destruction. 


2920. (2020.) And it is necessary to lay down a rule (for Murs- 
ool-mout) which shall be universal. The learned lawyers have held that if 
the sick man is & man who has become thin from sickness, so that he 
becomes bed-ridden and is rendered incapable of maintaining organization 
in (or managing) outside affairs, and his sickness is every day increasing, 
then the right of the other party (that is, the wife) accrues to (or comes 
to be connected with) his property; because the probability from bis 
condition is dissolution ; and then if such a man, in such a condition, 
divorces his wife, he is suid to be a Farr (i.e., literally one who is ran- 
ning away, that is, a run-away with bis estate, or one who is trying to 
prevent his wife from inheriting to bim). 

And if & woman is sick, then some of the learned lawyers hare said 
that if she is not able to sny her prayers standing, and is unable to go to 
the privy (or mukhruy) without assistance, she is beld to be bed-ridden 
(Saheb-i-Firash). And regard is to be had in her case to inability to 
manage inside (or internal domestic) affairs; and in the case of a man, 
regard is to be had to incapacity to manage outside affairs. 

Buta person who is able to go about to meet his wants, but gets fever 
every day, is like a man in health. Buta person who is decrepid (Mook'ad 
or cripple) and one who is suffering from paralysis, whose complaint does 
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not go on increasing every day, is like one in health. Soalso one who is 
wounded or is saffering from pain, but who is not by such wound or pain 
rendered bed-ridden, is like one in health. 

2921. (2021. Andif a man, who is bed-ridden, divorces his wife, 
and is afterwards kiiled, or dies during that sickness from a cause 
other than that sickness from which he was scffering, that man shall be 
beld to be a Farr. 

$923. (2022.) And if one, who is arrayed in rank against an enemy 
for battle, divorces his wife, he is not to be held a Farr; but if he 
advances from his rank to (biras or) engage with the enemy in an actual 
fight, and divorces his wife, he is held to be a Farr; but it is reported 
from Aboo Haneefa, on whom be peace, in the Nawadir, that snch a 
man shall not be held to be a Farr. 

2923. (2023.) And if he who is imprisoned under a sentence of 
(Kisas) death, or of being stoned to death, divorces bis wife, he 
shall not be considered a Farr (because his death is not imminent — 
mercy might be extended to him); but if be is taken out for the 
purpose of being put to death, and then divorces his wife, he is h ld 
to be & Farr. 

2994. (2024) And when a man is riding the ocean, and the abip 
goes to pieces, and he remains on a plank, and divorces bis wife, he is beld 
fo be a Farr; bat if he gives the divorce after tbe commotion in the ship 
(caused by a storm) bas begun, but before the ship goes to pieces, he is 
not held to be a Farr. | 

2995. (2025.) And if a man becomes bed-ridden, and divorces his 
wife, and then recovers, and then again becomes sick and dies, (even) 
whilst bis wife is still observing her Iddut, be shall not be held to bea 
Farr. 

2998. (2026.) And if a sick man says to bis wife, “I divorced thee 
thrice wbilst I was in health," and the woman falsifies him (saying, ** You 
did not divorce me whilst in health,") and the husband then dies whilst 
the woman is still observing her Jddut (that is, Iddut of what is to be 
considered as divorce resulting from the man’s own admission of divcrce) 
the woman shall inherit to her husband. 

2997. (2027. And if a sick man gives his wife a complete (bain) 
divorce after he bas had sexual intercourse with her, and afterwards 
says to her, “ When I shall marry thee, then thou art thrice divorced," 

50 
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and then marries ber during the Iddut, tha women shall become thrice 
divorced. And if the husband dies (after tha fresh marriage which pro- 
duced fresh divorces) whilst the wice is still observing her 122:4, then the 
husband's death is beid to bave taken place in the Iddut, which has become 
obligatory by the operation of the divorces consequent on the second mar- 
riage according to Aboo Haneefa and Aboo Yusoof, on whom be peace, 
(and he shall not be considered a Farr, and, therefore, she shall not 
inherit to her husband), and therefore, the consequence of Firar (or 
intention to deprive the wife of her inheritance by the bain divorce 
pronounced in sickness) involved in the first divorce is rendered void by 
reason of the subsequent marriage, (which nullified or removed what 
apparently was his intention in giving a divorce in sickness, viz., to 
deprive her of her inheritance by thus giving her a divorce in sickness, the 
subsequent marriage sbewed that he had no intention to be a Farr; and 
this marriage remored from him the wus,’ or quality or character of being 
a Furr: the divorces consequent on the second marriage took plece after 
that marriage, and that marriage negatived the intention of Firar); 
slthough this marriage is such that divorce was caused after it (that is, 
as a consequence of the marriage); but the marriage took place by ber 
own act, and, therefore, the husband shall not be deemed to be a Farr. 
(That is, the sick man having divorced his wife irreversibly, that divorce 
involred liability to Iddut; and if the husband had died during the 
742+ he would have been a Farr, and the wife would have inherited 
to him: but he marries her again during the 122:44, and the effect of 
that was that the existing iddui came to ده‎ end by reason of that very 
paarriage, so that the husband no longer remained a Farr; and if the 
marriage itself had not resulted in divorce, and if the husband had 
died, the wife would have inherited; but the marriage was such that by 
the husband’s previous oath, the marriage itself resulted in three divorces, 
and the effect of the divorces was that a new Iddut commenced as soon 
as the three divorces were caused —the previous Iddut having come to an 
end by the marringe; then the husband dies, after the first Iddut had thus 
come to an end as aforesaid, although the period embraced by it had not 
expired, and after the second Iddut had commenced; therefore, the dreo 
of the Firar kind was rendered nugstory). 

But, according to the view taken by Mahomed, on wlıcm be peace, it 
is obligatory on her to finish the first 74244 (and the marriage does not 
put an end to the first Iddut, because the marriage brings divorces iu 
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its train), and therefore if the firat divorce was given whilst the bus- 
baud was sick, then the woman sball inherit (and the hneband shali 
continue to be a Farr) ; and if tbe first divorce was given in health, she 
shall not inberit. 

(Bee Volume IT, Sharah Vikaya, pages 68 and 69, and Radd-ool Moob- 
tar, page 862. Talsek or condition in regard to divorce denotes that when 
the condition ia raalised, then the husband is supposed to say,—‘“* Thou 
art divorced.” If the husband is in health when he pronounces the 
formula of conditional divorce, and if the condition is realised whilst he 
is sick, then the case stands as follows :— If the condition is an aet of the 
husbaud, whether it is a necessary act, e.g., eating or drinking, or not, the 
woman shall be heir; if it is the acs of the woman, then if the act 
is a necessary act, she shall be heir, except according to the view of 
Mabomed and Zoofur; if the act is the act of the woman, but nots 
necessary act, tlien she shall not be heir; if the condition is not the ect 
of the husband or of the wife, then tbe woman shall not be beir. 
When the husband bas pronounced the formula of divcroe in a state of 
sickness, and the condition is realised in sickness, then the case stands 
as follows :— If the condition is the act of the husband whether the act 
is necessary or not, the woman shall inberit; if the condition is the 
act of the wife, and it is a neceasary act, then she shall be heir; if the 
condition is the act of the wife but the act is not necessary, then she shal! 
not be heir; if the condition ia not the act of the husband or the wife, 
then she shall be heir. it must be noted that the divorce in all theses 
cases shall be caused, and Firar does not interfere with the divorce being 
caused; it only, in certain cases, defeats tbe intention of the bueband to 
deprive the wife of her rigkt of inheritance]. 

#923. (2028. When a man becomes an apostate—may God prevent 
such a calamity — (and his wife rewnins a Moslem) and he ie put to death 
(as a consequence of his apostacy), or he goes into the Dur-ool Hwrwb, or dies 
(à natural death) in the Dar-ool Islam whilst an apostate, bie wife shall 
inherit to him (the case is so put because & doubs might arise whether 
she shall so inherit; for four causes prevent inberitance,— Rikk or 
being a alave; diferenca in religion; difference in country, that is, 
when the deceased lived in the Dar-ool Islam and the heir lires in the 
Dar-coi Hurub or vics-vers$ ; and murder of the late owner by the 
heir): and if the wife becomes an apostate, and then dies or goes to the 
Dar-ool Hurub, then if her apostasy was whilst she wos in heulth, her 
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hesband shull not inherit to ber, but if she was at that time sick (and 
dies of that sickness) then her husband shall inhezit to her, reasoning 
from weak analogy (Istihsan): and if both of them at once become 
apostate, and then either of them becomes a Moslem, and then one 
of them dies, then, if of tbe two the Moslem dies, the apostate shall 
not be an heir; bat if the apostate dies, then, if the deceased apostate 
was the husband, the Moslem woman shall inberit to bim, but if the 
deceased was the wife then, if ber apostasy was whilst she was sick, 
the Moslem husband shall inherit to her (because then her object in 
becoming an apostate was to deprive her husband of bis right), bat if 
her said act waa whilst she was in health, then he shall not inherit. 


[Nors.— See Rudd-ool Mooltar, Volume II, page 869. If the wife 
becomes an apostate, and, before the expiry of the Iddut, dies, or goes to 
the Dar-oot Hurub, then, if the apostasy was in sickness, the husband shall 
be heir by Inéihsan ; because it is clear that the reason pf her having be- 
come an apostate was to deprive the husband of his right as her heir, and 
she, therefore, becnme a Furr, althongh Kyas would lead to the conclasion 
that the husband should not inherit on account of the rule by which dif- 
ference of religion probibits rights of mutual inheritance: if the woman 
becomesan apostate whilst in health, then the husband shall not be an 
heir; because by the apostasy she became bain from her hasband, and the 
consequence of a woman’s apostasy not being death but imprisonment, 
her apostasy is not regarded in the light of sickness. But if the busband 
becomes an apostate, the consequence of the apostasy is that he shall be 
put to death, and, therefore, the period between his apostasy and bis 
execution is regarded like Murz-ool-mout; therefore the wife shall inberit 
to the husband whether his apostasy was in health or in sickness ; because 
apostasy is like Murs-ool-mout, and the apostasy having resulted in the 
cancellation or Fuskh of the Nikah, it is clear that this dissolution of the 
marriage and the subsequent separation between the parties took place 
whilst the husband was in Murz-ool-mout ; and, therefore, the busband 
became & Farr. If both the husband and the wife become spostate at one 
and the same time, their Nikah does not become dissolved; if, there 
fore, the woman returns to Islam, and the busband dies an spostate, she 
shall be heir to her husband; because, when the woman became * 
Moslein, the Nikah was dissolved, and the reason of the dissolution was the 
apostasy of the husband, and his apostasy is equivalent to Murs-ooi-mowu ; 
and, therefore, the husband became a Farr: if the hnaband returns to 
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Islam, then if the woman dies, the husband shall not be heir if the woman 
bad become an apostate whilst in health, because à woman's apostasy is 
aot regarded as Murz-ool-mout, and, therefore, the wife does not become & 
Farr, and the dissolution of marriage had cut off all relationship of 
busband and wife, and the parties bad become strangers: if the ۵ 
apostasy was whilst she was in sickness, then she becomes a Farr, and the 
husband shall be her heir]. 

2929. (2029) When the wife whilst she is sick, has sexual inter- 
course (Taawuf) with ber husband's son, and then dies during her Iddut, 
(resulting from the dissolution of marriage consequent on such iuter- 
course), ber hasband shall inherit to her, reasoning from (Istihsan or) 
weak analogy (because—see Rudd-ool Moohtar, Volume II, page 868—the 
woman's act was the cause of the separation; and her intention must have 
been to deprive the husband of the inheritance: she was, therefore, & 
Parra). 

2990. (2030) A woman, whose husband had divorced her thrice 
and then died, says, that the divorce was whilst he was sick (she, there- 
fore, claims that the man wes a Farr, and that she is entitled to inherit) ; 
but the heirs say that the divorce was in health, then (in the absence of 
any evidence to the contrary, the divorce shall be regarded as having been 
giten in sickness, and) the woman's word shall be believed. 

2931. (2031.) And if the wife, who is the slave (of another), is 
emancipated, and the husband dies, and the woman cliims to have been 
*mancipated whilst her husband was alive (she saying that the emancipa- 
tion took place firat and the death afterwards, because, in the event of the 
emancipation taking place before the death, she would have the position 
of ٭‎ tree woman and would inherit to her husband), and the beirs claim 
thet the emancipation took place after the husband's death, the word to be 
believed is that of the heirs. And if the master says, ** I had emancipated 
ber during the life of her husband,” the word of the master shall not be 
“ecepted (because he is interested in the question; because if she gets the 

itance, the master would be entitled by Willa to inherit tothe woman 
who is now free and whose property, in the event of her leaving no heir, 
would go, at her death, to the person, who was her late master: as a slave 
the had no capacity of inberitauce, it is only after ber freedom that sbe 
Geta a title to inherit). 

7932. (2032.) So also if the woman is a Kitabya under & Moslem 
iusbend, and she becomes a Moslem, and her husband dies, and she says 
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* I became a Moslem daring the lifetime of my husband," and the bern 
sey, “ No, on the other hand, she became a Moslem after the husband's 
death," tbe word to be accepted is that of the heirs (in the absence of 
byywna or evidence). 

$933  Á(2033.) A sick man divorces his wife (whilst be is sick, which 
would aot deprive the wife of her right of inheritance as the husband 


would be a Farr) the wife then kills her husband: she shall] not be 
entitled to inherit. 


3954 (2034. And if the sick man says to his wife, who is (the) 
elave girl (of another), * When thou shalt be emancipated, then thon art 
divorced thrice ;'' and if her Moula then emancipates her (and the dirorce 
comes iuto operation, and her Iddué commences) ; aud if the husband then 
dies whilst the woman is still in her Iddué: she shall be entitled to inherit 
(see note to paragraph. 2027). 

3935. (2035) And if the husband (who is sick) says to bis wife, 
who is the slave (of anotber),—“ Thou art divorced thrice to-morrow ; " 
and afterwards her master (or Moula) says to her, “Thou arta free woman 
to-morrow ;’’ or the Moula makes the commencement firat, and the husband 
makes the statement afterwards; and the morrow arrives: both the dirores 
and the emancipation shall take place, and the woman shell not inherit 
(because slavery isa cause of deprivation of heirship, and here both the 
divorce and the emancipation take place at once when the morrow arrives: 


the husband is not a Farr, because the wife.was a alave and not entitled to 
inheritance). 


29368. (2036.) And if ihe Moula saya to his female slave, “ Thon art 
free to-moirow;" and her husband says to ber, “Thon art thrice divorced 
after to-morrow ; " then if the husband knows, at the time he says so, ۶ 
the ۵۵ — has made the declaration, be shall be held to be s Farr 
(provided the husband’s statement was made whilst he was sick: obviously 
it was made to deprive bis wife of her right of inberitance: if be says 
so whilst in health, be is not a Farr in any case) : not otherwise, (that ia, if 
the husbaud did not know of the master’s declaration, he is not & Farr, 
although he might be sick at the time of makiug the statement; because 
this is a ense in which the woman, on account of her slavery, could bare 
no right of inheritance). 


-E —‏ و 


2937. (2087.) A man emancipstes bis female slave whilst abe is = 
the wife of another; Ler husband then divorces her thrice whilst ۱ 
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he previously knowiag ) م‎ knowing before giving the divorce), that the 
master has emancipated her: he shail be considered to be a Farr (and bis 
wife shell not be deprived of her right of inheritance, which he knew was 
secured to hor by her emancipation). 

3933. (2038. ) When a Moslem, who is sick, says to his Kifabya wife, 
“When thon shalt become a Moslem, then thoa ert divorced thrice," 
(apprehending that if sue were to become a Moslem before his death, she 
would inherit to him); she then becomes a Moslem, and the husband then 
dies; tbe buaband shall be held to be a Farr. 


3939. (2039. A woman lays claim against her sick husband that 
he divorced Ler thrico, and the husband denies the allegation, and the 
Kasee administera oath to the hasbaud, who takes the oath (iu support of 
his statement that be has not given the divorce) ; the woman then confirms 
the husband (saying he did not divorce me and my claim is false); 
the Lusband dies; tuen if she reverts to the confirmation before the 
huaband's death (that ie, if before Ler basband's death, she confirms his 
statement of there having been uo divorce), she shall be entitled to her 
inheritence; but if she reverts to the confirmation of the husband's 
statement after his death, then her confirmaticn is not valid (and she shall 
be bound by her statement that there was a divorce, and she shall not 
inherit). 

3940. (2040.) A sick man says to bis two wives, “ If you two shall 
enter the house, then you two are divorced thrice;” then both of them 
enler the house at once; the busband then dies, whilst they both are in 
their Iddut: both shali inherit to the husband (because the mau became © 
Ferr). But if one of ihe wives enters tke house before the other, then 
the, who entera first shall inherit to the husband, but the second wife 
thal) not inherit, 

3941. (2041) A man, whilst in health, says to his wife: > When I 
aud مد‎ and 20 desire, then thou art divorced thrice;” and he then be- 
comes sick; and the husband end the stranger both at once desire 
the divorce, or the husband desires the divorce, and afterwards tbe 
"manger desires the divorce; and then the husband dies: the wife shall 
not be entitled to inherit. But if the stranger first desires the divorce and 
Afterwards the hustand desires it, then the wife ebail inherit (because here 
the stranger's wish is not effective, and it is not until the busband desired 
the divorce that the divorce eame to he caused, and, therefore, the husband 
is considered to be a Farr). 
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[Norz to paragraphs 2040 and 2041. See Bahur-ool Raik, Volome 
IV, page 52, where the case in paragraph 2041 is exactly set forth and 
explained. The same reason applies to paragraph 2040. The reason for 
the rule in 2041 is this: the divorce depends on the wish both of the 
husband and the stranger; therefore the wish of only one of the two can- 
not be the cause of the divorce; but the wish of both, -hether found 
at once or one after the other, is the cause of the divorce; so that the 
divorce is caused in all three cases; vis., (1) when both the husband and 
stranger wish the divorce st one and the same time; or (2) when the 
husband declares bis wish first and the stranger afterwards; or (8) 
voice vered. But (I) wien both of them wish tbe divorce, the wife shall not 
be the heir; because the divorce does not take place simply by the act of the 
husband ; in other words, the husbaud’s wish is not the fall cause or Ilut- 
taam for she happening of the divorce: so also (II) if the husband makes 
the commencement and wishes the divorce, there can by his wish alone be 
no divorce, but when the stranger afterwards wishes the divorce, then 
the wish of both of them is now fouud, and the woman sball becoue 
divorced, but she shall not inherit; because the divorce was com- 
pleted by the subsequent wish of the stranger: in both these cases (I) 
&nd (II) although the divorce has become effective, still the husbaud 
is not a Farr: but if the stranger makes tho commencement and 
wishes the divorce, and the husband afterwards wishes it, then the 
divorce is effective as in the two aforesaid cases (I and II) but the 
husband shall be a Farr; because the stranger’s wish does not cause 
the divorce, and the divorce would not have been caused if the husband 
had not desired it, and, therefore, here the divorce depends on the act of 
the husband within the rule set forth in the note to paragraph 2027. As 
regards the case in paragraph 2040, tke act of both the wives is the cause 
of the divorce, and ench is a stranger as regards the other; therefore, 
when both of them entered the house at once, tle divorce was caused 
on each by the joint act emanating from her and from the other wife, 
and the act of the latter is that of a stranger so far as the former is 
concerned ; therefore the cnuse of the divorce on each is the act of a 
stranger within the rule set ont in the note to paragraph 2027; and, 
therefore, the husband would be a Farr ; and if one wife enters the house 
first, then by her entry alone there is no divorce at all, and when the second - 
wife enters the house, thon divorce is caused on both, whereas if she bad 
not entered the house, there would have been no divorce at all on either; - 
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therefore the act of the second was the cause of the divorce; the first 
wife shall, therefore, inherit, and the husband shall be a Farr to the extent 
to which she is concerned, because her divorce was caused by the act of n 
stranger, who ie the second wife; and the second wife shall not ۶٤ 
because ber divorce took place by her own act, and the husband shall 
not be a Farr to the extent to which she is concerned, because she herself 
did an act to her own detriment]. 

29429. (2042.) And when separation takes place between the spouses 
by an act (that is, at the initiation) of the wife, whilst the wife is sick, and 
then the wife dies during her 2224 (consequent on the separation) ; then 
if the separation amounts to divorce, such for example, as the separation 
which takes place, at her instance, on account of the husband's Joob 
e * * * * * (before marriage) or impotency, or 
Ikan, then, nccording to Aboo Heneefa, on whom be peace, the busband 
sball not inherit to the wife (because the separation beiug tantamount 
to divorce, and divorce being the act of the husband, he must be con- 
sidered to have himself put an end to the relationship of husband and 
wife, and giren up his right,—the divorce in the cases supposed being a 
bain divorce); but if the separation does not amount to divorce, such 
for instance, as the separation which takes place by reason of an infant 
female exercising her option of puberty, or by reason of the woman 
exercising Ler option of freedom, or by reason of the wife becoming an 
apostate, then the husband shall inherit to her. (Because, in the case of 
divorce, the divorce is the act of the husband done in health, and, there- 
fore, there is nothing to prevént his act done in health from being 
Operative as regards inheritance; but if the separation partakes of an 
act as emanating from the wife, who is sick, then the act shall not bave 
its natural effect so fur as inheritance is concerned). 

2943. (2043. A mau says to his wife, “ When I shall become 
sick then thou art divorced thrice;’’ he then becomes sick and dies of 
that sickness, whilst the wife is still observing her Iddut: the wife ۷۱ 
inherit to Lim (because his intention was to deprive his wife of ber right 
of inheritance, and lie shall be considered to be a Farr: and although he 
was in health at the time he made the oath, still the effect of the oath 
was that when he became sick, then, by a fiction of law, be must be held 
to have uttered the words,—‘“‘ thou art divorced "); but Abool Kassim 
Suffar, on whom be peace, says, that the woman sball not inherit 
(because the conditional oath was expressed while he was in health, and 

51 
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the fulfilment of the condition is not the act of the husband, and, there 
fore, the man may not be considered to be a Farr). But the correct view 
is that laid down first. 


2944 (2044.) A woman says to ber sick husband, “ Divorce me,” 
and he divorces ber thrice, and dies afterwards whilst the wonan is 
observing her Flint : ahe shall be entitled to inberit ; because the husband 
(im effect) made a commencement (by giving three divorces, instesd of 
responding to her request by giving her only one divorce), and, therefore, 
her right to the inheritance shall not become void ; just-as if she were to 
&iy, “Give me a revokable (Rujue) divorce " and the husband were to 
divorce her irreversibly. (Compare this with paragraph 2018). 

2945. (2015) When a consamptive husband divorces his wife, sud 
the consumption becomes chronic, and does not make the man thin, then 
he must be regarded as in health (so that if he dies afterwards, his acts 
are not to be impugned on the ground of his sickness). 

2946. (2046.) But as to the cripple (Mookaad) and the paralytic, 
it is laid down in the Kitab (or the Book of Mahomed) that if the cripple 
condition and the condition of paralysis are not of long duration, then 
the wen is just like a sick man, and he shall be held to be a Farr (if he 
divorces his wife. and then dies before the expiry of the Iddut) ; bat if 
the cripple condition and the condition of paralysis are of long duration, 
then the man is just like x» wan in health; because, in such @ case, 
the disease is (or becomes) old (or chronic), and is not a killing ۰ 
And the Mashsaikhe have entered into a discussion regarding the same; 
and Mahoined, son of Sulma, on whom be peace, bas said that if there 
ia lope that the disease will be got over (or cured) by medication, 
then the man ia just like a sick man, but if such hope is not enter- 
tiued, then the man is to be regarded as in health; and Aboo Jaffer 
Hindwany, on whoin be peace, has suid that if the disease increases daily, 
then the man is to be regarded as s sick man; but if the | | 
increases at one time and decreases at another, then it will have to be seen 3 
if after the disease the man dies in one year (that is, not before one 8 
from the attack), aud in this case the man is just like one in healt! 


if he dies before one year, then he is just like a sick man. And boo = 










the three Imauws, vis, Aboo کے یں و‎ ۳۳ Yuscot zur ] ahomed— : 
see Radd-oul — Volame IIl, page 701: and ae * pan those 
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is to be seen if the man says hia prayers sitting, and in this cese he ia like a 
sick man; but if he says his prayers lying down on his side, then he ia 
like & healthy man (because in the former case, there is an apprehension 
of his getting worse and becoming disabled from saying bis prayers in a 
sitting posture, but if he has, for a time, been saying his prayers lying on 
his side, then he cannot get worse, and that mode has become habitual to 
him). 

9947. (2047.) And the learned have also entered into a discussion 
as regards a man who is incapacitated personally from managing bis 
affairs outside thc bouse, but is capable of managing hig affairs inside 
the house (whether such a man is to be regarded as one in health or as & 
sick man): the Mashaikhs of Balkh, on whom be peace, have laid down 
that when the man is capable of managing his own necessities (e.g., 
obeying thé calls of nature, &c.), whether such necessities are (discharged 
end inet with) inside the house (as when the privy is inside the house) or 
outside the house, then hbe وأ‎ just like one in beulth ; and our Masheikhe, 
on whom be peace, Laye held that when the man is incapable of manag- 
ing his affuirs outside the house, ne shall be regarded as sick: and 
verily have we already referred to this matter. (See paragraph 2020). 

2948. (2048.) A sick man divorces his wife (i.¢., his intention is 
to become a Farr) and then dies after a time; and the wife eays, ** My 
Iddut has not yet expired” (the object being to get inberitance, because 
if after divorce by the sick husband the latter dies within the Iddut, then 
the relationship of husband and wife is not cut off): then tbe word to be 
accepted is her word with ber oath, (because as regards menses and like 
matters, within the special knowledge of the wife, her word is to be 
accepted); but if gle refuses to take the oatb, then sbe shall not 
inherit; and if she takes the oath, she shall inherit. And if the wife 
says nothing (whether her Iddut has expired or not) and marries another 
man before the death of the sick man, after a time (from the date of the 
divorce), so that it is possible for ber Iddut to have expired (within tbat 
time, if the Iddut were to be reckoned from the divorce), but she after- 
wards (whether during ber first busband's lifetime or after his death) saya 
(for the purpose of establishing Ler right of iuberitance), ۶'۶ رص‎ Iddut has 
not expired:" her word is not to be accepted. And if she, instead of 
marrying again, says, after divorce “1 have reached the age of 
an Ayasa” (when the menses are cut off aud when her Jddut becomes 
three months) and then lier husband dies after the expiry of three mouths 
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from the time of ber admission (or statement relating to her being an 
Ayasa) then there is no inheritance (because the period of three month; 
is the time of Jddut for an Ayasa, and the husband dies after the Iddul) ; 
and if she marries a second Lusbend (after the death of the first husband 
within the three months of her statement as aforesaid) and gives birth to 
a child by the second husband, then she shall be entitled to inherit to 
the first husband, and the second marriage ahall be invalid; (because the 
case sbews that ber statement that she had become an Ayasa was wrong; 
and therefore ber /ddut from dirorce was not three months but three 
menses ; the case also shewe that her Jddut from divorce which consisted 
of three menses did not expire before her Lusband’s death; therefore the 
death of the husband took piace before her Jddut from divorce bad 
expired, and therefore she shall inberit from her husband who thus became 
a Farr; and the husband having died before the expiry of her Iddut from the 
divorce, this death rendered it necessary for her to observe a second ر744‎ 
vis., that for the death of her husband—see puragrapha 1965 to 1995— 
and the second marriage having taken place before the expiry of the 
Iddui of Ler first husband's death, her marriage with the second husband 
became Fasid or invalid—See Volume I, Fatawai Alumgiree, pages 641 
and 642): but if she does not give birth (in the eame case) to ه‎ child 
after the second marriage, but says, “I have got my menses,” it is per- 
missible to the second husband to refuse to con&rm her, and the second 
marriage shali not be valid, and she shall be regarded like a (Motudda or) 
woman observing her Jddué who has adwited that the Iddut has expired, 
and who, therefore, married a second husband, and then denies the expiry 
of the Iddut, in which case it is not proper to accept ber denial. 
God knows beat. 





S&gcTIOM V. 


ON NUSUB OR DESCENT (AND PARENTAGE). 

2949. (2049. [Nore.—Nusub means relationship to forefathers or 
Kurabuti-Abai. See Moontuhul-Arab, a well recognized and an nuthorita- 
tive Arabic Lexicon in general). A woman gives birth (to a child) after the 
death of her busband within two years of his death; then, if the woman 
is confirmed by (some or all of) the heirs in the fact that the birth did take 
piace within two yenrs, then the nusub (or descent) of the child shall 
be established in the decensed as against him (the particular Leir) 
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who so confirmed the woman, Will the parentage be establi»hed as 
against other than those who so confirm her? If those who so confirm 
ber make up the number necessary for the admissibility of the evidence 
(for the proof of a fact according to Mohamedan Lew), then the descent 
shall be established (¢.g., a fact must be proved by two sane and adclt 
wen, or by one man and two women: therefore, if those who so confirm 
the woman are two men, or one man and two women, then tbe fact of 
the birth within two years of the husband's death must be held to be 
proved, and the descent must be held to be established generally). 

Is it necessary for those, who so confirm her, to ase the word “evidence” 
(and say, we give evidence or testimony) in order that the descent should be 
established (in the deceased) as aguinst heirs other than those who eo 
confirm the woman as aforesaidP The learned lawyers have differed in 
this matter; some of them have ssid that the use of the word “ evidence" 
is not necessary; whilst others have said that the use of the word 
“evidence” is necessary, just as the full nuraber of witnesses is neces- 
sary. 

And if the heirs deny the birth (3.e., either deny the fect of the birth 
altogether, or that it took place within two years of the husbaud's deatlı), 
then the fact of the birth shall not be held to be proved, nor the descent, 
except wlen there is available tbe testimoAy of two men or one man and 
two women accordiug to Aboo Haneefa, on whom be peace; but his two 
disciples have said, that the same shall be held to be proved by the 
testimony of the midwife (instead of it being necessary to prodace two 
men or one wan and two women). 

2950. (2050.) So also as regards & woman, who has been 
streversibly divorced (Mubtoota) or who hae been revrersioly divorced, 
when she claims to have giveu birth to £ child, according to Ahoo 
Haneefa, on whom be peace, the fact of the birth shall not be held to be 
proved by the testimony of the midwife, except when the pregnancy was 
apparent (during the period of her Zddut) or when the husband had 
adwitted the pregnancy. 

2951. (2051.) And the learned lawyers have agreed (made ma) 
on this that when the wife says to the husband, ** I bave given birth 
from thee " and the husbaud makes a denial (that is, denies the fact of the 
birth of the child by the woman at all, or that Le was the futher), then tbe 
fact of the woman having given birth to the child shall be proved by the 
widwife and (in the case of his denial of the paternity) it shall be ordered 
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that the two shall make Lian as between them; and if the Lian becomes 
prevented by a cause proceediog from the husband, then he shall be liable 
to the (Hudd-i-Kusuf or) punishment prescribed for making a false accu- 
sation of adultery agaiust bie wife. 

2952. (2052.) All this (that is, what has been laid down as rales in 
paragraphs 2049 and 2050) ie true when the woman has made no admis- 
sion that the Iddué has expired; but if she makes an admission of the 
expiry of the 724244 after a time within which it is possible for the Iddut 
to expire, and then gives birth at (or after) six months from the time of 
the admission (of the expiry of Ler Iddut), then the nusub of the child so 
born shall not be established in the busband (because it is poasible that 
ahe may hare conceived after her admission); and if she gives birth within 
six months from the date of such admission, then the nusub of the child 
so born ehall be established in the husband; and the admission made 
by the woman (regarding the expiry of the Zddut) sha'l become void. 

2953. (2053.) When au Ayasa, who is observing her Jddut with 
reference to months, gives birth to a child, then the descent of her child 
shall be established, in the case of diyorca by the husband, up to two years 
from the divorce, whether the woman makes an admission regarding 
tbe expiry of the Iddut or does not muke such an ۰ | 

2964. (2054) And if the husband divorces his minor wife after 
paving had sexual intercourse with her, and she then gives birth to s 
cLild; then, if she makes an admission after three months (from tha 
divorce) of the fact that her 722:4 had expired (her ہ784‎ being three 
montla and not three menses) and then gives birth to & child within sir 
months (from the time of her admission of the expiry of her Iddul), 
the nusub of her child shall be established in him (becauee then her 
admission was incorrect); bat if she gives birth more than six mcnths 
(after her admission regarding the expiry of such Jddué) then the descent 
sball not be established. 

And in this matter (t.e., in regard to a minor wife) a reversible 
(Rujue) divorce and an irreversible (or bain) divorce are both equal; (that 
is, if the birth takes place within six months from the admission regard- 


ing the expiry of her Iddut, then the nusub shall be established, but motif 


it takes place after six months). 

And if the minor wife (ns aforesaid) does not admit that the Tadui 
has expired, but claims that ehe is pregnant; then if ihe divorce was 
(bain or) ixrcrersible, the descent (of the child born of the pregnauc 
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be established up to two years (that is, within two years) from the time 
of the divorce (and it shall be Leld that the husband has bad intercourse 
before giving her the bain divorce); and if the divorce was reversible, then 
the descent shall be establisbed up to (that ie, within) seven and twenty 
months (from the time of the divorce, that is, three months of the 144ر‎ 
and twenty-four months, the longest period of gestation). And if she does 
not claim to be pregnant, and does not make an admission of the expiry of 
the Iddut, then Aboo Haneefa and Mahomed, on whom be peace, havs 
said, that this case and the case where she admits that ber Iddv!, reckoned 
as three months, has expired, are equsl (viz.; if the birth takes place 
within six months from the admission, then the nuaud shall be established ; 
bat not if the birth takes place at or after six months from sucb admis- 
sion); but Aboo Yusoof, on whom be peace, says, that this case and the 
case where she claims to be pregnant nre equal (that is, if the divorce 
is bain, nusub shall be established if the birth takes place within two 
years; and if the divorce ie reversible, then the nusub sbell be established - 
eyen if the birth takes place within twenty-seven months). 


2058. (2055.) When a woman, who is observing her Iddué from an 
irreversible (bain or complete) divorce, marries another husband during 
the Iddui, and gives birth to a child after the second marriage; then, if 
she gives birth in less than two years from the divorce by the first bua- 
band, and in less than six months from the time of her marriage with the 
second hnsband, the child shall belong to the first husband; bat if she 
gives birth in more thar two years from the time of the divorce given by 
the first husband, the child shall not be obligatory (or lazim) on the first 
husband; and then it shoula be seem if she gives birth in six montha 
(i. e., at or more than six months) from the time of the marriage with the 
second husband, (if so) the child shall belong to the secoud husband, 
but not otherwise (tbat is, if she gives birth within six months of the 
second marringe, then the parentage in tho second Lusband shall not be 
established, and the child shall be a Wulud-ool Zina). 

2950. (2056.) A man marries a woman end she gives birth ton 
child; and the husband says, ‘‘ I bave married thee four montha ago; " 
the woman says, “ Thru marzied me six months ago:"' tne word to be 
accepted shall be that of the wife (on oath in the absence of witnesses) 
and the child shall be the child of the husband. 

9957. (2057.) A man marries a female slave (belonging to another), 
and then divorces ber, and then purchases her; and sho givce birth to 
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» child in less than six ra. nths from the time of the purchase, the child 
shall be obligatory on the man ‘bec’ وود‎ —see Snureh Vekaya, Volume IT, 
pages 104 and 105— it appears quite clearly that the conception took 
piace before the purchase, and the child born is the child of a Munkooha 
or wife, and not that of an Amut or slave girl, and, therefore, Datww 
or claim by the father in regard to the musub of the child is not neces- 
sary); but if she gives birth to the child in six months (that is, at or 
more than six months) from the time of the purchase, then the child 
shall not be obligatory on him (i.e., mere birth shall not lead to nus, 
but there must be a ۰ 

TLis rule holds good (thatis, the establishment of parentage without& 
Daiwwt in the case of the pirtb within six months, and not without a Datwut 
in the case of the birth at or after six months) when only one divorce 
(whether bain or Rujue) was pronounced by the husband; baut if the bus- 
band has given two divorces to the woman, then the descent shall be 
established in that husband, in the case of the birth up to two years (that 
is, in less than two years) from the time of the divorce (because by two 
divorces the slave wife becomes absolutely Haram or unlawful, in the 
same way asa free wife becomes absolutely Haram by three divorces: 
and after two divorces, the slave wife must marry a new husband before 
she can be lawful to the first husband either by marriage or by ownership 
of purchase; therefore, if, after two divorces, the slave wife gives birth 
within two years, then it must be held that the conception wae before 
such divorce, and it shail not be held that the conception was after the 
divorce and at the time he had already purchased her, because the siave 
wife became absolutely prohibited to him, and he could have no inter- 
course after purchase with her unless she were to marry another husband. 
See Chulupy on Shureh Vikaya, Volume II, page 105.) 

God kncws best. 





APPENDIX I 
TO 
VOLUME III OF THE TAGORE LECTURES OF 1891-1892.* 
JOINING TWO SISTERS IN CONSECUTIVE MARRIAGES. 


The question in this case is this:—A Soonnee Mahomedan, having 
married two sisters, likewise Soonnee Mabomedans, one after the other, 
and having children by both wives, dies,—are the children by the secoud 
wife legitimate; and are they entitled to participate in the inheritance 
left by the deceased as bis legitimate children? I appear for the first 
wife and her children, and I maintuin tha negative of these questions. 
These questions depend upon the following conaiderations,— Was there a 
valid marringe between tbe deceased and the second wife; if not, can the 
Nusub or pacentege of the children by tbe second wife be established iu 
the deceased by some other rule of the Mohamedan Law ? 

2. As regards the marriage itself, I will show that, according to the 
rules of Jurisprudence or Oosool-i-Fikah, and also according to express 
authorities, the so-called marriage was not a valid marriage nt all; and 
that the same was Batil or void, by which admittedly Nwsub is not estab- 
lished, and not Fasid or invalid, that is to say, defective, informal or 
ricious, by which it is supposed that Nusub is established. I will also be 
able to show that if the question is capable of being regarded in the light 
of what is called a Moojtahid-fee matter, (see paragraph 69) even then the 
weight of authority and rensor ison my side of the question. 

8. According to the Mohamedan Law, the notion of a marriage is a 
legal notion or, as it is called by the Oosoolleen or Juristas, Amr-i-Shurayee, 








* This appendix coutains a summary of the argumenta of the Hon'ble Moulvee Mahomed 
Yuscof, Khan Bahadoor, on behalf of the appellant, in Appeal from Origical Decree No. 231 
of 1802, decided on the 23rd July, 1895, by = Bench of the High Court, consisting of the 
Hon'ble Sir William Comer Petheram, Kt., Chief Justice, and the Hon'ble Mr. Jusiice 
Beverley, whose decision, to the effect that, under the Mehomedan Law, marriage with the 
zister of a wife, who ie alive and who is legally married, is void, is reported in I. L. R., XXIII 
Cal. Series, page 130. The appendix to that decision contains translations of various passages 
from the original antborities bearing on the question raised: and these translations, having 
Mre^dy appeared in print along with that deciaion in the Indian Law Reports, are not 
reproduced in this volame, although they relate to the subject of these Lectares. 
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11 LEGAL AND PHYSICAL NOTIONS. 


that is to say, it is œ legal idea as contradistinguiehed from what may 
be termed a physical or actual idea,—an idea or notion which depends 
for ita completion and realisation only on the senses—or as itis ۵ه‎ 
Amr-i-Hissee, that is, a thing which is realized through or by ۵ 
of the organs of the senses, and completed by visunl facts and by thinys 
cognizable by the senses, and which has only a physical existencs; 
but a legal idea is that which has a legal existence; to laugh has a 
physical existence; to kil hae a physical existence, but murder has 
a legal existence, altbouch, no doubt, it has partially a physical existence. 
The Tawzeeh, a work on Jurisprudence, gives, n:nongst other instances of a 
legal iden, a case of sale. The case of & anle and the case of a marriage 
are parallel to esch other in most essential elements (I). Both sale and 
marringe partake of the physical and sensual or the Hissee element and 
of the legal or Shurayee element; the sensual or physical clement con- 
sists of [jab and Kubool, that is to say, proposal and acceptance, which 
consist of words uttered and spoken, and which are brought into physical 
existence by means of the external organs, nnd tbe senses tnke cogni- 
sance of them; but they also, at the enme time, partake of tue legal 
element by which the proposal nnd: the acceptance come to be connected 
with and related to each other, so as to be productive of a legal result; 
and that legal result, in the case of مہ‎ sale, consists in the creation of 
ownership and titie to possession in the purchaser; and in the case of 
marriage, consists in the creation of ownership of enjoyinent by the hus- 
Land as regards the person of the wife, and it also creates corresponding 
rigbts in the wife. 

4. As instances of Ainr-i-Hissee are cited sina or whoredom, and the 
drinking of wine, and these are made op of acts which depend only 4 on 1 the 
orgars and the senses. 


5. Generally speaking, ideas which existed before the — r 
Prophet, nnd in which no changes have been made by our Shera, are what = 
are called Amr-i-Hissee or Afanl-i-Hissee; but things in which — ag : 
conditions relating to thcir legn) existence came to be laid down by the — 
Mohamedan Law, either for the tirst time, or so as to involve a chr An, ge ns E 
compared with the law previously existing, are called A fual-i-$ Shurayee. — — 


— ruf 













6. There is much which is in common to mnrringe and sale, & nd 4 other um 
creatures of the Shera. Their nnture, according to the Eu medn: n — was 





(1).— See —— page 259, Calcutta Edition, péinted'i iu the year LI n Mijn ze 
TEN 
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may be learnt from tbe disquisition of tue Juriste on the subject. The 
Tawseeh (II), while discussing the question of مو ہ۳‎ or negative commnnds, 
goes iuto the question whetherit is ia buman power to create or bring 
into existence a legal idea, such as a sale for instance, seeing that it is an 
aziom of faith that God is the crentor of everything, and man is 
powerless to bring a thing into existence; aud the author ‘deals with the 
matter in this way : God bas ordained certain worda to be used for certain 
purposes: He has laid down that if the words of sale, for instance, 
are used by و‎ person competent and duly qualified, in favor of another 
person, in reference to a fit subject, then the result shall necessnriiy be 
asale; itis, therefore, within human power to create a sale in the sense 
that it is in the power of an individus! to ase tbose words with 
reference toa fit sabject; and such words having been used, the result 
provided for by law must necessarily follow. Conversely, therefore, it would 
appear that the result would noi be achieved unless the prescribed words 
sre nged in the way prescribed by God, and ander the corditions laid down 
in that behalf, that is, by a competent person in reference toa fit subject و‎ 
because it is only in reference to a fit subject that God has ordained that 
the particular result should be accomplished and achieved. 

_ FT. Bearing in mind this principle, sale and marriage sre divisible 
into three classes. The first class ie that which is perfect "in all respects, 
"A, in which there is no sort of defect whatever: this class is called & 
Swheeh or valid sale or a Suheeh or valid marriage. A valid marriago is 
وده‎ which satisfies all the essentials of validity, e.g., existence of proposal 
and acceptance ; presence of witnesses; competency to contract; fitness of 
the subject of marriage, and so fort:. The third class is that which is no 
marriage at ell, and in which words of proposai und acceptance are 
uttered in vain: the defect is of auch a radical and vital nature that 
the legal result, which is ownership or lawfulness of enjoyment, does not 
fow, and is not produced: auch a marriage is called a Bati or void 
mariage, that is to say, it is a thing which, it is a misnomer to call 
marriage, because it is not productive of the result of lawfulnees of enjoy- 
ment; it is just مہ‎ if the marriage had not taken place at all, though 
u may be called a marriage in & metaphorical and popular, but nok 
m ۵ real and legal sense; and this is the case where, for instance, 
the subject of the marriage is not a fit object of mnrringe,— God having 

(11).—86e Tawseeb, poges 252-263. 
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ordained such subject to be unlawful or Huram to the particular indiri- 
dual. Within these two clusses, it is supposed that tbere is a class which, 
though not absolutely valid, is not, at the same time, nbsolutely void; 
this is supposed to be the second class, and it is called n Farid or invalid, 
defective or vicious marriage: tbis is tlie case where the subject is a fit one 
for marriage, and the woman is lawful to the particular man for enjoy- 
ment after and by reuson of the marriage, but where a condition essential 
to a valid marriage is wanting, e.g., the presence of witnesses (III). 

8. Some of the Jurists and Commentators assign very sound reasons 
for tbeir opinion that there is no second class in marriage; aud that 
there could be no such thing as n Fusid warringe. A marriage is either 
good or it is void, that is, it is either Suheeh or it is Batil; in other words, 
n marriage is either a legal nnd valid marriage, or no marriage nt all, 
although in cases of sales it is possible to imagine such a thing as a Fasid 
sale; because the object of marriage is legality of enjoyment or Hill-i- 
Istimta, but the object of sale is ownership or milk, though such owner- 
ship sometimes leads to legality of enjoyment from n sexual point of view, 
as in the case of tlie purchase of a sluve girl: the object of sale is to create 
ownership and not necessarily legality of enjoyment, because sale is eome- 
times valid in cases which are not legnlly susceptible of enjoyment froma 
sexual point of view, دہ‎ in the case of the purclinse of a male slave, or where 
there is Hoormut or illegality of enjoyment, as in the case of the purchnae of 
&slave girl whois a Mujoosee woinan (IV). In the so-cnlled Fasid mar- 
ringe, the marriage is not valid, and union of the parties is not legal 
either in its inception or continuance; because if it were legal, why 
should the Kazee be enjoined to separnte the parties on the fact coming 
to his knowledge. The distinction between Batil and Fasid marringes is 
only important in so far as that distinction sometimes regulates the rule 
regarding the obligation to Iddut (V). But some of the authors have 








(111).—See these Tagore Lectures, Volume III, page 365, paragraph marked (XV). See 
aiso I. L. R., 23 Calcatta Series, page 166, 3rd para. 
(1V).—See Towzoeh, pages 270-271. See also the Tu!weeh, which is a Commentary 
on the Tawzeeh, Nawal Kiehore's Edition of Lucknow, page 197, where, in the 
annotation in Note 2 taken from the Chalupy, there is a discussion in con- 
nection with the question relating to a Nikah without witnesses whether the 
term Fasid when applied to Nikah does not always mean Batil. 
(V).—See passages translated from the Radd-ool-Mohtar in I. L. R., 23 Calcutta 
Series, page 166, line 20, &c. 
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given tbe name of Farid marriage to a marriage which they could not 
consistently refer to either the Suhesh or the Batil class. in this con- 
nection it will be usefal to know what the autbor of the Rudd-ool- 
Molitar bas to say in: a portion of the work which is translated in these 
Tagore Lectures, and, in fact, the whole of the chapter from the Rudd- 
ool-MoLtar so translated will well repay perusal (VI). 


9. The distinction relating to the class of Fasid mnrriages is sus- 
ceptible of further illustration by reference to arguments called Boorhan- 
i Limmee, or arguments from Limm, i.e., from cause or 2/۸۶ to effect or 
Malool, and Boorhan-t-Innee or argument which is In, $.e., apparent or 
Zahir, that is, argument froin effect tocause. Smoke being the effect of 
fire, if you argue that because there is fire, there must be smoke, this is 
called Boorhan-+-Limmee; you argue from Illut or cause towards Malool or 
effect; so also if you sny, because there is sunshine it must be day. 
On the other hand, if you argue and say because there is smoke there 
must be fire, or because there is sunshine therefore there must be 
the sun, this is called Boorhan-i-Innes. Referring to Nikah, tho 
lawyers look upon it in two ways: one is tbis,—Nikah is an institu- 
tion, the object of which is Hill-i-Istimta, or lawfulness of enjoy- 
ment; where, therefore, there is nolawfulness of enjoyment, there is 
no Nikah. If there is lawfulness of enjoyment, there is Nikah, nnd the 
Nikah is Suheeh. If there is no lawfulness of enjoyment, there is no Nikah, 
and therefore the Nikah is Halil; because Batil is a thing which has no 
existence in the Shera. Viewed in this light, there is no intermediate class 
such as Fasid in an institution such as Nikah. But it must be conceded 
that even when viewed in this light, Batil marriages come to be divided 
into two classes, viz., a Batil marringe in which there is Shoobha-i-Muhul 
and in which there is an obligation to Iddut, and right of Nusub; «4.9.,8 
marriage in the absence of witnesses (VIT); and the second class of Batil 
marriage is a marriage in which there is merely Shoobha-i-fail, and which 
does not result in the establishment of Nusub or the obligntion of observing 
the Iddu/, Other lawyers classify Nikah according to Ahkam and Asar, or 
result and effect. — Nikah-i- Suheeh ia where there is Hill-$-Istimta or lawful- 
ness of enjoyment, nnd the result and effect of Nikah-i-Suheeh is the 
obligation to Iddut, and the establishment of Nusub, and other matters. As 








(VI). —8Sae these Tagore Lectares, Volame IIT, page 362, paragraph marked (VI). — 
(V11).—82e I. L. R., 23 Calcutta Series, page 166. 
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opposed to Nikak-+-Suhech, there is the Nikteh-i-Ghyr-Suhesh, in which 
there is no Hul-«Istimta, or lawfuiness of enjoyment; this class is eab- 
divided into two other classes,— one in which none of the effects of 
Nikah-i-Suhseh ia to be found, and this class is called Buti, and the 
other clase ia where some of the effecta of Nikah i-Suhesh are found; as for 
instance, the obligation to 7244 and the establishment of Nusub; this 
class may not and need not be called Batt, and, therefore, it is called 
Fasid by analogy. But tle result and effect of a valid marriage or 
NikaA-i-Suheeh will only be found where the Afuhul is Saleh or fit, bat 
some condition of validity of marriage is wanting; such for instance, as 
the condition of the presence of witnesses: but where the Afuhui is not 
Saleh, there the result and effect of n Vitah-i-Suheeh will not be found. 
10. There is one point in connecuon with the use of the terms 
Batil and Fasid, which must not be lost sight of in construing the original 
tezie, with a view of correctly apprecinting the meaning of the Arabic 
Authors. These terms are sometimes used as convertible terms, that is 
to say, the word Batil is sometimes used in connection with marringe, 80 as 
to denote a marriage, which deviates from the true and strict rule; and the 
word Fasid is also sometimes used in the sense thus indicated: again, Balt is 
sometimes used to denote that which is strictly speaking Fusid and vice 
wereS. It is, therefore, very necessnry to know the real and precise signi- 
fication of these terms and the difference that exiats between them, quite 
apart from their use in relation to marringe; it is also necessary to nscer- 
tain the intention of ع‎ particular Author using those terna in relation to 
marriage, in order to find out bis menning in the use of those terms. No 
doubt, there are some Authors who have, in their work throughout, used the 
terme in accordance with their precise or exact signification. I will be 
able to point out in what sense those terms nre used by a particular 
Author, and I think there will be no difficnlty in conveying my meaning.* 
ll. It must not, however, be supposed, from the difficulty involved in 
the classification of marriages as pointed out above, that all marringes in 
fact are marriages in law; and it must not ulxo, at the same time, be supposed 
that every marriage, in which there has been even the slightest deviation 
from tbe strictly prescribed rule, is no marriage at all: in other words, 
it must not be supposed, on the one hand, that Nusub is established in every 
marriage, however gross the deviation might be, or, on the other band, 
that Nusub is not established in a marriage in which there has been even 


e Subject to what bas been set forth in the «bove paragrapis, 1 will continae to use the 
term Fasid in reference to marriage in this Appendis. 





TRUE RULE FOR NUSUB: DEFINITION OF MARRIAGE. vil 


the slightest deviation. Later on J will attempt to propound generally the 
trae rule where, the form of marriage having been gone through, Nusub is 
established, and where it ie not. (See paragraphs 44, 49, 53 and 59 of 
this Appendix.) 

12. It is unnecessary to discuss the Suheeh or the first class of mar- 
riage in detail. This class of marriage is, in every sense, perfect; and if a 
child is born of such a marriage at or after six months from the dnte of the 
marriage, the child is legitimate, without any regard as to the time of 
intercourse, and without any regard us to the question of access; and 
it is to this class that the principle, referred to in Mr. Justice Ameer 
Ally’s work, (VIII) applies, that if the husband be living in the east and 
the wife in the west, legitimacy shall be established, and the interven- 
tion of the Jinn may be presumed. The reason is this, that the contract 
being perfect in all reapects, the quality of goodness or benuty, that is, 
Hoosn or excellence as ordained by the law, is found in it, so that the 
essence of tlie contract is good aud benutiful fn all respects. 

18. Accordingly, where the Hedaya (IX) opens the chapter with the 
words “ Book on Marriage," the Kefaya, which is a Commentary on the 
Hedaya, in defining Nikah or Murriage, says, “ Nikah cannot be crented 
“except by its pillar (or Rookn) emanating from (an AAul or) one who is 
“competent (to contract), in reference to one who is the (MuAul or) 
“anbject of it, as in the case of other legal contracts; that the pillar (or 
“ Rookn) consists of proposal and acceptance; that the (Aħul or) person 
"competent (to contract) is one whio ia (Ahul or) competent for all con- 
“tracts; that the (duhul or) subject of the marriage is she who isa fit 
“subject of the effect (or Hookm) of it; that the (Hookm or) effect of it is 
" ownership and Inwfulness (of enjorment)." The same rule is laid down in 
the Inaya (X), that work being another Commentary on the Hedaya, 
where the MuAul is defined to be ‘‘ a woman, to whose marriage there is 
no legal bar." 

14. The Shuruli-Vikaya, a work written by the anthdér of the 
Tawzeeh, (XD, shews that marriage is created for ownership of enjoy- 
ment; that it is a legal notion, and does not mean only proposal and 


acceptance, but the connection and admixture (or írtibaf) that is, the 
PME شی مشچ‎ Sa aie tena 
(V1I1).—-Sce Mr. Justice Amcor Ali's Mohamedan Law, Volume 11, pagu 191. 5 
(1X).—3cc Hamilton's Hedays, Volume J, page 71. 
(X) ه5-‎ Inya, Volume IT, page 1. por — 
(X1).—8ee Shurah Vikaya, Volamo 11, page 1. 
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legal result, of proposal nnd acceptance, and thia connection and admiztare 
creates ownership, and this legal result can only follow when the subject 
is fit for enjoyment. 

15. The next question is,—Is the wife's sister, during the life- 
time of the wife, a fit subject or Muhul of marriage; if not, is the 
marriage Fasid or is it Batil. 

16. T'e Koran ordains (XII) :—*'* Marry not women who are idola- 
ters until they believe; and give not women who believe, in marriage to 
the idolaters until they believe.” 


17. The Koran also ordnins: “Ye are forbidden to marry your 
mothers, your daughters, your sisters, your father’s mother, your father’s 
sister, your wives’ mothers, your daaghters-in-law (XIII); your sons’ 
wives; and ye are forbidden to take to wife two sisters (XIV) ; ye are for- 
bidden to take to wife free women wlio are (the) married (wives of others) 
except those women whom your right hand shall possess as slaves." 
(XV). 

18. It will appear from the above enumerntion of females thai 
amongst those women who are thus prohibited, there are some who are 
permanently unlawful (Huram-s-AMoabbud) whilst others are temporarily 
prohibited (Huram-i-Mowakkut) ; but both tlie classes are spoken of in the 
saıne terms, and the prohibition in regard to both classes is expressed by 
one and the same term, viz., unlawfulness or Hoormut ; thva shewing that 
in regard to unlawfulness both classes are equal and alike, and stand on 
the same footing. The Hoormut or unlawfulness being equal in both 
classes, it would, prima facia, follow that neither class is a fit subject or 
mshul of marriage, and the marriage of each of those, whose prohibition 
kas been ordained in similar terms, is contrary to the Koran, and is null 
and void. 

19. Now what is generally spenking the distinction between Fand 
and Batu. In dealing with these and like terms and technical matters, 
it will suffice my present object to indicate generally the meaning and 
distinction therein involved. It is not my intention here to go into niceties 
and refinements, and details of explanation, which would necessitate the 

(XI1).—See these Tagore Lectures, Volame I, page 5, pars. 48 (44). 

(X11f).— Do. Volume I, pego 18, para. 119 (116). 
(XIV)— Do. Volame I, page 19, para. 120 (116). 
(XV) — Do. Volame I, page 19, para. 131 (117). 
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exposition of various portions of Jurisprudence in a more connected and 
amplified form than space will permit, or convenience of dealing with the 
subject in a fragmentary form instead of as a whole would admit of; for 
like reasons I refrain for the present from the discussion regarding tlie 
difference between Amr or affirmative command, and Nuhee or negative 
command, and mufee or prohibition of essence, and nuskh or abrogation, 
referred to in paragraph 6 and elsewhere of this Appendix.* 


20. A thing or a contract is good and perfect, that is to say, valid 
or Suhseh, where conformity in all respects to the rules laid down, shews 
that the quality of goodness (or Hoosen) or excellence exists in it, and 
that not only the essence (Ayn) is good, but its quality (Wusf) and 
concomitant (Mcojawir) are also good. 

21. A thing or a contract is void or Batil where the essence (or 
dyn) is bed, and as a consequence ita quality (or Wwsf) is bad, and its 
eoncomitant (or Moojawir), if any, is bad. 


22. Between these two classes, that is, Suhech and Batil, there are two 
other classes, viz., where the essence (or Ayn) is good, but the quality (or 
Wusf) ia bad; and this is termed Farid or defective or vicious: and where 
the essence (or Ayn) is good, bat the concomitant (or Moojawir) is bad; and 
this is termed Mukrooh or abominable. | 

23. In sales all four classes are found. A valid sala is where the 
contracting parties are ahul, or competent to contract, and the contract is 
with reference to a fit subject, or muhwul, and the words prescribed by the 
law to effect a sale are found, and the other essentials are complied with. 
Bat where the subject is not a fit one; as for instance, where a person 
sells & free man, tbere the sale is void or Batil. A sale is Fasid or 
invalid where, for instance, the consideration is liquor or wine,—con- 
sideration being regarded as a quality or Wusf which, although it cannot 
be separated from the saie, is still nct the Ayn or essence of the contract; : 
or where, for instance, the sale is coupled with a condition which is itself 
mvalid as not arising from the sale, but which is calculated to confer 
additional benefit to either of the contracting parties; or where, for 
instance, one dirhem is sold for two dirhems, and this is usury, wuich 
i | ۳ 

۶ Il ما‎ my intention to devote s fatare volame entirely to the Science of Jorisprodence. 
© مد‎ to present the subject in its entirety according to the view taken by Arabic Authors 
M acknowledged repu.» aud authority. i 
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defents a necessary quality, that is, tbe equality of consideration. A sale 
is abominable or Mukrooh where a Moojawir, ora concomitant adjunct, 
which could be separated from the snle, is bad; as for inatance, where a 
person sells during the call for Friday prayers, such cnll rendering it 
necessary for n true believer to leave his work und proceed to tlie mosque; 
but this defect may be cured, as for instance, where tlie seller obey: the 
call and starts from bis house to attend the prayers, followed by the 
purchaser, and they conclude the sale on their way to the mosqae (XVI). 


24. Llustances of other things, bad on account of Moojawir, might be 
given to illustrate the meaning. God prohibits and interdicta (XVII) 
intercourse with the wife during her courses, ** because tlie courses nre 
pollution ;" but pollution is neither the essence of the iutercourse nor its 
necessary quality ; it is an adjunct or state, which sometimes exists and 
sometimes does not: here the prohibition is on recount of badness of 
the adjunct or Moojawir; so that if the husband has intercourse during 
the wife's courses, and there is pregnancy, the child would be legitimate, 
&nd the husband's nct, though einful, is lawful and legal (XVIII). 


25. But in Nikah or marriage tbere are, at best, only three classes, 
the abominnble or Mukrooh Nika’ not being ordinarily conceivable. 

26. If rules bad not been laid down specifically in the matter, thea 
to lay down a rule of universal application to distinguish precisely be- 
tween what is Fasid and what is Batil in الہ‎ cases would be a matter of 
some little difficulty barring extreme inatances; for wlint to some minds 
might appear ns n necessary nnd inseparable Wusf or quality, might 
appear to other minds as a part of the essence or Ayn. This difficulty is 
enhanced when it is borne in mind thnt there is such a thing as a conflict 
between Hoosn or goodness and Koobuh or badness, wliere it is necessary 
to discriminate, no doubt, according to rules scientifically laid down with 
grent precision, which element should havea preponderating effect so ۶ 
to lead to a Hookm or genernl rule in practice. A thing is bad on 
account of its essence (Kubeeh-lai-Ayn) when nll the parta and fractions 
of the essence nre bad, or even where one part is bad; and that is ۶ 
is meant by the class called Batil. A thing is bad on account of its quality 
or Wusf, where no part of the essence of the thing is bad, but where ۵ 

(XVI).—See Tawseeh, pagos 269-270. 


(XVII).—See these Tagore Lectures, Volame I, page 9, para. 50 (48). 
(XVIII).—See Taweeeli, page 200. 
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Wusf or quality of it is bad. The quality of a thing is not its essence 
or part of its essence, but it may, all the same, be inseparable from 
it; and it is the inseparable quality of the Wasf which causes difficulty 
in discriminating it from the Ayn or essence, though it may not be 
difficult to distinguish between a separable quality and an inseparable 
qualit7, that is, between n Wusf which is ghyr-lasim anda Wwusf which 
is lazim. In order to constitute a thing good for its essence (or Hussun- 
lai-Ayn) all its parts must be good or Hussun, and no part of it must 
be Kubeeh or bad; but in order to constitute < tning bad for ita essence, 
it is sufficient that any one part of the essence is bad (XIX). The 
partsof a marringe consist amongst others of proposal and acceptance 
and a fi subject. And so far as marriage is concerned, it can be laid 
down broadly as beyond the possibility of a doubt that, other conditions 
being fulfilled, where the muAul or subject is not fit, there the marringe 
is void or Batil ; but where the muAul is fit, and the defect lies in tho 
want of some formality, which relates to the quality of the notion celled 
marriage, there tle marriage is Fasid; as for instance, the absence of 
witnesses, the presence of witnesses being regarded by some as a quality 
although a necessary quality which, according to us, cannot be separated 
from Nikah; but accurding to Shafee and Malik presence of wit- 
nesses is not necessary, and, therefore, according to them, a marriage 
without witnesses is a valid or Saheeh marriage. Another instance of و‎ 
Farid marriage is, where the marriage is temporary (X X); here tho muhal 
is good, but a quality of validity is wanting—that quality being the 
absence of limit as to time. 

27. Of the instances cited above from the Koran, there are some 
females whose unlawfulness or Hoormut is permanent or Mooabbud, and some 
whose unlawfulness is temporary or Mowukkut. Is there any ground for 
the;distinction that the marriage of a woman permanently or perpetually 
unlawfal is Bati or void, because the unlawfulness is permanent and cannot 
possibly be removed; and that the marriage of a woman temporarily unlnw- 
ful is Fasid or defective, because the unlawfulness is temporary and might 
be removed? Whetber permanently or temporarily unlawful, it will be 
observed that both are prohibited for marriage, and this probibition bas 
reference to the time of the marriage; m there is & distinction between 





(XIX ).— See Tawseoh, pago 264. 
(XX).—Sco Radd-ool-Mohtar, Volame IT, pp. 1000-1001, — in these Tagore 
Lectures in, Vol, 111, page 365, paragraph marked (XV). 
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xi CAUSES OF LAWFULNESS OF ENJOYMENT. 


permanent and temporary unlawfulness, how stands the right of enjoyment 
in the interval whilst the temporary disability lasts? Is the woman a fit 
subject of enjoyment whilst such disability Insta; if not, does she become 
a fit subject of enjoyment after such disability has ceased under the same 
initial contract of marriage P 

28. According to the Mahomedan Law, lawfulness of enjoyment arises 
from two causes:— (Firstly) ownership of possession or Milk-1-Rukbd, asin 
the case of a slave girl lawfully captured in a lawful Jehad ; and (secondly) 
Ownership arising from a legal marriage. I have shewn above (see 
paragraph 6) that where certain giren things are found, there the result 
i» produced by the ordinance of God, and no human power can prevent 
that result; where the subject is fit and otber matters are as they ought 
to be, the pronouncing of the formula of marringe must produce the 
legal result as certainly as results are produced in physical matters: 
the legal result of marriage is present lawfulness of enjoyment and not 
future or prospective lawfulness of enjoyment after the disability in the 
woman shall have ceased. If, therefore, a woman, temporarily unlawful, 
is lawful to cohabit with, because ber unlawfulness is capable of being 
removed, then that is lawful which the Koran has laid down to be unlaw- 
ful. This result must necessarily follow when a marriage, with a muhul 
or subject, which is not fit at the time of the marriage, is said to be 
Fand; because the term Fasid implies lawfulness with defect or vice: 
the term means that there ia the quality of goodness of the essence or 
Hussun-lai-Ayn, but there is also the quality of badness or Koobuh by 
reason of the badness of a Wusf or quality. 

29. It must be remarked here that to base the distinction of mar 
riage between Batil and Fasid upon the permanent and temporary character 
of tbe unlawfulness of the woman involves a confusion of ideas. Such 
unlawfulness might be of a temporary character and still the Nikah might 
be Batil. Batil and Fasid, when applied to marringe, are the classes of 
the notion expressed by the word “ marriage," and they do not constitute 
a classification of the subject or muhul of marriage, which subject or muhu 
is the particular woman concerned, and do not depend on the degree of the 
unlawfulness of that woman, and cannot be determined by a reference 
to the question whether the unlawfulness of the muhul or subject is 


perin&aent or temporary, but must be deter: ined by the vice or 


defect which applies directly and specially to the marriage itself, 


tbough that vice or defect might be partially constituted by a reflection. ; 
of the defect of the subject or muhul of the marriage. If- Bie Si 
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muhul is not Awal, then there is no ownership at all. Connexion with 
a woman without ownership of marriage or ownership of possession 
is unlawfal in its very easence, whether the woman is permanently un- 
lawful or temporarily unlawful. To argue that because a woman is not 
unlawful in her essence but is unlawful for something else, therefore her 
marriage also does not involve unlnwfulnesas of tbe essence of the marriage, 
but involves unlawfulness of the marriage on account of a quality of the 
marriage, is to take two false steps in logic: this argument first assumes 
one question, and then mixes up that question with another: it assumes that 
marriage is susceptible of the division of being unlawful in ita essence and 
of being unlawful for something else, for which there is no authority; and 
it also assumes without any authority that the division of marriage follows 
the classification of unlawfulness regarding the subject of marriage. (See 
paragraphs 23, 26 and 74 of this Appendix). It must also be noted that 
the Ghyr or something else does not always prevent the Koobuh from being 
fastened to and induced on the essence. As will be shown in paragraph 81 
where the Ghyr is Wasta-fil-sooboot, there the Koobuh or badness is induced 
in the essence, as in the case of usurpation or ghwsub, wbioh is bad on 
account of the right of others; but the wasta or intermediary is dis- 
regarded, and the Koobuh or badness comes to be attached to the essence 
of the act of usurpation. And besides this, even if thes Ghyr is of the 
nature of Wasta-fil-ocrooz, or bad on account of a quality, still tbe Koosbuh 
might be of such & strong character as to have & preponderating effect, 
and to overpower the Hoosen or excellence, so that the result is bootlan or 
avoidance. 

30. The Koran, in declaring unlawfulness, treats of permanent and 
temporary nnlawfulness in like terms; that is, the same terms are used 
in reference to both. As regards temporary unlawfuiness, three inatances 
are given ;—the first instance is the case of an idolator; the second is 
that of two sisters; the tbird ie that of another man’s wife, or Muntooha- 
Vghyr. (See paragraphs 16 and 17 of this Appendix). As regards an infidel 
woman she is absolutely not a fit subject or muhul ; and, therefore, the 








(XI1).- See Radd-ool-Mohtar, Vol II, page 574. Translated in I. L. ہے‎ 23 Calcutta 
Beries, page 165. Bee also Bailie's Digest, page 399. " 
Bee Contra, Mr. Justice Ameer Ali's Mohamedan Law, Vol. II, pages 302 and 
317-18. 
(XXII).—See Bailie'as Digest, page 399, and Eadd-ool-Mobtar, Vol. II, pages 674-75. 
Translated in I. L. R., 23 Caloatta Series, pages 166, 3rd paragraph. 
See also these Tagore Lectores, Vol. III, page 355, paragraph marked (XV). — 
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author of the Rudd-ool Moobtar, reviewing all authorities, lays down that 
such a marriage is Bati, and Nusub is not established by it (XXI.) As 
regards another's wife, she is likewise no muhul of marriage (XXIJ.) 

3I. The fitness of a particular woman to be a muhul is a relative 
fitness and not an absolute fitness; and the same woman many be a fit sub- 
ject in respect to one Individual and not be so in respect to another; and the 
question of fitness must be determined by authority, and the chief authority 
is the Koran. Take the case of a woman, who has been divorced by a bain 
or irreversible divorce by her husband once, twice or thrice; in the first 
two cases, that is, where the third divorce ia not pronounced, she does not 
cease to be a Bt subject of marriage by the same husband ; on the other 
hand, be is at liberty to marry her before the expiry of the Iddut and 
also after tbe expiry of the Iddut: but when the husband has pronounced 
three divorces, the aid of the Mohulhi must be invoked and the woman 
must be married to another man, and the new husband must bave 
intercourse with her, before she can become qualified and fit for re- 
marriage by her frst husband. The Koran says (XXIII) **but if the 
husband divorce her a third time, she shall not be lawful for him 
again until she merry another husband." She is, accordingly, classed 
(XXIV) in Shoobha-+-faul which, as will be hereafter explained, is ۵ 
class where the intercourse is Batil, and where Nusub is not estab- 
lished. Bat the same thrice divorced wife is a perfectly fit subject of 
marriage by a stranger, whose marriage with her whilst she is within 
her Iddut is merely Fosid, she being, to all purposes, a fit subject with 
reference to bim. 

32. The position of the thrice divorced wife is also illustrated by a rule 
of Jurisprudence or Oosool-i-Fikah. God lays down in the Koran (XXV), 
“ The women who are divorced shall wait concerning themselves until they 
have their courses thrice, &c." The original word for “courses” is “ Kooroo," 
a word which basa double signification, and which is Mooshturuk or common 
to both purity or Toohur, and pollutionor Hyz. The Shafei school, for 
reasons which it is not at present necessary to go into, nffirm that Kooroo 
bere is used in the sense of Toohur or purity: the school of Aboo Haneefa 
maintain that Kooroo here means pollution or Hyz; because say they, if it 
means period of purity, then the word **thrice" or **three," which is a khas 

(XXIII)— See these Tagore Lectures, Vol. I, page 9, paragraph 58 (548). — 
(XXIV).—See Hamilton's Hedaya, Vol. IT, page 20: and Rodd.ool.Mohtar, Vol. III, page 


234, translated in I. L. R., 23 Calcatta Sorice, page 168. : 
(XXV).—Sec those Tagore Lccturos, Vol. I, page 9, paragraph 56 (52). R 
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or particular word as contradistinguished from a general or aam word, and 
which governs the word XKooroo in the text of the Koran, and which must 
be conclusive or kutase in its meaning, does not remain conclusive, becnnse 
the divorce having been given in a period of purity, what remains of that 
period of purity ia rot an entire period; nnd, therefore, if that period is to 
be counted, the result would be, that there would be only two periods of 
purity and & fraction of one period of purity; on the otber hand, if the 
period of purity in which the divorce is given is not counted, then the 
result would be that there wonld be three periods of purity and a fraction 
of one period of purity. But if the word Kooroo be taken to mean pollution, 
then the divorce having been given in a period of purity, the wife has 
simply to count three periods of pollution in future, and her Iddut expires 
with the expiry of the third period of nctunl impurity (XXVI). Upon 
this subject there are several riders or rules deduced, which are noticed 
in the Fuaool, à commentary on the Oosool-i-Shnshy (XXVII), but it is 
only necessary here to notice one rule, vis., ** It is Saheeh or valid for her to 
contract Nikah with a man different from her husband in the third Hyz 
(that is, while the third menses is nctunlly on her nnd before she has com- 
pleted that menses) according to Shafei; (because her Iddut, according to 
bim, expired with the third period of purity, that is to say, immediately 
before the third menses commenced) but such a Nikah is Batil or void 
according to us. (Here Batil is used for Fasid, and the Nikah is Fasid be- 
cause the [ddut has not expired). 

33. Agnin,the Koran (X XVIIT) lays down that four women are lawful 
as wives at one and tbe snme time; the fifth wife is, therefore, not the 
"muhul of Nikah, and her marriage must be Batil; but if the husband 
has divorced one of the four by n bain or irreversible divorce, and she is 
observing her Iddut, then his marringe with a fifth wife before the expiry 
of the Iddut of the fourth wife, would only be Fasid; becnuse, on account 
of the divorce of one of the four, the relationship of husband and wife 
has, for all practical purposes, come to an end, so that he can have no 
intercourse with her, but the non-expiry of the Iddut of the fourth wife, 
Which is the period of waiting or probation, raises a defect not of a 
character to render the fifth wife wanting in fitness, but the defect is of a 


mere formal character. 
a — O O  تٹس‎ سش٠‎ ٠.ش مم‎ —————————. 
(XXV1).—Seo Tawzeeh, pages 36-37. 
(XXVII).—See Foosoo!, page 22, Delhi edition of 1302 H. 
(XXVIII) —See these Tagore Lectures, Volume I, psge ۰ paragraph 101 (97) 
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84. So also as regards the Motudda of another, that is, à woman 
who is observing her Iddut baving been divorced by her husband: she 
becomes & stranger to her husband &s shewn above; sho, therefore, 
acquires the capacity of being a fit subject of marriage by another man, 
but the marriage shall be Fasid and not ۰ 

3o. The author of the Rudd-ool-Moolitar, (X X IX), gives the follow- 
ing instances of a Fasid marriage :— marriage with a woman in the Iddut 
of a previous husband ; marriage with a fifth wife in the /ddut of the 
fourth; marriage with a female slave upon a free woman. The prohibi- 
tion in the last case is not based upon a rule of the Koran declaring its 
unlawfulness, but is based ona tradition of the Prophet, reported in the 


Dar Kootni to the effect (š! الامة على‎ e y) that “a elave girl ought 


not to be married upon a free womnn :" here the Hanifites mnintain that 
the marriage is not jais or permissible; but the followers of Malik say, 
the marriage is good if the free woman agrees; and Shafei says if the 
husband is himself a slave and has married a free woman with his master's 
consent, then he can marry a slave girl upon that free woman, who has 
tolerated the disgrace of being married to a slave, aud may, therefore, 
submit to a little further degradation. "The marringe of the slave upon & 
free woman is, therefore, Fasid, which is defined by some of the Doctor? 
(XXX) to. be a marriage where the muhul or subject is fit, but where 
there is a difference of opinion among the Oolesmas as regards the mar- 
riage being permissible or not, e. g., marriage without witnesses. There- 
fore, here, that is, in tlie case of & slave girl married upon a free woman, 
the prohibition arises out of respect for the wife who is a free woman, 
and not because the slave girl is not a fit subject. 

86. The instances given above shew that permanency of unlaw- 
fulness or the temporary character of it, as respects the woman, is DO 
ground of distinction to mark the character of the marriage; and that 
marriages in which the woman is only temporarily unlawful may be equally 
void with marriages iu which the wowan is permanently unlawful. 

$7. As regards the mnrringe of two sisters, there are two points 
of view from which the case might be considered; first, when they bare 
been married together, that is, by one contract; and secondly, when they 
have been married one after the other by separate contracts. — 

(XXIX). —See Rudd-ool. Mohta , Volume 11, page 674, translated in J. L. R. 23 

Calcutta Series, pago 165. 


(XXX).—See Rudd-ool-Mohtar, Volume II, page 1000, translated in these ee Lec- 
tures, Vol. IIT, page 365, paragraph marked (XV). 
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38. When they are married together, their marriage has been re- 
garded by a small minority as Fasid, but generally such a marrisge has 
been held to be Batil; and probably the correct view is that it is Batel 
(XXXI). The author of tbe Buhur-ool Raik (XXXII) holds the mar- 
riage of two sisters by one contract to be Fasid; as also the marriage of 
one sister during the Iddu£ of another. 

39. Those who hold that the marriage of two sisters by one contract 
is void or Bati? rely upon the words of the Koran which, by prohibiting the 
joining together of two sisters in marriage, lays down the absence of fitness 
in the subject or muhul. Those who hold ench a mnrriage to be Fand 
probably argue thus; each of the sisters taken by herself without regard 
to the other, is a fit subject, and it cannot be said, with reference to 
either, that she was posterior and not prior; therefore each taken by 
herself alone does not fall within the prohibition against joining two 
sisters, but falls under the general class of women not declared unlawful 
by the Koran; buteach taken along with the other comes within the 
prohibition against joining two sisters in marriage as laid down in the 
Koran: therefore the case has a double aspect, and both aspects might be 
given effect to; each being a fit subject by one process of reasoning, the 
marriage is vot void, and, therefore, Nusub would be established, and Iddué 
would be obligatory ; but each being regarded along with the other, the 
Martiuge is bad, and, therefore, there should be separation between them 
and the husband. I have not seen this process of reasoning laid down 
distinctly in reference to the case in question, but I inferas much from the 
discussion in Jurisprudence regardiug the effect of an exception or istisna, 
and abrogation or Nuskh, and particolarisation or Tukhsees, as relating to 
à case of sale, where two things are sold by one contract with the option in 
the seller as to one of those things, in which case one analogy requires that 
the sale should be good in all cases, and another analogy requires that 
ces sale should be bad in all cases; but giving effect to both the ana- 
logies, the sale is held good only if the subject of option is known and 
ita price is alzo known, and it is held bad in three other cases, the alter- 


natives being four (X XX LII). 
(XXXI).—See Aynee, Volame II, page 31. 
Inaya, Volume II, page 10. 
Fath-ool-Kudeer, Volame 11, page 19. 
(XXXI1).—See Radd-col-Mobtar, Volume II, page 999, translated in these Tagore Leo- 
we tures, Yol. 111. pages 362-63, paragraph marked (VI), where the q 


from the Babur oo!-Raik is 
(XXXIII). see Towzee, — 51-53. — 
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40. But where two sisters are mnrried one after the other, there, by 
no possibility, can the sister married subsequently be deemed to be a fit 
subject, and nobody has discovered any process of reasoning cousistent 
with tbe rules of Jurisprudence to take the second marriage out of the 
category of a void or Batil marriage; accordingly, Text-writers and 
Commentators have held such a marriage to be Batil (XX XIV). 

4l. If tbe woman is a fit subject, and the marriage is, in all respecta, 
Sakeech or valid, then the marriage itself ninounts to intercourse by fiction 
(or Wuty i-Hookmy) م‎ so that if birth takes place at six months from the 
marriage, the Nusub is established, although actual intercourse might 
have taken place later, or might be impossible to human comprehension 
aud perception; as where the husband is Mujboob (one whose male organ 
has been cut off) or where the husband is in the east and the wife is iu 
the west. In a Saheeh Nikah two things are found nt once; first, the 
subject or muhal is fit or Suleh ; and second, by the Nikah that muhul 
becomes Hulul by reason of the fulfilment of ull essentials. 

42. In a Fasid marriage tlie muhul is Saleh or fit; that is, the 
woman has the capacity or fitness to become a wife, but the muAul does 
not become Hulal or luwful on account of some defect; and by reason of this 
defect, the marriage does not amount to a constructive intercourse or 
Wuty i-Hookmy, and separation is, therefore, necessary to prevent sinfulness, 
{as shown in tbe Rudd-ool-Mohtar, Vol. II, page 468, referred to in the 
citation to paragraph 40 of this Appendix, and translated in I. L. R., 23 
Calcutta Series, page 163, paragraph marked (c)]; but the muhul being 
Saleh, or fit, Nusub would be established if birth takes place at six montbs 
from nctual intercourse. 








(ZXXIV).—See H&milton's Hedaya, Volame J, pages 78 and 79. 

Aynee, Volame II, page 31. 

Inaya, Volume II, page 10. 

Fnth-ool-Kudeer. Volume II, page 19. 

Rudd-ool-Moohtar, Volume II, pages 574 and 575, translated in I. L. E., 
23, Calcutta Series, pages 165, 166 and 167, also referred to shortly in 
Mr. Justice Ameer Ali's Mohamedan Law, Volume II, page 319, but the 
ful! and correct translation of the whole of the paseage is given in the 
Report. 

Rudd-ool-Moobtar, Volume II, pages 465, 468, 469 and 471, translated ia 
I. L. R., 23, Calcutta Series, pages 162, 163, 164 and 165; that ia to say, 
page 465 is translated at page 162, paragraph (a); page 468 i» translated 
at page 162, paragraph (b) and at page 163, parngraphs (e), (d) and (e); 
page 469 is translated nt page 164, paragraph (f) ; page 471 ما‎ translated | 
at page 164 paragraphs (g) and (A). * 
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43. Bot in a Batil marriage, the muhul or suujectis not £t; there is, 
therefore, no marringe at all; and because there is no marriage, the parties 
must be separated; and because tbe muhul is not fit, there is no Nuswb ; 
whereas in a Sahzeh mnrriage, the muAul is fit, and the woman becomes 
lawfal to be enjoyed; because she is lawful to be enjoyed, she cannot be 
separated ; and because tlie muhul is fit, therefore Nusub is establisbed. 

44. It thus appears that the establishment of Nusub depends on the 
fitness of the subject or muhul ; and that the fitness of the muhul gives 
lo the marriage the character of being Saheeh or of being Fasid; and that, 
among other things, absence of fitness gives to it the character of Bootlam 
or being void. 

45. In the annotations on the Foosool, which is a Commentary on tho 
Üosool-i-Shashee, a pasange ia cited at page 185 in note I from the Madun, 
which is also a Commentary of great auth: on the Oosool-i-Shashee, 
the effect of which is as follows:—W bere there has been Eejab nnd Kabool 
without witnesses, there is no Nikah according to the Shera: and.the estab- 
lishment of Nusub, and the absence or Sakoot of Hudd, and the obligation 
of Iddut do not int jente the lawfulneas of the Nikah ; because these tbings 
‘reestablished as based on Shoobha-i-Akd or doubt arising from marriage, 
om account of the existence of the pillar of the contract, (which is Esjab and 
Kabool) emanating from an Ahul or fit subject, towards a muhul or fit object. 

46. Thus, as shown above, in a Batil marriage the subject or muhul 
is not fit. Accordingly the Tulweeh, à Commentary on tbe Tawzeeh, 
(XXXV) whilst distingnisbing between nuhee or negative commands and 
Nuskh or abrogation, lays down that the latter ‘‘declares that the act 
can no longer possibly exist according to the Shera, e.g., to face towards 
Jerusalem in prayers, and the lawfulness of two sisters” (literally ** sisters.”’) 
Here “ sisters,” evidently means '*two or more sisters” that is sisters 
of the wife, although the word might also include one’s own sisters. The 
lawfulness of a man’s own sister was allowed in the religion of Adam, but 
lë was abrogated long before the advent of our Prophet. The lawfulness 
of the wife’s sister existed before the time of our Prophet. It existed in 
the law of Moses, who himself married two sisters, who were the daughters 
of Shoaib Before the time of Moses, instances of lawful marriage of fwo 
“stera existed. Yakoob or Jacob had married two sisters, and Yusoof 
Joseph was born of one of them. But all this was made auskh or 
کت مس را‎ ———— 








(XEXV)—See the Tulweeh, Newal Kizore's Edition of Lucknow. page 291. 
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abrogated by the law promulgated by our Prophet. The practice 
of facing Jerusalem whilst saying prayers was abrogated by the Koran 
(XXXVI), which laid down that the face must be turned towards Mecca 
whilst anying prayers, and, therefore, the practice of facing Jerusalem whilat 
saying prayers is absolutely prohibited by the abrogation in question, and 
therefore, to sny one’s prayers facing Jerusalem is not to bring the prayers 
into existence, and such prayers amount to no prayers at all. So the prac- 
tice of joining two sisters, which existed before, was abrogated by the text 
of the Koran already cited, and, therefore, according to the Shera, the 
joining of two sisters together in marriage cannot be recognised, anda 
marriage, in which two sisters are joined, has no existeuce according to 
the Shera, iust as if no outward form of marriage had at all been gone 
through; and althcugl: there might be proposal and acceptance in appear- 
ance, still such marriage is not thereby brouglit into existence according 
to the Shera, and, therefore, the effect of a valid marriage prescribed by the 
Shera does not attach itself to such a marriage; because the effect would 
come into existence after the existence of tlie cause. which is marriage; 
and inssmuch as there is no existence of marriage, there can be no 
Iddwt and no Nusub, which are, generally speaking, some of the results 
of a marriage, which comes into existence according to the Shera: the 
marriage in question is, therefore, absolutely void. 

47. Buta Fasd murrizze, strictly speaking, would be one in reference 
to which there is no text, which abrogates and renders void the very 
essence of the thing, but it must be one in which there is a negative com- 
mand or nuhee, which legalises the essence, and renders the act as possible 
of existence under the Shera, bat prohibits it on account of some flaw or 
defect. 

48. From what I have submitted above, it will appear that intention 
has no effect or relevancy in a question of marriage; and it will also 
appear why & marriace, even by way of n joke or husul, becomes a binding 
marriage, provided the subject is fit and the other essentials are not 
wanting. 5 

49. A just and proper appreciation of the question as to the fitness 
of the subject or muhul affords, generally speaking for all practical par- 
poses, a key forthe solution of most of the rules relating to the law of 
marriage in connection with the question raised, and negatives the sup- 
position that the portion of the law, relating to crimes and to punishments 





(XXXVI).—8ee these Tagore Lectures, Volume I, page 3, paragraph 14 (10). 
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for sae or whoredom, and for kusuf or slander, supports the position that 
where the subject is permanently unlawful, there the marriage amounts to 
no marriage, and does not conduce to Nusub, but where it is temporarily 
uplawfal, there the marriage is a good marriage and establishes Nusub. 


50. The general principle which underlies the law of punishments 
for crimes is the tradition of the Prophet—‘* Drop punishment from 
doubt," the punishment for sina being exceptionally severe. Doubt is of 
two kinds: doubt or error in the act, and doubt or error in the subject ; 
(XXXVII). Both these doubts are sufficient to do away with punish- 
ment. In both these classes of doubts there is express authority” for 
unlawfalaess. In Shoobha-t-fail, or doubt or error in the act, there 
is no sort of authority for the lawfulness of the muhul or subject, 
,وہ‎ the son having intercourse with the father's slave girl; but still 
when the man claims doubt, that claim has been considered sufficient 
to remove liability to punishment; but in this class Nusub is not estab- 
lished on account of the absence of all authority for the lawfulness of the 
subject. But in Shoobha-i-muAul, or doubt or error in the subject, there 
ها‎ some sort of authority for the lawfulness of the subject, e.g., the father 
having intercourse with the son's slave girl; here the antiority fcr un- 
lawfulness is the anthority that a man cannot enjoy any but his own sinze 
girl, and cannot appropriate another’s property; but there is another autho- 
tity which the father has or might bave misapplied, and that authority 
consists in the tradition that the son and all that belongs to the son belong 
to the father: the latter, therefore, bas misapplied this authority in refer- 
ence to the son's slave giri. (See paragraph 60). Here also, on account 
of doubt, the punishment ceases or drops, and on account of the 
eathority for the lawfulness of the subject, Musuh is established. See 
the instances cited in the Hedaya under the respective beads of Shoobha-1- 
fail and Shoobha-i-muhul, which instances are amplified but under the 
same underlying principle in the Rudd-ool Mohtar (XXXVIII). 


51. In cominon with other matters relating to the Shera in which 
there is misconception, Hudd is & word regarding the meaning of which 
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(XXXVII).—See Hamilton’s Hedaya, Volume 11, pages 19, 20 and 21. 
(XXX VIII)-—8ee Rudd.ool-Mohter Volnme JII, pages 231 and 234, translated in I. L. ہت‎ 
23, Calcotta Series, pages 167 and 168. 
See aleu Baiülie's Digest of the Mobemedan Law, pages 397 and 398, 
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there is some misconception. Correctly speaking, Hudd is punishment 
prescribed onalterably by the Koran for unlawful connexion falling ander 
the definition of sina: and the Taseer or penalty which, according to Aboo 
Haneefa, is to be substituted for Hudd, where the case does not fall within 
the technical definition of zina, is a discretionary punishment, the nature 
of which is not onaiterably fired. The Hudd for zina is fired by the 
Koran itself. In a case of zina, the Kazee has no alternative: he must 
carry ont the sentence to the fullest extent, and the fixed number of 
stripes or doorras must be laid on even if the culprit were to succumb 
to death during the infliction. It is related of Huzrut Oomur (see 
Tareekh-i-Khumees, Volume II, page 252) that having convicted his only 
son Aboo Shahma of zina, be had the strength of mind to do stern justice 
by passing a sentence that the culprit should receive the fixed number of 
doorras, and although life was nearly extinct even before the Inst few 
stripes had beea inflicted, still the Shera must have its strict course und 
the fall number wae ordered to be completed, so that with tbe last stripe 
life became wholly extinct. No ordinary man or woman is believed to 
survive the punishment for rina, althougli, no doubt, to suffer the punish- 
ment is to make full atonement for the transgression. For cases which 
did not amount to zina but which were withal illegal conrexions, م٥‎ 
Haneefa substituted Tazeer, which, though not so severe as the Hudd 
fixed by the Koran, was serere enough in all conscience, and was not and 
could not be said to consist of a mild chastisement. 


52. The following proposition is true: the Shoobha, which is suff- 
cient to establish Nusab is also sufficient to remove the liability to Hudd: 
but the Shoobho, which is sufficient to remove the liability to Hudd, is, by 
no Means, necessarily sufficient to establish Nusud. 


53. in every case where, although a form of marriage has been gone 
through, stil! there is some kind of flaw in it, it must be seen whether 
the case is that of Shoobha-i-fail or Shoobha-i-muhul : in the latter case, 
generally speaking, Nusub is established, but not in tbe former: in 
both cases the mere form of marringe being gone through does not 
render the muAul, at the time of the marriage, Aulal, and it is a different 
question whether or not it is capable of becoming hulal in future by à 
future marriage. N othing can be more repugnant to the instincts of the 
Mobhsmedan Law than the proposition that consummation cures a flaw 4 
defect: that consumination should bave the effect of curing or removing & 
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flaw is a non-Mohamedan idea :* the consummation itself, that is, a legal 
consummation, is the efect of a cnuse; tliat cause is the establishment 
and existence of ownership; if the canse ia absent, the effect must be 
absent; therefore cousummation itself must, in order to be legal, take 
place in a valid marriage. (See paragraphs 13 and 68 of this Appendix): 
ana besides this, if in Fasid inarriazes consummation had that effect, then 
why should it be the duty of the Kazee to separate the parties on the fact 
coming to his knowledge. (See paragraph 42 of this Appendix.) 

54. In a Suheeh or valid Nikah, (firstly), the Nikah itaelf 0 
liability to dower; (secondly), the Nikah is Wuty-1-JTookmy, or sexual in- 
tercourse by fiction; so that if birth takes place within six months from 
the marriage, the Nusub is established, although tbe birth might mot + 
within six months of actual Wuély; (thirdly), the Nikah is susceptible of 
divorce or the breaking or dissolution of the link or vinculum brought into 
existence by the marriage; (fourthly), as soon as there is a ۸ 
Suheeh, the Iddut becomes obligatory; (fifthly), dower becomes lasm or 
obligatory by mere marriage, but becomes pnynble by KAilwut-s-Suhec&; in 
other words, Nufs-1- Wujoob or mere liability to dower becomes established by 
Nikah, but Wujoob-i-Ada, or obligation to pay went, is established by Akv- 
wul-i-Suheeh, or by death ; (sixthly), in à Suheeh marriage Leen may take 
place, But iu a Fasid Nikah, (firstly), itis sexual intercourse and not tbe 
Nikah itself which creates liability to dower; (secondly), the aie’ is not 
Wuty-i- Hookmy, but there must be actual sexual intercourse; so that if a 
child is born within six months of actual sexual intercouse, then the ۸۵ 
of that child is established ; (thirdly), the Kuzee must separate the parties, 
and the separation is Fuekh or cancellation, and not Talak or diswolation و‎ 
(fourthly), the KAilwut-5-Suheeh does not give rise to Iddut, but the Iddus 
arises from actual Wuty, or sexual intercourse, as » matter of pre cation ; 
(fifthly), the dower does not become obligatory and payable except by actual 
sexual intercourse, and not even by death; and it is correct to say that 
Khilout-i- Fasid in Nikah-i-Suheeh ie like Khilwmt i-Suhesh in Nedsh-+ 
be not fit in the sense in which the word is ased in the case ander discussion, commammation 
does not cure the flaw of want of Equaliiy. See these Tagore Lectures, Volame, 11, page 76, 
Paragraph 1161 (201) and page 78, paragraph 1106 (206). The birth of a child. however, in 
the case of absence of Koofarcut, destroys the right of objection. See these Tagore Lectures, 
Page 77, paragraph 1102 (202), and page 86, paragraph 1136 (226); and as regards Fused in the 
case of absence of Equality, where intercourse has taken place and a child is born, there 
ie no difficalty in the Nuawh being established in the father, becanse there the woman de the 
کے‎ that is, the abject, ie Gt. This matter ha» aa important bearing on the question ander 

186 اقعه‎ on. 





xxiv MUSUB DEPENDS ON LEGAL OWNERSHIP. 


Fassd; (sitthly), in a Fassd marriage Lian does not take place: and this 
should be sufficient to bring tb» error bome to those who hold that, in a 
Fand or an invalid marriage after consummation, the flaw is removed ; on 
the contrary, the flaw sticks to it throughout, because one of the forms of 
Lian is applicable only after consummation and pregnancy; but it is an 
established rule that no Liam can ever apply to an invalid marriage; 
whereas, if the adverse argument had been correct, and if after consuw- 
mation, the Famd marriage was capable of being converted into and 
treated as a Sukesh marriage, then it would follow that Lian would apply 
after pregnancy to an invalid or Fasid marriage (XXXIX). 


55. The reason why in Shoobha-i-fail or “doubt in the act” the 
Nurvd is absent is thus stated in Note 3 to the annotations on the Foosool 
(XL). As a consequence of the doubt, the Hudd is dropped or be- 
comes sakit, but this doubt is not sufficient to establish Nusub ; ** because 
the establishment of Nusub depends on the existence, however small, of 
ownership (as in tbe case of a slave girl) in the muAul, or on the existence 
of lawfulness (as in the case of a marriage) in that مس"‎ and neither 
of these is found’’* 


56. There is another quotation from note 10 of the annotations on 
the Foosool, which may be cited Lere with advantage. At page 189 of 
that work a question is raised regarding the meaning of tbe word 
“daughter” in the Koran, where there is an enumeration of women 
whom it is prohibited to marry (XLI). Does the word “ daughter” in- 
clude a daughter by zina ۶ If sbe is included, then does not this amount 
to an aathomty for the establishment of her Nusub in the Zanes? The 
answer is, that the word “daughter” in the Koran includes both s 
daughter by lawful intercourse and a daughter by unlawful or illicit inter- 
course ş but that, in the latter case, the Nusub is not established in the 
father: because the establishment of Nusub, according to the Shera, 
requires that there should be an antecedent cause or subub such as Nikah 
or marriage, and milk or ownership; and the fact of her being, in feality, 
bis daughter is a different question, and depends upon Joozeewt sud 
Bareeut in fact ; that is, it requires that there should exist in the daughter 





(XXXIX).—8ee these Tagore Lectures, Volume III, page 352. 
(XL).—See Foosool, page 288. 


* لان copi‏ النصب يعتمد قیام الملک فی ee‏ من رجه او قیلم العمل فيه ولم بوجد - 
(XLI).— See these Tagore Lectares, Volume T, pege 18, paragrapb 119 (115.)‏ 





“your DAUGHTERS’ IN THE KORAN DOES NOT LEAD TO NUSUB. II? 


particlee and fractions of the father; therefore, the negativing of the one 
(i.e., the Nusxb) does not involve the negativing of the other (1.6., the fact 
of her being the daughter) ; that is to say, if you negative her Nusub from 
bim, you do not negative the fact of her being his daughter ۰ 
Kyas requires that her Nusub should be established from the Zanee, but the 
Nusub ia not established in the Zaner on account of a tradition of the 
Prophet* to tlie effect ‘‘ that the wulud, or child, is for the Firash, (that 
is, for the owner of the Firash), and for the adniterer there is prohibition : 
thus the Prophet himself negatived the Nusub from the Zanee. Then, if it 
be objected that this tradition is of the class called Ahad or traditions 
reported scantily, thatis, by a small number of persons both in tbe begin- 
ning and afterwards (as contradistinguished from traditions called the 
Muteatir, that is, those traditions which are numerously reported, and are 
therefore of sufficient authority and weight to act on, eren when opposed 
to the Koran itself) and, therefore, cannot be acted on in opposition to 
the text of the Koran rélating to '* daughters, ” (that is to say, if it be ob- 
jected to that this very textof the Koran, which prohibits one from marrying 
" yourdaughters,"" is sufficient to establish ber Nusub from the fatber, with- 
oat the text being outweighed by n tradition of the Ahad class), the answer 
ما‎ this argument is that (Isafut-s-Mootluk or) a general reference (snch ns 
is involved in the expression “your daughters") does not necessarily 
involve the establishment of Nusub; dost thou not see timta child is 
referred to the mother when Gcd says, * the mothers or walidat shall 
Bive suck to their children or aulad ” (XLII); and there is a concurrence 
of authority or ijma, that tbis expression does not establish the Nuxub 
(of the children in the mothers — Nusub being referable to males only; 
and, therefore, a wwlud-ool zina being a chiid, whose mother might be 
known, but whose father is not known, is a Mujhool-ool-nusuh). 16 is, 
therefore, clear that there is noconflict between the text of the Koran 
(Inthe matter of the Nusub by the force of the expression ‘ Your 
daughters," and between the tradition of the Prophet cited above). This 
is laid down in the work called the Madan. Ft can also be assigned by 
way of an answer that Nusub is not established from the Zanee both so 
far as the Kazee is concerned and also morally spenking ; because the 
reality of Nusub is known only to God; and for this renson all mankind 
shall, on the day of judgment, be referred to their mothers ; because if 
- پلوله للقزاش ہی لصاحبه و للء‌اهر بلعجر‎ * 
(XLII).—8ee these Tagore Lectures, Volumc J, page 10, paragraph 61 (57., 





xx SROOBHA-I-FAIL BEING PURE ZINA NU8UR IS NOT ESTABLISHED 
EXCEPT IN CERTAIN CASES. 


they were to be referred to their fathers, then the shame of a large 
aumber would transpire, and it would be impossible that Adam and 
Christ could be called out at the day of judgment if the description would 
require reference to the fathers. 

57. The Bahur-ool Raik (XLIII), lays down that Nusub isestab- 
lished in Shoobha-t-muAul if there bas been a Daiwat or claim on tle 
part of the man, and that Nusub is not established in SAhoobha-s-fail evea if 
there has been a Datwat ; ** because in the second case the act amounts to 
pure sina (without any doubt in favor of lawfulness), although the Hudd 
drops on account of something which has reference to the Zanee, and 
that thing consists of its being doubtful to him whether the intercourse 
was unlawful; but it does not amount to pure zina in the first case by 
reason of doubt in tbe muhal.’ * 

The author then goes on to shew that in regard to cases of 
Shoobha-i-fail, where the Nusub is not established even when there bas 
been a Daiwat, there are two exceptions ; one is, where a man divorces 
his wife thrice, and she then, at or more than two years after the three 
divorces, gives birth to a child, the Nusub of that child shall be established 
in the man, if he makes Daiwat; and if sbe gives birth within two 
years, then Nusub shall be established in the man without a Daiwat; 
the second exception is where a man marries a woman, but a wrong 
woman is aent to the bridegroom, who has intercourse with her relying 
on the words and assurances of others; in this case, according to Zailye, 
Nusub shall be established in the bridegroom if there bea Daiwat. The 
first exception, however, deals with the case of Nusub arising out-of the 
marriage which had been contracted before the tkree divorces were 
given; itis not to be taken as justifying by implication a marriage with 
the thrice divorced wife, before the assistance of the legaliser or 
mokullil has been invoked. 

58. But the class of cases enumerated under the head of Shoobha-- 
muhul is very far removed from the case under consideration, and bears 
no resemblance to the case of a sister married subsequently to her sister's 
marriage: in the latter case tbe authority forthe unlawfulness is express 
and conclusive. 





(XL111).—See Babur-ool Raik, Volume V, pago 15.‏ 
٭ لان الفعل تمحض b;‏ فى الثانية وان سقط اعد لامر راجع اليه و هو اشتباع ale joy!‏ 
ولم ouest‏ خی الاولی للشہة فى da)‏ 





SHOOBHA-I-AKD APPLIES ONLY TO CRIMINAL LAW AND I8 NO xxvii 


INDEPENDENT CLASS OF DOUBT iN CIVIL LAW. 


59. To tbe two classes cf doubts menticned above, Aboo Haneefa 
adds د‎ tbird, vis., doubt arising from marriage; and, according to him, on 
&ccount of this doubt alsc, punishment ceases; but this is not the view of 
his two diaciples, according to whose views Futwa is given. According 
to Aboo Haneefa all daughters of Eve are gereraliy fit subjecta of 
precreation, and, therefore, marriage sven with a Maharim 18 sufficient to 
give the prisoner the benefit of the doubt. But even according to Aboo 
Haneefa, when the matter relates to ona of Nwsub, it is, by no means, the 
concurrent opinion of all, and it is, by no means, universaliy accepted 
that Aboo Haneefa's view was that Nwsub ia established by mere marriage 
without any regard to the fitness of the subject or muhul in an indivi- 
dual case (XLIV). Baut supposing it were to be admitted for the sake 
of argument that, for som? reason or cther, Aboo Haneefa did so hold, 
still thet is not the law (XLV). As regarda the question of Nusub there 
is no third class of doubt, that is to say, tbe error or doubt arising from 
marriage is no substantive and independent class of doubt at all ; and ac- 
cordingly the Hedaya in dividing doubts uses language from- which only two 
classes of doc ^t result, vis., one where Nusub ia established, and the other 
where Nusub is not established ; because the Hedasa (XLVI) says, “Error 
is of,two kinds, &c.," (XLVII) and **according to Aboo Haneefa, a contract 
of marriage is a sufficient ground of error, &c." Snch is alsc the view 
taken by the author of the Rudd-ool Mobtar who (XLVIII), comments 
on tue following words of the Doorr-ool Mooktar—* It thus appears 
that the classification of doubt into three divisions is according to the 
view of Aboo Haneefa." The author of the Rudd-ool Mohtar, after 
citing the above passage, says that the classification of doubt accord- 
ing to Hookm, that is, effect —and Iddut and Nusub are some of the 
effects —is into two, according to all; at most, the effect of Shoobha-s- 
akd, according to Aboo Haneefa, is the same as that of Shoobha-i- 





(XLIV).—8ee Jamai-ool-Rumoos, otherwise called ‘the Kohistany,' Volume IV, page 
644, translated in I. L. R., 23, Calcutta Series, page 159. 
(XLV).—8ee Hamilton's Hedaya, Volame II, peges 31 and 25. 
See Mr. Justice Ameer Ali's Mohamedan Law, Volume r}, pags 318. 
(XLVI) —See Hamilton's Hedays, Volume II, page 19. 
(XLVII).—See Ditto Volume II, page 21. Also see Baillie’s Digest of tha 
Mohammedan Law, page 399, 
(ILVIII).—8ee Rudd-ooi Moohtar, Volame III, page 238, translated ie I. L. R., 23, Cal- 
cutta Series, page 173. 





XXviii ALT CASES OP SHOORWHA-I-AKD FALTI. INTO THE OTHER TWO 
CLASSES KRRPECTIYKLT. 


mih! ; but, according to his two disciples, it has the effect of Shoobha+- 
Jal: if the classification is according to mufhoom or meaning of the 
word doubt, then also there are two classes; because some of the cases, 
Which fall within Shoobha-t-akl, are Snoobha-i-fail, whilst others, which 
fall within Shoobha-i-akd, are Shoobha-i-muhul.; that is, those cases of 
Shoobha-i-akd, in which as regards the lawfulness of the subject or mulu 
there is some authority, will fall within Shoobha-i-muhul, and those in 
which there is no such antliority will fall within Shoobha-i-fad. 


60. Turning to the Futh-ool Kudeer the same result follows. The 
division of doubt or SAoobha (XLIX), according to the Hanifee and 
the Shafei schools, is set forth, and it is laid down that in  Shoobha-s-fasl 
Nusub is not established. 1۶ is laid down (L) that Shoobha-*-akd is 
recognised only by the Imam-i-Azuin, that is, Aboo Haneefa. It is 
further laid down (LI) that by intercourse with the slave girl of a son's 
son, Nusub is not established : so also is it not established (LII) by inter- 
course with the wife's slave girl. The last two instances should receive 
special attention. for the purpose of being compared with the case where the 
father has intercourse with the son’s slave girl, and where Nusub is established 
(see paragraph 50). I: is also laid down (LIII) that Futwa is given 
according to the view of the Sahibain, i.e., Aboo Yusoof and Mahomed 
in the matter of non-establisliment of Nusub by tlie Nikah with a Maharim. 


61. It now remains to deal with one or two passages from Baillie's 
Mohamedau Law, which is a translation of passages from the Fatawai 
Alumgiree, the latter being a work extending over six volumes in Arabic. 
The Fatawai Alumgiree is not a collection of actual decisions by tbe Kazees, 
as some people erroneously suppose. There are two methods of writing 
books on Moliamedan Law; one is to write tlie work in the form of Jaris- 
prudence laying down general rules without the detail or concrete — 
being the primary object of the work, and without writing the work in 
the form of supposed cases; such as the Tunkeeh and its Commentary (or 
Shuruh) the Tawzeeh, on which there is a further commentary in the form 
of annotations or Hasbeeah called the Tulweeh, which again has several 


— — — 











(XLIX).—See Futh-oo! Kndcer, Volnme IT, page 588. 


(L).— Sec Ditto Volume II, page $89. 
(LI).—See Ditto Volume II. pare ۰ 
(LI1).— See Ditto Volume 11, page 593, 


(LILT).—Bee Ditto Volavie I7. qj 395. 





LAW AND JURISPRUDENCE: FIXAH AND OOSOOL. XXIX 


Hasheeahs one of them being the Chulupy; and soch aa the Menar, tbe 
Noorool Anwar, the Dair-ool-Oosool, the Oosool-i-Sbashee, the Héossamee, 
the Namee, the Moossullum-oos-Suboot by Moulvie Moobiboolla of Bihar, 
and its Commentaries written by Mawlana Abdool Ali Buhur-ocl Ooloom 
and by his father Moolla Nizamuddin and by Moolla Moobeen and by 
Moolla Hussun and by Moulvie Burkutoolla of Allahabad; and such 
as the Moohkum-ool-Oosool by Hafiz A:nan-oolla of Benares ; and such as 
the Bazduwee, the Kashshat and the Mulsool. These are works on Juris- 
prudence or Oosool,+t.e., root. In these works tlie four sources of Fikah or 
principles of law are treated in their order, and the author descends from 
the genera! to tbe particular, and illustrates the roots or principles by & 
reference to the branches or particulars and details, and enunciates the 
law in the form of principles rather thao in the form of rules 
baving for its object practical cases, whicb ordinarily ocenr in life. 
Another method of writinz on Mohamedan Law is to go into detaila and 
to provide for supposed cases, which occur or are likely to occur 1n real 
life, without treating directly of the sources or roots as a whole, and 
without dealing primarily with those sources; in other words, the object 
is to write in the form of a digest to provide for supposed cases instead of 
writing in the form of Jurisprudence and laying down general principles 
and instead of dealing primarily with the origin of the rules applicable 
to those caaes, althougb, no doubt, such rules might, by way of elucida- 
tion and explanation, be tr«ced to their origin not aa the primary object 
in view but as a matter secondary and subordinate thereto. As instances 
of such works may be cited the Fatawai Kazee Khan, the Fatawai Imadea. 
the Fatawa Burubna, the Fatawai Alumgiree, &c., &c. Such writings are 
ealled the Fooroo or branches, and they deal with details, and constitute 
collections of the views of various authors with such light as the compiler 
or aathor can throw on the subject by fortifying the rules laid down by a 
reference to the principles on which the rules are founded. In books on 
Jurisprudence the main or direct object is to treat of the Oosool or roots, 
that is, the principles of law; and in works on Fooroo or branches, the 
main object is to deal with details and cases. 


92. Asregards what appears in Baillie's Digest at page 32, a reference 
to the original Arabic of the Futawai Alumgiree (LIV), shows that tho 
authority for the position regarding Iddut and Nusu5, when two sisters are 








(LIV).—See original Fatawai Alumgiree, Volume I, pages 391 and 392. 





XXX AUTHORITY OP MOOHRET-I SURUXHAT CITZD IN BAILLIB AS DRIL? 
WITH IN KUDD-OOL MOOHTAR. 


married one after thc other, is the work called the Mooheet-i Surakhsy, and 
the quotation from that work begins with the words “should the sisters 
be married by separate contracta, tbe marriage of the last married is io- 
valid, aud it is incumbent on the husband, &c.," and enda at the ssme 
page in Baillie with the words ** tbe husband being bound to refrain from 
matrimonial intercourse with his wife, until the expiration of the sister's 
Iddut." The authority for whut follows in that paragraph at the same 
page in Baillie commencing witli tbe words ** if he had married the tro 
sisters by separate contracts, &c.," up to the words ۶“ buat if he fail to 
explain, he has no choice and must separate from both” is the BShurub-:- 
Tulavee. The authority of the Mooheet-i Surukbsy has been considered 
by later writers, such as the Radd-ool Moolitar, the author of which, in 
the course of hia work, makes frequent allusions to the Fatawai Alam- 
giree nader the designation of Futawui Hind, and to the Mooheet as cited 
in the Fatawai Hind. 


63. The author of the Rudd-ool Moohtar, (LV) has before it that 
portion of the Patawai Alumgiree which, in the original, corresponds with 
page 32 of Baillie's Digest; therefore having before him the whole of 
the page of the Fatawai Alumgiree, which corresponds with page 32 
of Daillie's Digest, he kuows and has before him what the Mooheeti 
Surukhsy holds and what tbe Shuruh-i-Tahavee also holds as regards 
the cases discussed by each respectively; and referring to Shurub-i- 
Tabavee he quotes the Shuruh-i-Tahavee from the Fatawai ۵ 
and approves of it, saying ** it is laid down in the Fatawai-i-Hindia from 
the Sharuh-i-Tahavee that, if the husbaud married the twe sisters by two 
coutracts, &c., &c." As regards tlie authority of the Mooheet-i Surakbsy, 
that authority is questioned aud dissented from expressly in an analogous 
case, viz., that of a Moslem marrying an idolatress; in this latter case, 
the Mooheet's view was that the marriage is Fasid, and that there is 
Nusub and Iddut: but the author of the Rudd-ool Moohtar (LVI) citing 
the Mool eet-i Surukbsy upon that question, dissents from it, and distinctly 
lays down that the marriage is Buti’, and that there is no Nusud or Iddut j 


..... سا ا ب و و ںو و ڈنو ee‏ ئس کے 


(LV).—See Rudd-ool Moohtar, Vplume II, page 465, translated ia I. L. R 23, Caloutta 
Sories, pege 163. 

(LVI)—8eo Rudd-ool Moohtar, Volume II, page 574, translated in I. L. R. 33. Cal- 
cutta Series, page 186, referred to sbortly in Mr. Jastice Ameer Al's 
Mol&medau Law, Vol. 11, page 311 





CONSTRUCTION OF THE PASSAGE IN THE INATA. xxi 
anc he then says, “This thou should understand هب"‎ form of expression 
explained in the introduction to the Rudd-ool Moohtar (LVIÍ) to denote 
that the author quoted from and referred to is wrong, although اند‎ of respect 
to the memory of the decensed author, a harsh expression is not used. And 
as regards the rule laid down by the Mooheet-i Surukhsy regarding the 
Marriages of two sisters married one afterthe other, as in Baillie’s 
Digest, page 32, the Rudd-ool Moobtar, in apite of tbe Moobeet-i Suruklisy, 
and with the knowledge of Mocheet's view on the subject, bas laid down 
a different rule, without taking the trouble of noticing the Mooheet; the 
rule laid down by the Rudd-oo] Moohtar being that tbe marriage of the 
first sister is valid or Suheeh, and the subsequent marriage of the second 
sister is void (LVIIT). The authority of the Mooheet, therefore, goes for 
very little or nothing. It cannot bave weight snperior to that of Aboo 
Haneefa, and even bis view is not the law as correctly understood and 
actually declared and applied. 

64. There is a passage in the Inaya (LIX) which is supposed to favor 


— — 





(LVII}—See Rudd-oo! Moohtar, Volume I, page 3, lines 6 to 8. 

(LV1il).—See Radd-ool Moobtar, Volnme IT, pages 465, 468, 489, 471 and 574. The first 
four references, are translated in 1. L. R. 23, Calcutta Series, pages 162, 163, 
164 and 165. The last reference istranalated in 1. L. R. 23, Calcutta Series, 
page 167, 3rd lie from the top, and is summarily referred to with different 
effect and meaning in Mr. Juatice Am-er Alis Mohamedan Law, Vol. II, 

»age 319. 
(LIX).—8ce Inaya, Volume Il, page 496, translated in 1. L. R. 23, Calcutta Serics, page 
155, where tho whole of the passage from the.Inaya is translated withoat 
& break. See Baillie’s Digest, pages 152-153, where mere portions of the 
Inaya are translated, and the translations are so interspersed and mixed up 
with quotations from and referonces to the Hedaya and with Mr. Baillie's 
own viows and inferences دہ‎ the aubject, that the cffoct of the passage from 
the Inaya is altog^ther lost sight of, so that Mr Bail'ie's own views and infer- 
ences are apt to be mistaken for translations from the Inaya. For instance, — 
the passage at page .v3 of Baillies Digest, eighth line, beginning with the 
words, “ With regard to women who cannot be lawfally joined together " and 
ending with the words, “end, therefore, the connexion is not sina,” is hot to be 
found in the [naya at sil—and tho reforence given by Baillie at foot marked 
No. 3 “Inaya, Volame II, page 490" mast be taken to be a reference to the 
sathority for the justification of an inference drawn by Mr. Daillio himself 
from somo language caed in the anthority referred to. It is, however, cor.cla- 
sively shown here in this appendix and in the full translation giron in ths 
Reports that Mr. Baillie’s inference has absolately no foandatica in the 
authority. See also M> Jastico Ameer Ali's Mohamodan Law, Volume II, 
chapter 7, pago 317, where the mutier bas boeu left in the samo stato as in 

Baillie’s Digest. 





IXXi 11 ۸ ۲۸ SUPPORTS THE VIEW DERIVED FROM OWNERSHIP. 


the adverse view. That pass.ye is a commentary on the Hedaya (LX) 
relating to the Chapter on Punishment for Kusuf orslander. The Hedays 
says, “ If a man have uulawful commerce with a woman in whom he has 
no right of co-habitation, &c.:" then follows the commentary. The Cow- 
mentary has nothing to do with the present question; and, if at all, it 
favors the view that the subject or muAul should be fit. 

65. The Inaya in the passage above quoted classifies unlawful (or 
Huram) intercourse as follows :— 


Intercourse is aclawful, 














Either when ownership or when ownership 
18 absent, is present, 
۱ 

either wholly or partially but unlaw- or unlaw- 
absent, e.g., absent, e.g., fulness is fulness is 
a strange a slave girl perpetual, not per- 
woman. held in e.g., & slave petual, e.g., 
(1) partnersbip. girl, who is intercourse 

(2) foster-sister. with one’s 

(3) wifein her 


courses, or 

with a slave 
girl, who is 
n AMujoosee, 
or with two 
slave girls, 
who are 

sisters. 


(4) 

66. In cases (1), (2) and (3), the intercourse is unlawful in its very 
essence, and, therefore, auch intercourse nmounts to Zina, and the slin- 
derer is subjected tono Hudd, inasmuch as he spoke the truth: in case 
(4) the intercourse is unlawful not for its essence but for something else, 
that is, for something different from the essence, tbat is, for a Moojawir 
or attendant or concomitant circumstance, which does: not permanently 
subsist, and such intercourse therefore is not Zina, and, therefore, the 
slanderer spoke falsely in this case, and, consequently, he must be sub- 
jected to Hudd. : 

(LX )—Ses Hamilton's Hedaya, Volume 11, page 69. 











PURCHASRD SLAVE GIRL WHO PROVES HERSELF TO BE xxxiii 
INITIALLY PREE, 


67. But there is a wide gulf and a long and big jump between the pro- 
position that class (4) is not Zina and the proposition that the subsequent 
marriage of a second sister is Fasid, and that intercourse with such second 
sister after such marriage is not Zina. Class (4) does not amount to Zina, 4 
merely because the unlawfulness is for something else, but because there ta un- 
donbted legal ownership present, and you cannot imagine a case in wkich 
intercourse is unlawful for something else unless there is ownership eitber 
arising from marriage or from what the law deems slavery ; because if 
there is no ownership, the intercourse is unlawful in its essence; and 
if there is ownership, and if the subject is not perpetually unlawful, 
then the intercourse cannot be unlawful in its essence, but must be 
unlawful for something else: in cnses in which the subject is not per- 
petually unlawful, the ownership makes the essence of the subject lawful, 
and unlawfulness, if at all, must arise from some accidental or con- 
comitant circumstance or Moojawir; and, therefore, it can be l.id 
down broadly that wüere there is ownership ot marriage, there is no 
Zina ; and where there is ownership of possession, there the intercourse 
ها‎ not Zina, provided there is no perpetual prohibition, the ownership plus 
absence of perpetual unlawfulness having the effect of preventing the 
intercourse from amounting to Zina ; but there must be ownership such as 
the law recognizes, and there must not be only an illusory ownership or a 
mére seeming or apparent but unreal ownership; where, for instance, the 
sale is of a woman, who is not a fit subject of sale, being either the seller's 
Mookatuba or his Moodubbara, or not being the property of the seller at 
all, but of somebody else, or not being property at all, being a free 
woman, there the sale ود‎ Batil, and does not create ownership in the 
purchaser: in auch & caae, the intercourse would be unlawful for its very 
essence, and would amount to Zina pure and simple for all purposes 
including nusub, although when the question of Hudd or punishment 
arises, the matter is capable of being looked at from other points of view ; 
and although, even when the question of Iddut arises, there are other 
considerations which must not be lost sight of. In this connection see 
these Tagore Lectures (LXI), regarding the case of a slave girl purchased 
by à man who has sexual intercourse with her, and the woman afterwards 
Proves that she bad been initially a free woman. So also iu the case of 
a Sulieeh marriage, intercourse if unlawful at all cannot be unlawfnl in its 








(LX1).—See these Tagore Lectarss, Vo!. III, page 363, para. marked (IX). 
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essence, bnt might be unlawful on account of a Moojawir or a concomitant 
circumstance, and such intercourse does not amount to Zina. But there 
must be a marriage such as the law contemplates and recognizes, in order 
that such result should follow: there mnst not be only a seeming and 
apparent bnt unreal marriage ; on the other hand, there must be a legal 
and real marringe. In a legal marriage ns in a legal sale there mast be a 
Bt subject; when tbe subject is not fit, the marriage or sale is each 
void; and in void sales there is no property as the result of the sale, and 
in void marriages the connexion is Zina. Therefore, in assuming that in 
the marriage of the second sister, the connexion is not Zina but is uniewful 
for something else, you assume the very question which is under discussion, 
vir., you assume that the ceremony of marriage has had a result, and that 
the marriage has bad a legalexiatence. It is laid down aiso in the Foosool 
(LXID, that in the case of a sale of Hoorr or free person, there is 
Adum-i-Muhul, or absence of a fit subject. 

68. The analogy between the case of a sale of a Hoorr, or free person, 
and that of the Nikah of the Maharim is thus stated in note 7 of tle anno- 
tations to the Foosool (LXIII), which is a Commentary on the Oosool-i- 
Shashee: Hoorr is a muhul or subject in whici: the Hookm or effect of 
sale, which is ownership or milk, is not possible: the cause or illut of 
ownership which is sale, is, therefore, not possible in thie muul: a Maharim 
is a muhul or subject in which the Hook» of marriage which is Hul-t-Wuty 
or lawfulness of enjoyment is not possible: the cause or tllut of 
Hill-1-Wuty, which is Nikah, is, therefore, not possible in this muAul. 

69. Ii now remains (as foreshadowed in paragraph 2 of this Appendix) 
to discuss the question from the point of view of a Moojt«hid-fea matter. 
What is generally speaking such a matter may be gathered by a refereuce 
to certain portions of the Fatawai Kazee Khan, translated in these lectures, 
and tke notes if any annexed to such portions (LX IV). Itis supposed that 














(LXII).—8ee Foosool, page 336. 
(LXIII).—8ee Fooaool, page 85. 


) LX1V).—See these Tagore Lectures, Vol. II, p. 76, paragraph 1101 (201). 
” ” » II, P- 295 T 1612 (742). 
" » 1 T III, P- 242 n 2514 (1614 
» 3» » nm ARE P- 246 5 2519 (1619 . 
r , » T Ill, p- 308 m 2659 (1769). 
3 " » " IIT, P- 309 » 2673 (1773). 
"m LES , " III, P- 328 » 2740 ! 1840). 
" * 111 p. 328 2741 (1841). 
Bee also Arabio — Vol. ii, page 323, And Hamilton’ s Hedaya, Volume II, 
page 635. 


Ree also Futbool Kud^er, Voi. IiT, p. 270. * 





THE RESULT OF SOUMD KYA8. DULY CONSTITUTED FIRASH. >٣ 


the question of susub is a Moojlwhid-fee matter; ao that in spite of the posi- 
tira texts of the Koran directiy on the question of merringe, vis., on the 
question what women it is lawfal and what women it is uniawfulto marry, 
it is contended that there is stili no such text directly on the question 
of nusub; and that wae a positive text bearing directly on tLe question of 
marriage, vis., on the question what women it is unlawful to marry, has been 
contravened, atill the question of nusub relating to the children born of such 
marriage, which bastaken placein contravention of the positive text, is 
not taken to be decided by that positive text, but most depend on tha 
Kyas or reasoning or ratiocination of the Moojtuhid or jurist, who has to 
deal with the question of the nusub. If this contention be correct, the 
what is the basis on which the Kyas in question ia to be founded. Tam 
glad to say that the Kyas which I am abie to place before the Ceurt isin 
the same line as the positive texts of the Koras, and that such Kyas does 
not militate against tiiose texta. 


70. The Moosullum-ool Saboot (LXV) looks at the question from a 
sound rational and sensible point of view, and shows that, although the per- 
son who causes the conception, should have the nusub attribated to bim, still 
the tradition of the Prophet intervenes and points out the rae rule which 
is that there mast be a duly constituted Firash. This rearoning is siso to 
be found in the Fooscol as set forth above (LXVI). ‘The Foosool also 
shows (LX VII) that the establishment of nusub depends on the existence of 
ownership in the muhu, wuether soch ownersh'p arises from marriage cr 
from possession. The distinction between Sho^bAa-i-fau and Shoobha-$-m«- 
kul also aupports my view. The Fatwa is also giran according to the view 
advocated by me. Aboo Haneefa’s view does not afford the governing 
rile in & case of nusud, and S)oobha-t-ake is not s separate and independent 
class of Shooba 30 far na nusub is concerned (LXVIII) aithough it may be 
sufficient to make the Hudd drop. The result of a sound and ۴ 
Kyas therefore points to the conclusion that the mwsub in the case in 
question is wanting. 


71. Mr. Baillie seems to arzne thus :—nusub cannot be negatived an- 
less the marriage is void. Marriage cannot be roid unless the connexion 
amounts to Zina, for which the jaw prescribes a Mudd. A connexion 
تر‎ ee عو يخود عو‎ o ووب‎ E 


(LX V).— See these Tagore Lectares, Vol. TIT, p. 877, nete tc para. £973 (1973). 
(LX VI).—8ee para 56, p. XXIV, of ibis Appendix. 
(LX VII).—8e« para. 55, page XXiV, of ibis Appendix. 
(LXVI1I).— Bee para. G° pago XXVI, of this Appendix. 





SENT OF M 
CENTRAL LIBRARY 


2 1 1 BAILLIN'N CHAIN OF RKASOZINC. 


cannot amount to Zina unless there is perpetual probibition. There can- 
not be perpetual probibition unless the case amounts to one of con- 
sanguinity, affinity or fosterage. The case of two sisters is not case 
of consanguinity, affinity or fosterage; therefore, the case of two sisters 
1s not that of perpetual prohibition. Not being a onse of perpetual probi- 
bition, the case of two sisters does not amount to Zina: not being ٭‎ case 
of Zina, the case of two sieters does not amount to a voi." marriage. The 
marriage not being void, the nusub is not negatived. 

72. Bullie says, (LXIX), “If connexion under tù ~*ntract er- 
poses the parties to Hudd, the connexion itself must be Zina, and the 
fruit of it illegitimate; and consequentJy it would seem that the 
marriage itself must be void." Again (LXX), “ When a Moslem 


marries à woman whom it is not lawful for him to marry, he is 


liable to Hudd &ccording to the author of the Hedaya. The connexion 
therefore must be Zina; andif it can be shewn that it is only to inter- 
course vith Maharim or women who are perpetually prohibited to & man 
that the term Zina is applicable, even according to Aboo Yusoof and 
Mahomed, when the intercourse has taken place under the sanction of 
marriage or slavery, then it will equally follow that it was only of such 
women that the author of the Hedaya was speaking when he snid that 
the intercourse would expose the parties to Hudd.” Again (LXXD, 
» Leaving this class as doubtful, it is only of the three first classes of 
women, or those who are prohibited by reason of consanguinity, affinity 
or fosterage, that it can be said that they are Maharim or perpetaally 
prohibited, or that intercourse with them, when under the sanction of 
marriage, would expose the parties to Hudd. Of them only, therefore, 
ean it be averred that marringe contracted with them would be void 
according to Aboo Yusoof and Mahomed.” 


73. In otber words, Baillie seems to bave been under tbe impression 
tunt if the connexion does not amount to Zina, then it is neither illegal 
nor invalid, hut that, on the other hand, it is legaland valid. In answer to 
this view I nave only to point to the cases of Shoobha-s-fail where the 
connexion does not amount to what is technical] y known as Zina, but still 
the connexion is not valid, and nusub is not established. Jt must not be 
forgotten that Zina has two acceptations: firstly,— it means — = 


— — 
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(LXIX).—See Baillie's Digest of the Mahomedan Law, page ۰ 
(LXX)—8See z- ^ page 152. 

(LXX1)—Sce „=  , ۳۶ 4 








TWO ACCEPTIONS OF ZINA. CASE “OF THRICE REPUDIATED WIFE xxxvii 
BUBVERTS THE ADVERRE THKORT. 


unauthorised connexion, for which the Koran prescribes a fixed punish- 
ment, which is severe in the extreme; and secondly,—it means illegal 
or unauthorised connexion, which does not fall within the meaning of the 
term as contemplated by the Koran, but which is withnl unjustifiable and 
invalid being illegal and unanthorised, and for which the Mabomedan law 
prescribes a punishment, though tbe punish:nent is not laid down by the 
Koran (LXXII). Mr. Baillie seems to have overlooked this distinction. 


74. Mr. Baillie seems also to have been influenced by the distinction 
between perpetual illegality or Hoormut-i-Mowabbud, and temporary illega- 
lity or Hoormut-i- Mowukkut (LX XIII) ; between unlawfulness in itself and 
unlawfulness for something else (LX XIV). But the question under con- 
sideration cannot be affected by this distinction. No doubt, a Afujoosee 
woman is rendered lawful by Islam or by couversion to the Christian 
or Jewish religion, but she must be taken as she stands at the time of the 
marriage, not what she would be After a certain event, tbat is, after her 
conversion; and it is not true tbat. because she is temporarily unlawful, 
therefore connection with her does not also come within what is in 
itself, but falls within that class which is unlawful for something else (Sea 
paragraph 29 of this Appendix). If the Mujoosee woman is a slave girl, then, 
inasmuch as servitude gives the owner n right of enjoyment, connexion 
with her would be unlawful for something else: but if there is no ownership 
of her person, and if connexion takes place with ber without such ownership, 
then that connexion is unlawful in itself. Butalthough a man might own 
her as a slave, still it is not possible to contract a marriage with her*: the 
instance of a case where in apite of & valid marriage, that is, in spite of 
ownership by marriage, connexion is unlawful for something else, is where 
aman has connexion with his wife in her menses. As already pointed out 
(see paragraphs 65, 66 and 67 of this Appendix) there must be legal owner- 
ship present at the time of the connexion — because without existing owner- 
ship the connexion is unanthorized and illegal. 

75. As regards another instance cited in Baillie's Digest (LX XV), 

(LXXII).—8ee Hamilton's Hedaya, Volume 11, pages 1 and 2, and page 26, line T, &c. See 

also this matter discussed in paragraph 51 of this Appendix. 
(LXXIII).—82o Baillie's Digest of the Mohamedan Law, page 151. 
(LXXIV).—8Boe Do. Do. pagos 152 and 153. 


CH —8oe Do. Do. page 151. 


* The right of ownership vents a marriago from being contracted between the ۶ 
Birl and her maater. Bee sleds Tigre Lectures, Volume II, page 128. paragraph 1237 (337). 





zxzvlil THE TRADITION OF THE PROPHET LAYS DOWN THE TRUE RULE 
FOR *wtub 


namely, the case of & man's thrice repudiated wife, the Koran iteli 
declares that the busband cannot merry he: unless the aid of the legaliser 
as provided by law has already been obtained: that instance alone should 
be suficient to subvert the general rule laid down by Buillie (see para- 
graph 81 of this Appendix). Mr. Baillie cites an instance (LXXVI) of a 
woman baring two husbands, that ia to ssy, where the forms of marriage 
Lave been gone throngh twice with two different men. This case is dealt 
with in the Fatawai Kazee Khan (LXXVII). Botthe reenlt is, as Zaheer- 
ooddin points out and as shown by Baillie, that the offspring belong tothe 
frst busband. This shews that a married woman cannot be the suhul or ft 
subject of marriage to another man, and that the legality of the marriags 
ia not to be determined by mere forms being gone through, but mast be de- 
termined with refereuce to the question whetber the woman is, at the time 
of the marriage, a fit subject of tbe particnlar marriage. In reference to 
Zaheercoddin’s view referred to at the bottom of page 158 of Baillie's 
Digest, I have reproduced the reasoning in favor of Zaleerooddin's view 
from the Moosullum-ool-Suboot, based on the tradition referred to by 
Zsheerooddin (LX X VIII.) 

76. Mr. Baillie (LXXIX), seems to have thought that it was the 
opinion of Aboo Haneefa that the compilers of that work (vis, the 
Fatawai Alumgiree), bad adopted in the present instance, <“ for though 
they bare given thie chapter the heading ‘Of Fasid Marriages and 
their Effects,’ they have omitted to give any description of the marriages 
to which that title is applicable, as if with Aboo Haneefa they bed 
rejected the distinction of Batil or void marriages altogether. Ther 
evident inclination to the opinion of Aboo Haneefa gives great addi- 
tional weight to it, and ought perhaps to be decisive of the question ۴ 
India." Here Mr. Baillie is wrong both in his premises and in his 
sonelusions. Mr. Baillie draws the inference that the compilers of the 
Fatawai Alumgiree are of opinion tuat there is no such thing as a void oF 


—— 


(LXXV1).—8ee Baillie's Digest of the Mohamedan Law, page 158. | 
(LXXKVII)—Ses the Fatawai Kazi Kban oo the same subject, translated in those Tagore 
Lectures, Volume 11, peage 131, paragraph 1247 (347). 
(LXXVITT).—See theese Tagore Lectures, Volume III, page 375, note to parag 1 
(1972) also referred to in paragraph 70 of this Appendix. 
(LX E1X).—See Baillie's Digest of the Muhamedan Law, page 155. 
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DISTINCTION BETWEEN BATIL AND FARID MARRIAGE IS NOT DONE XXEKix 
AWAY WITH IN THK FATAWAI ALUMOIRI. 


Ball marriage; in other words, that it is the Mabomedan Lew in India 
that the marriage of a man with bis mother or full sister is a good mar- 
riage in the face of the Koran. ‘There is no foundation or justification 
for such an egregious conclasion. If the distinction between Batil 
and Farid marringes is to be done away with, then the result would 
be not that the objectionable marriages should be Fasid marriages 
but that they should be Butil marringes(LX XX). As regards the omission 
to define a Fasid marriage, that omission should not lead to sach 
a sweeping conclusion ns that deduced by Mr. Baillie; because the 
compilers of the Fatawai Alumgiree were learned Mowlvies having a 
thorough acquaintance with the science of Jurisprudence, where the def- 
uitiun of the terms Saheeh, Fasid and Batil as they are properly used 
in Mohamedan Law, or as they mny be applicable to cases of marriage, is 
to be found in great detail and fulness. Then again, it does not appear, 
on reading the Futawai Alumgiree, that void marriages have been done 
away with, and not noticed in that work. Inthe Arabic Fatawai Alumgiree, 
(LXXXI) there is an instance of a marriage by one man with two women 
one of whom is unlawful to him either by reason of prohibited degrees 
or beenuse the woman is the wife of another husband, or is an idolatress, 
and the other woman is lawful to him; and in this case the nikah with the 
latter is held to be Sahech ur valid, and the nikak with tha other woman is 
held to be Batil or void, and the passage in question is translated by Baillie 
in his Digest at page 35. Again, in the same work (LXXXII), a nikah-i- 
te or usufructuary marriage and a atkah-t-moowukkut or temporary 
Marriage are both laid down to be Batil or void, and this is translated by 
Buillie at page 18 of his Digest except that in regard to the former 
marriage » passage in the original has been omitted, viz., ( Jæ) بقید‎ y) 
“that the moota marriage does not result $n lawfulness of enjoyment.” 
(See paragrap. 26 of this Appendiz, where the Rudd-ool-Moohtar 
however puts a temporary marriage under the class of Farid marriages). 
he at page 466 of the Arabic Fatawai Alumgiree, Volume I, comes 
Chapter the eighth »اس‎ On Farid Nikah and its consequences.” It in leid 
down in the same work as follows (LX X XIII) :—'* A man wko is a Moslein 
(LXXX).—55e this matter discussed in this Appendix, pungraphs 8 aud 9, pages IV tv. 
(LXXXI). — See Fitawm. Alamgirce, Volume I, page 294. | 


(LXXXII).—Se5 D o. Vol 1, page 4 
(LXXXIII).—855 Do. رت‎ 5 


Volume I, page 727. 











x! AUTHORITY OF FATAWAI KAZER KHAN IS CONCLUSIVR IN THE MATTER. 


marries bis Maharim, and she produces a child: the nusub of the child 
shall be established from bim according to Aboo Haneefa; but his two 
disciples bave taken a different view: and this conflict arises because the 
nikah is Farid according to Aboo Haneefa but Batil according to them.” 

77. The Fatawai Kuzee Khan (LXXXIV) is a positive authority 
for the position that the subsequent marriage with the second sister 
during the lifetime of the first wife, her sister, is Bafil or void. 

78. As regards the law of acknowledgment, there can be noac- 
knowledgment of the product of a void marriage (LXXXV). The 
Privy Council has held that there must be no insurmountable obstacle 
to the marriage. The paternity of the child must not be known, 
and the child must admit the acknowledgment. Nusub is established 
by acknowledgment by a presumption arising under certain circumstances— 
and those circumstances must be such as to be consistent with the supposi- 
tion of there having been a Suheeh or valid marriage between the parents; 
but when the marriage is void and is known to be void, there nusw 
cannot be established by acknowledgment and treatment, which operate 
on account of a presumption which cannot be raised here. 

79. It is necessary here to show what the commentators on the Koran 
have to say on the text of the Koran under consideration. That text is 
produced in these Lectures (LX XXVI) according to the translation girên 
in Res. Wherry’s work. A closer translation is given in the Law Reports 
(LXXXVII). A still closer translation is this “ unlawful upon you are 
your mothers, &c., &c., and the Halail or lawful spouses of your sons, ett., 
etc., and that you should make junction between two sisters except what has 
verily passed." Palmer's translation is as follows (LXXXVIII) ۵8۰ 
ful for you are your mothers, eto., etc., and the lawful spouses of your 
sons from your own loins and that ye form a connection between two sisters 
except bygon** " I will translate the comments of the Tufseer-i-Kubeer, 
(LXX XIX) on this text, as that work possesses the very highest authority 
„s a commentary on the Koran. ۱ 

ee‏ تع >> و 
(LXXXIV).—See these Tagore Lectores, Volume II, page 111, para. 1206 (306).‏ 
(LXXXV).—See I. L. R. 10, Allahabad Series, page 289, see also Moore's I. A., Volume‏ 
III, page 317.‏ 
(LXXXVI).—See these Tagore Lectures, Volume I, page 19, paragraph 120 (116).‏ 

(UX X XVII).—8ee 1. L. R. 23, Calontta Series, page 147. | 
(LXXXVIII).—See Sacred Books of the East, Volnme VI, page 75. i is op t 
(LXXXIX)—See Arabic Tufseer-i-Kubeer, Volume III, page 192, Fgyptiun Edition » 

1308 Hijree. 








COMMENTARIES OF THE TUFSEER-I-KUSEKR ON THK TEXT OF THE xli 
KORAN IN QUESTION. 


80. ** And that you should make junction between two sisters except 
what has verily passed." The Tdfseer-i-Kubeer on the text says as follows:— 
In this text there are several ru'es (or masail). The first rule (or masala) is 
this, that the expression, “and that you should make junction between two 
sisters ” is in the position of the nominative, because the (Tukdeer or) im- 
plicatios ia this, —“ unlawful upon you are your mcthers and your daughters 
and the function (or yuma) between two sisters." The second rule (or masala) 
is this, —the junction between two sisters can take place in three ways: (1) 
either when a man marries both of them together (that is, joins both of 
them in marriage, whether he marries both of them at once, or marries 
them one after the other); or (2) becomes the owner of both of thera 
together; or (3) marries orie of them and becomes the owner of tbe other. 
Nowas regards (1), the joining of both the sisters in marriage, this 
ean take place in two ways: one ia (A), when he makes the contract (of 
marriage), with both of them together (that is, marries them by one con- 
tract); in this case the rule can only be either (a) that both should become 
validly married (Juma); or (b) that a particular one should become validly 
Married (Taayeen); or (c) that the husband should be left the choice to 
select one of the two as the one validly married (Tukhyeer) ; or (d) that 
the marriage should be (Batw or) void altogether (ns regards both): the 
first alternative (a), that both should become validly married is ( Batil or) 
void by the force of this very text, so has it been laid down by lawyers ; 
except that this result is difficult according to the principle of Aboo 
Haneefa, on whom be peace, becnnse (Hoormut or) uninwfulness does not 
necessitate avoidance according to the view of Aboo Haneefa; dost thou 
not see that joining together divorces (that is, pronouncing more than one 
divorce in one period of purity) is unlawful (or Huram) according to him, 
but the divorces (when pronounced in the plaral at one and the same time) 
do take place; so also a negative command (or nahee) against the sale of 
one dirhem for several dirliems (or usury), does not prevent the contract 
from being effectna!; and such is also the cnse in al} sales which are 
Fasid ; it is, therefore, clear that to rely on the rule regarding negative 
commands (or nahese) for the purpose of bolding the marriage to be Baiil 
(Pasid is here used; but it is evident that Fusid is used in the sense of 
Batil) is not compatible with tbe view of Aboo Haneefa(becnuse a thing may 
be unlawful but it is not necessarily void, jast as in the aforesaid illustration 
of plaral divorces pronounced at one and the same time): —and if it be 
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BATIL AND NOT CONTBACTKD aT ALL. 


argued that this result follows according to your view also because divorce 
during the period of impurity (or whilst the courses are on), or during the 
period of purity in which the husband has had intercourse with the wife, isa 
thing agsinst which there is a negative command (that is, such divorce is 
munAee anho), bot still such divorce does take effect; then (in answer to 
this argument) I say that in those cases the distinction is fine and rare, 
which I have pointed out iu the Khilafeeut; and whoever feels inclined to 
know tbe distinction should refer to that work. Therefore, it is proved 
(as regards a) (the proposition) that both should become validly married is 
void (or Batil). That a particular one should become validly married (b) is 
also (Bats!) or void because (Turjeeh or) to give preference without there being 
any (Afooruyih or) circumstance leading to the preference, is void (or Bati). 
That the husband sliould be left the choice (or TukAyeer) to select one of the 
two as the one validly married (c), is also void (or Bafil), because to hold that 
there is a choice, necessarily implies that the contract has become operatire, 
and that the same subsists up to tbe time of election (just as in a case of 
s marriage dependent on election), and verily have we laid down that it is 
veid (as leid down in a). Therefore the only alternative left is (d. that 
the marriage is Batil or void as regards both, that is to say) to hold that 
the contracts with regard to both (i.e., that the joint contract entered into 
in regard to both) are Fasid (in other words, Batil, that being the 
expression used in tbe proposition d, thus shewing that Fusid is here used 
for Batu). The second way (B), of the ways (pointed out in 1) where there 
may be junction (of two sisters in marriage), is, thal the man marries one 
of the two sisters ai ons time and then marries the other sister afterwards. 
Here the decision (or rule, i.e., Hookm) is, that the second marriage is (Batil 
or) void, because (Dufa or prevention is easier than Rufa or dissolution, 
that is to say), (o hold that the marriage was not at all contracted ts more in 
consonance with principle than to hold that the marriage as contracted,and then 
dissolved (or, in other words,.the undoubted rule being, that the marriage 
is not recognised as a marriage, and the Kazee mast effect a separation, 
there are two ways of looking at that rule; that ia eitber that there ۶ 
no marriage at all, or that there was a mnrriage but it has been dissolved. 

The correct way to look at such & marriage is, that there was no marriage 
at all, not that tbe marriage was done and thnt it came into being, but 
was subsequently undone and destroyed), &c., &c. 

Bl. Lastly, it wiil be uscful to know as a whole how Hoorn or good 
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ness or excellence, and Koobuh or badness have been divided by the 
Mahomedan Jurists. The Fowatih-ool- Rulimoot, which is ۲ 
by Mowlana Abdool Ally Bubrool Ooloom on the Moosullum-ool Suboot 
(XC) thus discusses the subject. The followers of Aboo Haneefa ۰۵ 
divided Hoosm into two classes,— Hoosn-lai-Ainhee (A) or goodness in 
itself, and Hoosn-lai-Ghyrbee (B) or goodness for something else. Hoosn- 
lai-Ainhee (A) is subdivided into two classes; that (A1) which does not 
admit of cessation (or Sakoot); as for example (Eman or) faith (in the 
Unity of God and in Islam), by which is meant belief entertained in the 
mind (or Tusdeek-bil-Kulb) which does not admit of cessation even under 
circumstances of compulsion; and that (A2) which admits of cessation 
(or Sakoot) ; as for instance expression or declaration of faith which admits 
of cessation (or Sakoot) under circumstances of compulsion; and also 
for instance prayer when the appointed time has passed awny: in the 
ense of prayer of the Asir class, that is, those which are obligatory in the 
afternoon, it might, however, be snid thnt if that prayer is neglected until 
the setting of the sun, there the KvoobuA or badness preponderates, and tlie 
Hoosn or excellence subsists, because the Nufl prayers are allowable even 
when the strict time for afternoon prayer has pnssed away: the correct ex- 
ample of this class is however the prayers of a woman in her courses, 
whose prayers are Kubeeh-tui-Ainlee, or bad in their essence, so that no 
Kaza or compensatory prayers in her case are obligatory. 9, 

Hoosn-lai-Glyrbee (B) is subdivided into two classes, vis., that (Bl) 
which is (Moolhik or) related to Hoosn-lai-Ainhee, and that (B2) which 
is not so related. In this class (Bl) the excellence-exists in the thing 
itself though it is induced by (ghyr or) something else, which some- 
thing else is in the nature of an intermediary (or Wasta-fil-Suboot), 
which of itself possesses no (Hoosn or) excellence, being beyond the power 
and control of the individual; e.g., Zukat or poor rate; and Soum or 
fast; and Huj or pilgrimage to Mecca. Zukat is depriving one’s self ot 
Property, and bas no excellence in itself; but the (Wasta or) interme- 
diary is the want or poverty of anotber person over which the individual 
bas no control; this want therefore possesses no Hoosn or excellence 
but such want requires that tLe same should be met by the gift of 
& small portion of the property of one who is in affluent circumstances 
and this constitutes Zukat: Zukat therefore derives excellence of its 
ce irme e سج ہت‎ maleta. کا‎ 


(XC) —Sec Fowntih-ool-Rohmoot, p. 27, Nowal Kishore’s Edition of Lucknow, of January 
1575 
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essence from poverty which is an intermediary or Wasta. م8‎ also Soum 
or fast has no excellence in itself, being a denial to one's self of ordinary 
necessaries; but the Wasta or intermediary is Nufs or self, which re- 
quires that when it becomes turbulent it must be brought and kept under 
control by abstinence from three things, vir., eating, drinking and sexual 
connexion, and this denial or privation is what constitutes fast, which derives 
Hvosn from the interinediary or Wasta, which possesses no excellence in 
itself, but induces excellence in the essence of fast. So also Huj, which of 
itself does not possess excellence; but the intermediary is Bait or Mecca, 
which bas no excellence in its essence in the sense here in question. Bait 
requires that respect should be shewn to it in a particular manner, and 
this is what constitutes Huj, which thus derives exceilence from the 
Wasta or intermediary, which induces in the Huj excellence in ۰ 

The class (B2) is a class in which the excellence does not exist in 
its essence either in its own right or derived from and induced by 
means of an intermediary or Wasta; on the other hand, it isa class 
in which the excellence exists only in the Wasta or intermediary, which 
is called wasta-fl-oorooz; but there being a connection between that 
class and the Wasta or intermediary, the excellence in the latter is 
referred to and gets reflected in that class. 

This class (B2) is subdivided into two classes,—vis., (C) where the 
intermediary or Wasta is discharged as an obligation by the doing of 
the act itself, nnd (D) where the intermediary or Wasta is not so 
discharged. As instances of sub-division C are cited Jelhad or holy 
war, Hudd or punishment, and Sulat-i-Junaza, or funernl service, that 
is, prayers for the dead. Jehad is a thing in which there is no 
excellence in itself, because it consists of killing and other acts, which 
cause pnin and suffering; but tbe excellence is in the promulgation 
of the true religion and the subversion of Koofr or infidelism, and Jeliad 
results in such excellence; and tbat excellence becomes conuected with 
Jehad which thus derives excellence from something else; the promulga- 
tion and subversion also get accomplished by the Jehad, and Jehad 
therefore comes to be classified in subdivision C. It cannot be argued 
that as in class (Bl) soin this class C, the act of Jebad for instance 
amounts to excellence in itself, nlthough the excellence might be 
derived from an intermediary; it cannot be argued so, because if Jehad 
bad been excellent in itself, the obligntion would not cease by renson 
of doubt, as Jeliad does cease by reason of doubt. So nlso Hudd or 
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punishment has no excellence in itself, being the infliction of pain; 
bnt the excellence consists in what is a deterrent to others, and Hudd 
results in acting as n deterrent; there being thus a connection between 
17+1 and the deterrence, the excellence of the latter gets connected with 
the former: it cannot be argued in this cnse likewise that the deterrence 
might be regarded as an intermediary or Wasta, and therefore it makes 
Hudd excelleut in itself; because if Hudd had been excellent in itself 
why should it drop from donbt. Hudd falls in subdivision O because by 
the act the obligation gets discharged also. So also Sulat-i-Junaza o: 
the prayer for the dead has no excellence in itself: but respect for the 
Islam of the deceased does possess excellence, and there being conrection 
between such prayer and such respect, the excellence of the latter gets 
connected with the former: the same act also satisfies the obligation, 
and therefore the prayer falls in sub-division C. It cannot be argued that 
the prayer for the deceased acquires excellence in itself through an 
intermediary or Wasta, which reflects excellence on the prayer so as to 
make it excellent in itself ; because if tlie prayer bad excellence in itself, 
it would have been obligatory on everybody, whereas it is obligatory 
only on some of the party. 

As instances of sub-division D are cited the obligation to proceed to the 
mosque when there is a call for Friday prayers: to proceed to the mgeque 
on such an occasion possesses no excellence in itself; but the exceHence 
is in the prayers; and inasmuch as there is connection between going to 
the mosque and the prayers, the act of going to the mosque acquires 
excellence from sometbing else, which is the prayer; but the obligation of 
the prayer does not get discharged and fulfilled by the mere act of 
proceeding townrds the mosque. So also Wazoo, or purification, has 
excellence for something else, which is the prayer, but the prayer itself 
does not become discharged by the purification. 

Similarly Koobuh or badness is divided in the snme way as Hoos 
iuto Koobuh-lai-Anihee (E) and Koobub-lai-Ghyrhee (E). 

E is sub-divided into (G) where the Koobuh is not possible of 
cessation or Sakoot, s.g., Shirk or idolatry, the badness of which is 
inherent in it, and is of the essence of it; and into (H) where the 
badness cnn cease and drop; as for instance the lawfulness to eut carcase 
(or maita) in a atate of (Muklimusa or) starvation. 

F is sub-divided into two classes (I) where the Koobua accompanies 
and becomes realised and accomplished by the act, as for instance, fast 
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ou the day of the Hed; such fost is prohibited for something else 
which consists in repudiating the (Zyafut or) femat provided by God 
on the day of the Hed, and hy the fast tbe repudiation is accomplished. 
The other class of (F) is where the ghyr or something else, which is the 
cause of badness does not get accomplished by the act; as for instance, 
to sell at the time of the call to prayers; the badness of such sale is 
derived from the circumstance that it prevents attendance to Friday 
prayers. 

As regards F or badness for something else there is no sub-dirision 
similar to that in B, which is the class comprising Hussuo-lai-Ghyriee, 
or goodness for some thing else: iliatis to say, it cannot be said that 
there ir a class where the baduess is in the essence though induced by 
waata-fil-euboot or intermediary* inasmuch as the intermediary becomes 
negntived, e.g., usurpation, where the badness arises in consequence 
of the right of the rez! owner being concerned, but tle wasta or 
intermediary becomes negatired, and the badness consequently comes 
to be attached to the very essence, and usurpation (or Ghusub) is 
therefore bad on account its very essence. 








© The terms Wasta-fil-Oorooz and Wasta-fül.Soboot reqoire explanation. A Waste is 
an intermediary. In the former it is the Wasta or intermediary that really possesses the 
quality i" qnestion, ¢.g., a person riding a carriage; here the carriage is the Wasta or 
intermediary; when the carriage is in motion, the quality of motion really beloogs acd 
is attached to the Wasta, but as the change of place consequent on the motion is found 
in the rider also, therefore tbo quality of motion is referred and comes to be وه‎ ged 
to the rider also, but in reality the motion is a quality which actuall; belongs only to the 
carriage. In Wasta-fil-Suboot, the quality comes to appertain to the thing itself althoug> 
through an intermediary, ¢9., if & piece of cloth is colored, the intermediary is the person 
throngh whose agency the colour becomes the quality of the cloth, bat the color attaches to 
the oloth itself, and the person is only an intermediary. 
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8 پشتمل هذا الكتاب على ابواب ٭ 888 


۸۸۹ الباب الرل يشتمل ade‏ فصول ٭ 889 
۰ الفصل اقول في صريم الطلق ر ما يقع به واحدة او اکثره 890 


891 قال لامرأته طلقتک ار انت مطلقة او شنت طلاتک ار رفیت‎ Je) M! 
طاتک ار ارقعت علیلگ الطتق ار قال خذي طاتک ار قال وهیت‎ 
e اردت طلاقک لايقع‎ JU يفو شیئا يقع طلا واحد - و لو‎ J, Gib لگ‎ 

۲ امرأة قالت لزرجہا قد طلق نی امرأنه فطلقفي فقال الزرج فانت 892 
اطلق منها فهي طالق - و کذ! لو قال فانت اطاق من فلانة ٭ 

JU Jey ۳‏ امرانه المد‌خولة انت بای انت طالق انت بائی ان 898 
نوی بالرلیی طلقا فہی ثلاث - وان لم يفو بالارلیی طلاقا بقع ثفتان e‏ 

۴ و لو QU‏ امرانه انت بائی و فرق القاضي بیفہما ثم قال كنت قلت 894 
V‏ امس انت بائی نانه يقع الرليي WU,‏ وا یصدق في ابطال 
ما ارتعه القاضي ٠‏ 

895 باله‌جاه‎ ude رجل قال لغيرة اطلقت امرانک فقال نعم با ہجاء و قال‎ ٥ 
* و لم يتكلم به يقع الطلان ٭‎ 

۹ رجل قال لامرأته کل امرأة تزرجها نهي طالق و انت طالق تطلق امرأنه 896 
الباعة - و لو قال عفیت به التعلیق لا يصدق تضاء ٭ 

۲ رلو قال كل امرأة اتزرجہا فهي طالق و انت ان نویٰ وقرع الطلاق Gale‏ 897 
للعال یقع و اا فلا - كذا ذکر فى المنتقیی o‏ 





٠ انت اطلقت‎ (w r ) e الأول‎ dash ت ) اما‎ ۶ ( 





و لو قال قلانة UI‏ اتزرجها غدا Q3‏ طالق و انت یقع الطلاق tale‏ 898 
Hela‏ و لا يقح على التي یتزرجہا ٭ 

و لو قال المرأة القي انزرجہا غدا فهي طالق و انت لايقع SLA)‏ 899 
على امرآنه حتیي يتزرجها غدا الا ان ينوي ٭ 

ولو قال كل boy! Hel‏ فهي SEI,‏ طوالق رقع الظلاق ude‏ 900 
نساكه الساعة ٭ 

و لو قال لامرأتين له هذه طالق هذ: لامرأة له آخریں طاقتا جميعا - و làé‏ 901 
لو قال و هذ» ار فهذه - و كذ! العتق - كذا ذكر فى المفتقیی e‏ 

رجل قال لاموأته طالق و لم يحم و له امرأة معررفة طلقت امراته 902 
Ulami]‏ - فان قال لي امرأة اخريي واياها عثیت 9 Jats‏ قوله 

الا ای يقيم البينة e‏ 

ولو قال ail‏ طالق و له امرآثان کلتا ها معروفتاں کان له y!‏ يصرف 903 
الطلق ال ايقهما شاء ٭ 

رجل قال لامرأتي علي الف درهم و له امرأة معروفة QU)‏ لي اسرأة 904 
اآخری و الدين لها كان القول قوله » 

و لو قال امرأتي طالق و لها علي الف درهم Bh‏ رالدیی للمه Lj‏ 905 


وا يصدق فى الصرف الى غيرها - و کذا لو بدأ بالمال فقال امراتي 


علي الف دزهم و هي طالق © 


۹ و کذا لو قال امراتي طالق ثم قال لامرآني علي الف درهم ثم قال لي 906 
امرأة اخریی و ایاها عقيف صدق فى المال و لا يصدق فى الطااق e‏ 
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بانتا - و ul‏ قال اردت Lyin Saal,‏ لا يصدق - و کذا لو قال امرأتي طالق 
و اموأني طالق - و كذلك العتق - لو کان دخل بهما نقال امرأتي 
طالق امرأتي طالق كان له ان یوقع الطلاتین ude‏ احدهما ٭ 

۹۰۸ امرأة قالت لزرجہا طلقفی فقال نعلت طلقت - فان قالت زدني 908 
نقال فعلت طلقت اخري ٭ 

۹ و لو قالت المرأة لزوجها طلقني ثلنا فقال فعلت او قال طلقت طلقت 909 
UE‏ - و لو JU‏ مجيبا لها انت طالق ار قال فانت طالق aX,‏ راحدة © 

Je ۰‏ قال لامرأته طلقي — فقالت انا جرام علیک ار قالت انا بائی 910 
او قالت انا خلية او برية طلقت - کل لفظ يكو می الزوج طلاقا اذا 
اجابت المرأة بذلک یقع الطلاق * 

۱ رجل قال لامرأته عمرة بنت pre‏ بذنت حفص 911 
و ۶ نية له 1 تطلق امرأته - uU‏ كان pte‏ زوج ام. امرأته و كانت تفسب 
اليه و هي في خجره فقال ذلک ر هو یعلم نصب امرأته لا یعلم 
طلقت امرأته ولا یصدق قضاء - و فیما بیفه و بين الله تعالیي لا يقح 
الطلق ای VE‏ یعرف نسبها - و ان کان لا یعرف یقح ایضا Gab‏ بینه و 
بين الله تعاليي - و اي نويي امرآته في هذه الوجرة طلقت امرأته نی 
AAU‏ و فيما بيفه و بين الله تحالىي * | 

912 لايقع الطلاق ٭‎ istam? رجل قال امرأته العبشية طالق و امرأته ليست‎ 7٢ 

۳ و لو كان له امرأة بصيرة فقال امرأته هذه العمیاء طالق و اشار الى 918 
البصيرة تطلق البصيرة ولا pid‏ التسمية و الصغة مع الاشارة ١  «‏ 

۴ رجل له امرژتای عمرة و زینب فقال با زینب قاجابته عمرة فقال انت 914 
p>,‏ لٹا رقع on‏ على التي اجابت ان کانت امراته - و ان 
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لم تكى ael‏ بطل - لانه اخرج الطلق جوابا لكلام التي اجابت - و 
أن قال ذویت زیقب طلقت زیفب ۔ و لو قال يا زیقب انت طالق 
فلم تجبه asl‏ طلقت زینب © ۱ 

2 و لو قال لاصرأة یفظر Gall‏ و يشير الها يا زیفب انت طالق ناذا هي 915 
امرأة له اخریی اسمپا عمرة یقح الطللق ude‏ عمرة يعتبر الاشارة و ببطل 
النسمية & 

916 رجل قال امرآنه و قد دخل بها اذا طلقنک فانت طالق ثم طلقہا یقع‎ ٩ 
طلاقان - وکذ! لو قال ان طلقنک او متوى طلقنک لو متیي ما طلفنک ٭‎ bile 

۷ و کذا لو قال C46‏ طلقنک فانت طالق ثم طلقها واحدة یقع Jub (ule‏ © 917 

۸ ولو تال كلما يقع ملیک طلاتي فانت طالق ثم طلقها fuel,‏ طلقت UU‏ ٭ 918 

۹۹ رجل تال امرأته المد‌خولة بها انت (gb‏ انت طالق بقع Gale‏ 919 
Ufo‏ - و لا يصدق قضاء ul‏ قال نویمت بالثانية الخبر - و کذا لو قال قد 
طلقتک قد طلقتک» ار قال انت طالق قد Küb‏ بقع طلاقاں ٠‏ 

۰ و لو قال انت طالق فقال له رجل ار امرأة ماذا قلت فقال قد طلقنها ار 920 
تلت هي طالق بقع واحدة فى القضاء و فیما بینه و بين الله تعالمي ٭ 
۰۱ رجل قال لامرأته انت طالق عامة الطقق ار جل الطقق يقع طاقلى - ر لو 991 

کی سی کاو کل الطلاق يقح الثلست * 

933 J,- اکى دک زغی (اصال انه یل لف‎ ee 
و لو قال انت طالق لا قلهل و 9 کثھر‎ - faa, يقع‎ angu ٠ 
اختاف افيه ااتاریل لختاف الررايات - قال الفقيه ابو جعفر زحمه الله‎ 





يقع طلاقان - و قال uaa‏ الاسام بو بكر محمد بى الفضل رج يقع co Mel‏ 
* ہے ہہ ےے ہے کے ےی حصي يسيس سي سس سس سس يس — 
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و قال الغقيه ابو الفصر محمد بی سلام رح يقح لت ۔ و ااظہر ما قال 
الفقیه ابر جعفر رحمة الله © 

۴ و لو JU‏ انت طالق lode‏ ذكر ابي سماعة زحمه الله أنه يقع ثفتان © 928 

۴ ولو قال انت طالق حت یستعمل تلمك تطليقات ذكر بشير بی الولید ر ج 924 
انه يقع ثلست و ان نو غیره لایدییی في القضاء e‏ 

۶ لو JU‏ انت طالق کل النطليقة طلقعه Sas],‏ - و لو قال انت طالق 995 
کل تطليقة طلقت GU‏ دخل بها ار لم یدخل ٭ 

۹ وكذا لو قال انت طالق بعد کل تطليقة ار مع كل تطلیقه ار قال انت 926 
مع کل تطايقة طالق طلقت e UD‏ ۱ 

937 و لو قال لامراته انت طالق مع کل امرأة لي و له اربع نسوة طلقن جمیها‎ sry 
نوی في هذه المسائل بعض الخصاء ر بعض الطالق ل يصدق قضاء‎ uU 
و یصدق غیما بینه و بين الله تعالوي ٭‎ 

۸ ر لو قال انت طالق MU‏ انصاف تطليقة یقح ثفتان - ولو قال ثلثة 998 
انصاف تطليقتين يقع الثلست ٭ 

9۹ و لر قال انت طالق نصفي تطليقة فهي واحد: * 929 

۰ ر لو قال انت طالق نصفے تطليقة و اہی تطليقة و ربع نطليقة 4 , 930 
al‏ - و لو قال نصف تطليقة Gay,‏ و سدسہا فهي راحدة + 

۳۱ رجل قيل له لی نانا طلق امرژتک لو اعتق عبدلگ QU‏ نعم ما gia‏ 981 

لو یٹس ما صفع اختلفوا لو عازن العو "S — vee‏ 
بی الفضل رح ل يقع الطلق نیہا * 
"t —‏ جل قال لغیوه طلقت امرژئک Qui‏ احسنت لو قال اسأت على 939 
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خلصتني منبا او قال في امتاق العبد احسفت تقبل الله منک 

كان Sta)‏ ٭ 

رجل قال لامرأته انت طالق بعدد شعر ابلیس یقح واحدة ٠‏ 933 
و لو قال بعدد الشعر الدي على فرجک و قد کان طلت و لیس عليه 934 
شعر قال محمد رح لا يقع كما لو قال بعدد الشعر الذي ade‏ ظهر كفي 
وقد طلي © 

و لو قال بعدد الشعر الذي في بط كفي فان يقع و يلغو ذكر الشعر - لاس 935 
بط الكف لیس موضع الشعر بخلاف ظہر الكف e‏ 

رجل قال لامرأته ثلمى تطليقات علیک طلقت UU‏ ٭ 936 
و لو قال لامرأنه انت طالق واحدة فقالت المرأة خواهي هزار فقال الزرج 987 
هزار و لم يفو شینا قالوا هذا الى الوقوع اقرب e‏ 

رجل قال لامرآته هزار طاق تو يك ي کردم قالوا يقع الثلمك كانه قال طلقتک 938 
ا ريي ا 
الطلاق قالوا طلقت GU‏ - و لو قال مرترا هزار طلاق دادستند J‏ یکوں طلاقا © 

و لو قال لها تراسه طلاق يقع الثلسی كانه قال اعطیتک ثل تظلیقات © 939 
وان قال لها می طلاق ترا دادم ان فو الايقاع يقع - و ان نوئ النغویض 940 
لا يقع - و ان لم يفو النفويض يكون ایقاعا ٭ 

و لو قال لها لک الطلاق قال ابوحنيفة رضي الله عفه ان عفیی به التفويض 941 
يديى -و اذا قامت عن مجلسها بطل - و ای لم يفو ai‏ لا رواية فيه 


می ابي حنيغة رضي الله تعالىى عنه - و ينبغي ان يقع الطلق - و هكذا 


a eis‏ رحمه الله - و لوقال اليك الطلاق فهو على 


0 


۹۳۸ 








9049 JCJ, - یقح‎ GH به‎ uly ر لو قال امرانه بعيسب بازدادمت‎ wr 
2 یقم‎ ese 00202007 
و كذا‎ - UU قال لها ٹلی تطلیقات علیک طلقت‎ ۴۰ 
۰ يعتى‎ eue a 
9044 بيعار لو قال لها‎ apio ولو آل لرجل علیگ هذا العبد بالف نقال قيلت‎ ۴ 
انه‎ agg فقال الا‎ Si وجه‎ aude على ذكر فى الاصل‎ Kb ۱ 
لو قال لله علي طاق امرأتي ل یلزمه شيع ٭‎ 
945 قال لامرأنه طلاتک على راجب‎ Je) - مسائل اختلفوا فیپا‎ ada, ۰ 
رجعية إن کان‎ idb; اولازم او ثابت ار فرض قال بعضیم يقع فی الكل‎  . 
دخل بها نون او لم يفو - و قال بعضهم لا يقع و ان نون - وبعضپم ذکیوا‎ 1 
«۰ عند ابي حنية رحمه الله تعالى يقح نی الكل‎ E 
عند محمد رحمه الله في قوله لازم يقع - و عفد ابي يوسفف رح ينوي‎ p 
— یرد - و = الصدر الشہید — الايمان می شرج‎ a 
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ل sua‏ العتاق 948 





مطلقة لی لم پک لیا زوج 45 او كان لہا روج می 946( 
رہ — a — — x.‏ 








[FF] 
دی فيما بیفه و بين الله أتغالىى لا فى القضاد ٭‎ ET 

۷ م لو قال UJ‏ انت مطلقۃ باللخفیگ ار قال اطلقتک أن نوی به الطلق 947 
يقع و الا فلا e‏ 

۸ ر اذا قال لامرأته اعرنک طلاتک عى ابي يوسفف رحمة النه انها تطلق 948 
كما لو قال اقرضتک طاتک - رص( محمد رح أنه لایقسم - وع 
ابي حفيعة رحمه الله oly Gy‏ ٭ 

۹ و calis]‏ المشائخ زج في قوله رهنتک طاتک و quam]‏ انه لا يقع » 949 
۰ و لو قال خلیت طلاتلگ ار قال خلیت سبیل طلاتک ار قال ترکت 950 
— — وقوع الطلق يتمع ر الا فلا - لو قال برشت می -Gib‏ 

اختلف فيه المشائی ر الصحیے انه لا يقع ۰ 

301 لو قال sel‏ عن طلاقكف لا يقع الطلق * 951 
۴ ولو جمع بين مفكوحته و رجل وقال احد كما طالق ل يقع الطلق ude‏ 952 
all‏ في قول ابي حفيفة رضي الله عنه - و عن ابي يوسف رحمة الله 

انه يمع * 

ص۳ و لو جمع بين sel‏ و اجنبية Ju‏ طاقت Lids!‏ طلقت امرأته 953 
و لو QU‏ احداکما طالق و ثم ينو شیا لا تطلق امرأته و ع ابي یوسف 
و محمد رح انها تطلق ۰ 

۴ و لو جمع بين امرأته و ما لیس بمحل للطاق کالبپيمة pew,‏ ر قال 954 
احددكما طالق طلقت امرأنه في قول ابي حفيفة و ابي يوسف رضي 
الله عقہما - و قال محمد رح لا تطلق ٭ 

۱ و الميقة و قال احداکما طالق 7 تطلق im‏ © 955 

956 و كذا‎ - UU و فلانة معہا لامرأة له اخرى طلقتا‎ RID طالق‎ Baso 
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٩۵۵ ۰.‏ ولو جمع ہیں امرانه 





Le 
٭‎ UU معها طلقت کل راحد؟‎ BB ثم قال اشركت‎ GU طالق‎ BE لو قال‎ 

۷ و لو قال لفسائه الاربع بینکی تطليقة طلقتت کل fuel,‏ تطليقة ١و‏ کذ! 957 
لو قال بيفكى تطليقات او قال ثلست او اربع الا ان يفوي قسمة کل واحدة 
بینهی فتظلق كل راحدة s GL‏ 

۸ و لو قال بیفکی سس تطليقات ai)‏ على كل واحدة طلاقای ھکڈ١ uJ)‏ 958 
ثماني تطليقات - فان زاد على الثمان طلقت كل UD faal,‏ ٭ 

۹ و کذا لو قال امرکتکی في تطايقة فهذا و ما لو قال بيفكن تطليقة سواء ٭ 959 | 
Je) ۰‏ قال كنت طلقت امرأتی ار کنت طلقت احدیي نسائي او 960 
قال كفت طلقت امرأة لي يقال لها زینسب او كفت طلقت زیفب 
و زیفسی للعال امرانه يقع الطلفق علي امرأته للعال - و لا يصدق دخ مرف 
الطلق الىى غرها ولا فى الاسفاد - و لو JU‏ طلقت اول امرأة تزوجقها 
او قال طلقت امرأة کانت لي ار قال كانت اي امرأة فاشهدرا انها 
طالق طلقت امرأته للعال في هذه المسائل الا ان يقر بطاق ماض في 
نكاج ماض نحو ان يقول كنت طلقت امرأة کانت لي او قال كانت 
لي امرأة نظلققہا ار قال كفنت طلقت. اول امرأة تزوجتها او قال کفشت ˆ 
© طلقت امرأة كانت لي يقال لها زيفمب او قال كفنت طلقغت امرأة 
Ging‏ لا يقع الطلاق على التي تکوں في نکاحه في هد المسائل 
اذا قال عقیت غيرها ٭ — 
Je) ۱‏ قال لامرأته انت طالق كل سفة GU‏ يقح الثلہی می ساعته 961 

وف لو قال لامرأته يوم الخميس انت طالق يوم اخمیس او قال 

انت طالق في يوم الخميس يقع الطلاق Mele‏ حال + 

٩۷ ۰‏ رج تال pd‏ باناسیة کر a‏ نی خرامم نيي طالق فتزرج امرأة 962 











قبل انسلا ذى الحية می هذه السفة طلقت © 

۳ رجل طلق امرأته تم قال ld‏ العدة as‏ طلقتک ار قال بالفارسية ترا 968 
طلق دادم يقع تطليقة اخرئ - و لو قال قد کنت طلقتک او قال 
بالفارسية sald Gib‏ ام ترا لا يقع ej‏ ٭ 

۴ رجل قال لامرأنه انت طالق ارا لا يقع الطلق في قولهم - و لو قال انت 964 
طالق GU‏ ارلا او قال انت ظالق واحدة ارلا رس ل لاخو يف سدح 
في قول محمد و ابي یوسفت JU‏ ثم رجع ابویوسف رح و تال 
لا يقع شییی - و لو قال انت طالق ارلا شييي رریی ابو سليمانى رحمة الله 
انه لا يقع - و لم يذكر فيه Uli.‏ و ذكر في رراية ابي حعص ان ad^‏ قول 
محمد رح يقع راحدة و ado‏ قول ابي يوسفف رح ليقع شيى ٠‏ 

۵ امسرأة:قالت لزرجها مرا طلق دہ فقال الزرج solo‏ كير ار قال کرده كير 965 
ار قال sola‏ باد ار قال کردء باد ا ختلفب المشائئ فيه ۔ و الصحيم (نہ 
يغوي ان نوي الایقام يقع راحدة رجعية - و ان لم yu‏ يقع شجی 
و لر قال الزرج داده است ار قال کرده است ار قال دادة 33 است لو 
قال کرده شده است يقع راحدة رجعية aep‏ ار لم يفو - وان قال 
ما نویت به طلاقا لا يصدق قضاء - و لوقال الزرج داده انکر ار قال 
كردة انکار لايقع الطلاق و ان نون - كانه قال لها بالعربية احسبي انب 











طالق و لی قال فلك لا یقع و ان نون - ولو قال لها Ub.»‏ او 
اطلقي يقع الطلق * - 
5 ولو قالت المرأة لزوجها مرا مدار فقال الزرج نا داشته كير قالوا لے نوی 966 
اليقاع يقع و الغا ٠‏ 
كمه جس اہ 
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۷ و لو قالت دست ازمی بازدار Jus‏ الزوج بارداشخه كير Nis‏ ان 967 
نوئ الايقاع يقح و ال فلا » 

4 لو قال لامرأته في غير مذاكرة الطلاق راسمت ہہ۔ هزار بار طللق sold‏ 968 
ثم قال لم ارد طلاقها كان القول قوله ٭ 

8 لو قال لامرأته لحت لي بامرأة او قال ما انت لي بامرأة ار قال 969 
ما انا بزرج لک قال ابو حفيفة رحمه الله JU‏ ان ac‏ وقوع الطللق يقع 
shale JU, - UH,‏ لا یقح و ان نوی ٭ 

۱۷۰ رلو تيل له هل لك امرأة فقال لا ذكر بعض المشائۓ رح انه لا يقع الطلاق 970 
في قولهم - و ذكر الکرخی رح انه على هذا الخلاف ایضا ٭ 

۱ ر لو تال والله ما انت لي بامرأة ار قال على حجة أن كنت لي 971 
بامرأة او قال ما كفنت لي بامرأة او قال لم اک تزرجنى لا يقع الطلق 
و أن نوی ٭ ۴ 

7 رجل قال كل امرأة لي ظالق ار قال امرأني طائق لا تدخل فيه المعتدة 972 
من الباگی - و لو قال لها انت طالق یقع - ر كذا لو قال للمختلعة این رس 
مى بسه طلق بقع الثلی ٠‏ 

۴ رجل اضاف الظلق الى بعض المرأة ان افاف ال جزء gU‏ نحو 973 
J‏ یقول نصفک طالق او ثلٹک ار ربعک طالق او جزء من الفلا جزء 
منک يقع الطلق - و کذا لو افاف الي بعض جامع نحو ان يقول cel‏ 
طالق ار فرجک طالق ار رقبتكب طالق ار وجہک ار ررحک طالق او 
. جسداگ يقع الطلق - و لوقال دمک طالق فيه روايقان - و لو QU‏ بطنک 
ويرك قال الشيئ pled)‏ شمس اائمة السرخسي رج عندي ل9 يقع 






> الطقق - و لی اضاف الى جزد معیں غير جامع نحر ان يقول شعرك طالق . 
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ا وصدرك او فخذک ار رجلک ار یدگ ار دبک و ما اشبه ذلك لا یقع 
الطلق - ولو قال هذ! الراس طالق و اشار الى راس امرأته الصحيم انه یقح 
كما لو قال زاسک هذ! طالق - ولهذ! لو قال لغيرة بعت منک هذا الرس 
بالف درهم و اشار الوی راس عبدہ فقال المشتري قيلت جاز البيع ٠‏ 
۴ رجل قال لغیره اخبر امرآتی بطلاقھا او بشرها بطلاقها ار احمل اليها طلاقها 
ار اخبرها انها طالق او قل لها انها طالق طلقت للعال - و لا يقوقف 
ade‏ رصول الخبر اليها و لا علوي قول المامور ذلك - و لو قال قل لہا 
انت طالق لا يقغ الطلاق ما لم يقل لہا المامور ذلك ٭ 2 
۰ و لو قال اكتسب لہا طلاقها ينبغي ان يقع الطلاق للحال كما لو قال احمل 
٠‏ الهها طلاقها و كما لو قال اکتب الى امرأتي انها طالق © 
۹ رجل قال لامرأته انت طالق مثل سخعة دانق يقع foal,‏ - , لو قال 
مثل int‏ دانق و نصف يقع تظليققان - و کذا لو قال مثل درهمين یقح 
واحدة - و لو قال مثل ثلبى دراهم يقع طلاقان - قالعاصل انه اذا شيه 
الطللق يما يوزى بسفچة واحدة يقع واحدة - و ان شهه ہما یوز بو نیس 
ہت يقع تطلیقتان- وان شبه یما یوزن بثلمى سخجات او اكثر يقع الثلسف - 
٠‏ فالدانق» يوزى بسنجة ولحدة و کڈلک dayah‏ - و دائق ر نصب 
0 هافق يوزى يسفيجتهى و EUM‏ درلهم - فعلي هذا برج هذا الجنس 


a“ —— MEC -‏ ید میٹ 
J *‏ — وت - 








978 iets? ولو کاں له امرآنان اسم كل واحدة مفہمسا زیفب راحدھما‎ T 
الفاح و لاخریی فاسدة النكاح فقال زینب طالق القت صحیعۃ النکاج‎ O 
يصدق قضاء - كما لو تال زینسب طالق‎ I إل تال عنیت به ااخرین‎ 
زینب اجنبية‎ eme زینب طلقت امرأته - فان قال‎ ae; 02 
 جاکنلا‎ Ruin ایصدق قضاء - و كذا لوقال احدئ امرأتي طالق طلقت‎ Z | 
979 و فاسدة الفكاج فقال طلقت احدمما‎ ch) >حيحة‎ ot ولوجمع‎ — 


= طلقت “حيحة النكاج - كما لوجمع بي منكرحة واجنبية فقال 


002020200 طلقك Lote!‏ طلقت مفكوحته s‏ ۹ " 

UI =‏ اذا طلق aly)‏ فاخبر بذلک بعد اانتباه فقال اجزت ذلک 980 
a -y 3 UMS =‏ | 

981 و كذا الصبي اذا طلق امرأته ار طلقہا اجفبي فاجاز بعد البلوغ ٭‎ TN E 
982 ووس منم بعد الانقیاه اوقعت فلك الطلاق او قال جعلت ذلك‎ 
e طلاقا يقع الطلق - و كذ! الصبي اذا قال ذلك بعد اليلوغ‎ Gu 

Je — =‏ له امرآنان فقال لاحدیهما انت طالق lay]‏ فقالت الثلمت 983 
— پ فقال الزرج ارتعت الزيادة علول EX‏ يقع على spl EM‏ 
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EN أو لم یو - و ذکر نی‎ mec a 


y اذا ساله — طلقت مرانک‎ a — T aa : 








رجل قال لامرأته فى غضب او خصومة اي هزار طلاقه برو طلقت GU‏ - 986 
و کذا لو قال اي طلاق solo‏ طلقت - ولو قال اي سه طلاقه طلقت UD‏ ٭ 

و لو قال لها بالعربية اذهبي الف مرة ينوي الطلاق طلقت UU‏ ۰ 987 
رجل طلق امرأته بعد الدخول واحدة ثم قال بعد ذاک جعلت تلک 988 
التظليةة يائفة او جعلتہا UU‏ اختلفت الررايات فيه - و الصحيم ان 
aule‏ قول ابي حفيفة رحمه الله يصير WL‏ ر ثلثا - و علي قول محمد 

رح لا يصير WL‏ ولا GU‏ - و على قول ابي يوسف رح یصم جعلہا بائنا 

1 يصم جعلہا ثلثا ٭ 

و لو طلق Hel‏ بعد الدخول بها واحدة ثم قال في العدة الزصت 989 
امرآتی ثلمى تطلیقات بتلک التطليقة ار قال الزمتها تطليقتيى بتلک 
النطليقة فہو aule‏ ما قال - وان تال الزمنها OD‏ فهو ثلست - و ان QU‏ 
الزمتہا تطليقتين فهو ثفتان * * 

و لو طلقها واحدة ثم راجعها ثم قال جعلت تلک التطليقة بائئة لا تصير 990 
بائنة - لانه لا یماگ ابطال الرجعة ٭ 

و لو قال لہا بعد الدخول اذا طلقنک واحدة فہی بائن ار هي لس 991 
فطلقها واحدة فانه یملک الرجعة - و لا یکوں بائنا ر لا UU‏ - 433 قدم القول 
قبل نررل الطلق ٭ 

و لو قال لها اذا دخلت الدار فانت طالق ثم قال جعلت هذه التطليقة 992 
بائنة - او قال GL tile‏ قال هذه المقالة قبل دخول الدار لا تلزمه 

لان التطليقة ثم تقح علیہا * 


۳ اذا قال لامرآته بعدالد خول ترایک طلق ترايك طن ترایک طاق يقعالثلمف 998 


كما لو قال لها بالعربية انت طالق انت طالق انت طالق فانه یقع الثلسی ٭ 


۹۸۹ 
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۴ ولو قال لامرأته ترا Gib‏ او قال دادمت طاق و نوی الثلسی صعت نيته » 994 
۶ رجل قال لامرأته ترا تلاق xis‏ خمسة BUN‏ - احدها AGW), xà»‏ ترا 995 
طاغ و الثالثة ترا تلاك و الرابعة طلالگ و الخامسة ترا BE‏ - نقل of‏ 

الشی الامام ابي بكر aux‏ بن الفضل ر ج انه يميز بين العالم و الجاهل 

Qui‏ اذا كان عالما لا یقح - وان كان جاهلا یقح - ثم رجح وقال یقح 

الطاق في هده المسائل كلها ولا یفرق بين العالم ر الجاهل - لی العوام 

یزعموں الكل طلاقا ولا يميزرى و من الغاس من لا بحس الکلام رقد 

يقصد الطلاق و يجري على لسانه ذلك فى الغضب ر الخصومة - Js‏ 

له فان كان الرجل عربيا QU‏ وان كان عربیا فكذلف - لان می العرب 

من يذكر الکاف مکاں القاف - فان قال تعمدت بذلك كيلا يقع OB)‏ 

٦و‏ تضاء - ر یضدق Us‏ بيده ر بیی الله تعالین الا ی یشپد قبل 

النلفظ فیقول للشبود ان امرآتيی تطلب متي الظلاق و انا لا GU By‏ 

Ball‏ بهذ! اقطعا لخصومنها ثم Bal‏ بذلک و یسمع الشہود ذلك فان 

شہدرا ذلك عند القافي فم لا يقضي القاضي بالطلق c‏ عن الشیخ 
EC |‏ اامام هذا قال استفتیت ue‏ تركي قال لامرأته ترا تلاق و في التركية 
E F‏ " يقال للطحال تلاق و قال الزوج اردت الطحال و ما اردت به الطلاق 
2 فقلت یقع الطلق Y,‏ يصدق نى القضاد لان هذا مما #جري على 
٠‏ لسان القاس خصوصا فى الغضب و الخصومة فیکوی الطلاقواقعا ظاهرا 
i dar GET E‏ 3 & 
"Y‏ — ار اعتق مبد» او دير بالعربية و هو یمام ان كان 996 
ی هذا ايقاع oU‏ والعقاق و لكنى لا يعرف معفىى اللفظ (00g‏ 
y= — a‏ ‘ ما ہے pe ei e‏ 






















۲ ۲۱۱ [ 

كان لا يعلم أن هذا طلق ار عتاق الا ان الرجل لقى ان یقول طلقت 
امرأتي ار امرأتيم عالق فقال ذلك فکذلک الجواب یقح الطلق و العتاق 
وان باع بالعربية و هو لا يعرف spine‏ اللفظ لا يصع البیع والشراء - و أن 
لقفت المرأة ان تقول ابرأت زوجي عن المپر فقالی ذلك ل يبرأ الزرج 
ع المهر - ر سياني جنس هذا في فصل الخلع ان شاء الله تعالیي e‏ 

۷ و لو قال لامرأته انت طالق ان شاء الله و هو لا يعرف معني قوله ان 997 
شاء الله ا ax)‏ الطلاق - لان الطلاق مع الاستثفاء باطل - وخلم المرء و جهله 
فيه سواء - قالوا عذ! كسكوت البكر لما جعل رضا شرعا ولا يفرق بين العلم 
"و الجبل - وهدا الجواب ظاهر Gas‏ اذا ple‏ ان الاستثناء اذا اققرن بالطلاق 
يبطل الطلاق و ان 'لم يعلم ذلك" فكذلك الجواب - وان کان یعرف 
SS‏ وقصد ايقاع الطلاق فجرى الاستئناء aule‏ لسانه من غير قصده 
لا یقع الطلاق ايضا - و رري عن شداد بن حكيم انه قال اختلفت انا 


5 


5 0 و Ma‏ بر ايوب في هذة المسئلة فقلت الاستثناء qum‏ و الطلاق 

باطل و قال خلف رح الاستثغاء باطل و الظلاق راقع قال خلف رحمة 
الله فرایت ابا یوسفے رح فى المفام فقلت له اختلفت انا و شداد 
فى المسئلة فقال لي ابو یوسف ر ج سل فسالته فقال یصے الاستثفاء 
فقلت له لم قال ارأيمت لو قال لہا انت طالق فجري ude‏ لسانه او 
غیر طالق اکا یقع الطلق قلت لا قال فپده کذلک ٭ 

.۹۹۸ و رزوی ہشام عن محمد رحمه الله رجل اراد ان یقول لله على صوم یوم 998 
قجریی ude‏ لسانه صوم شهر قال محمد رحمه الله عليه صوم شہر ٭ 

9 ولو ارادان یقول شيدًا فجریی علییلسانه الفذر ار الطلاق ار العتاق قال الفقیه 999 
ابر چتھر ج فى القذر یلزمه المقذرز به بلا خلاف - ر ی الطلاق و 


> 


bat 


۰4 z us lc 








العقاق بقع الطلق و العقاق في قول محمد رح - و قال ابو یوسف رح 
لا يقع الطلاق بيفه و بين الله تعالىى و يقح العتق - و عن ادي حنيعة (حمه 
الله تعالیی علوى عکس هذا يقع الطلاق و لا يقح العقاق - و الظاهر من قول 
ابي حفيفة رح وقوع الظلاق و العتاق كما قال aem‏ رحمة AU)‏ و 
لو جریي علوی لسانھ كلمة كفر لا يكفر بلا خلاف ٭ 

۰ رجل قال لامرأته انت طالق لونينى طلقت ثفتیں - و لو قال انت 1000 
طالق ثلثة الوای طلقت GU‏ ٭ 

۰۱ اذا قال لامرأته انت (JUS‏ انت او قال انت طالة, . انت قال 1001 
ابو یوسف رح يقع واحد؟ و قال محمد رح یقع ثنتای - و لو قال ذلك 
لامراتيى فقال انت طالق انت للمرأة لاخریي او قال فانت او JU‏ 
و انت يقع الطلق علیپما ٭ 

۴ امرأة قالت لزوجپا طلقني قاب فقالت دادي فقال دادم ان کان 1002 
في قوله دادم ادنیی تثقیل لا یقع الطلاق © 

۴۳ رجل قال لامرأته اذهبي الف مرة ينوي الطلاق طلقت e UD‏ 1003 

۴ و لو قال لامرأنه المدخول بها انت طالق انت طالق يقح GES‏ - و ان 1004 
نوی التكرار صدق ديانة لا قضاء - و لوقال ذلک لغير المدخول بها 


نقع ,]$35 * 

. 1005 ولوقال لغير المدخول بها انت طالق واحدة لا بل ثذنيى طلقت‎ ٥ 
TS 

4 رجل قال امرانه ترا طلق او قال طاق ترا فهي طالق ولا فرق ys‏ 1006 
النقديم رالتاخیرہ ; 

y ۷‏ لو قال بالفارسية دادست یک طلق ر سکت JU p‏ دو طقق و سه 1007 





طلاق طلقت GU‏ ان كان ذلك بعد الدخول ٭ 

۸ و لو JU‏ ترایک طلاق و سکت ثم (JU‏ و در Gib‏ طلقت GU‏ - و لو قال 1068 
دو طلاق بغير حرف العطف ان نوی العطف طلقت UD‏ و آن لم يفو 
لا يقح الا واهدة + 

۹ رجل قال لامرأته تراسه ذكر فى الفوازل انها لا تطلق - و قال الصدر 1009 
الشهيد رج عندي انها نطلق ٭ 

۰ قال (مرانه انت Fuel,‏ و نوی به الطلاق يقع واحدة اعرب الواحدة او 1010 
لم یعرف ۰ 

۷۱ ولو قال لامرأته توبسه في ڪال مذاكرة ااطلاق ار الغخضب طلقت UU‏ ٭ 1011 

۲ ر لو قال لها في غضب ارخصومة اي هزار طلاقه برو طلقت GE‏ و 1012 
كذا لو قال اي سه طلاقه - و لو قال اي طاق solo‏ یقع واحدة e‏ 

۳ و اذا جرت الخصومة بینها و بين زوجہا فقامت لخخر ج فقال الزوج سه 1018 
طلق با خویشتیی بير قال الشيع الامام. ابويكر dam‏ بی الفضل رح ان 
ان نوئ الايقاع يقع - فان لم يكى له Ei‏ فكذلف a)‏ ایقام ظاهرا 

۶ قالت المرأة لزرجہا مرا مدار فقال الزرج نا داشته كير ر نوی الطلاق 1014 


طلقے ٭ 
۵ و لو قال مراسه طلاق ده (JUS‏ الزرج كفنه كير قال الشیم الامام هذا 1015 
لا يقع Gib‏ و ان نوو * 


1016 » ولو قال لامرأته تراسه طاق دادستفد ل یقع 433 ذکر الایقاع درن الوقوع‎ ٢ Fs 
1017 رجل طلق امرژنه .فقيل له . آشتي نميعفي غقال مرا نمي اید‎ ۷ 
لا يكون اقرارا بالثلسی ٭‎ 
» ن ) رجل قال لامراتد‎ + ( 








۸ رجل طلق امرأته تطلیقنیی ثم تزرجہا ر ارفاها مهرها ر اخرجہا سی 1018 
مفزلہ فقال له رجل لم لا تعيدها الى منزلگ ر هي بعد امرأنک بتطليقة 
فقال الزرج دو طلق خود شد: است P‏ ديكر as‏ قال الشیع الاسام 
هذا رحمة الله ان اراد به الایقاع يقح - و ان اراد به ال17 خبار نوهي امرآنه 
فيما بینه وبين الله تعالیی - نگ یقح اخری ۰ 

۹ رجل قال sd‏ انت طالق اکثر می راحد: و 1019 
قال gil‏ الامام هذا رح القیای ان يقع ثنتان - لک ذکر في اختناف 
العلماء انه يقع الثلست e‏ 

1020 قال احدی امرأتی طالق ولیس له الا امرأة واحدة طلقت امرانه ٭‎ Ja) tere 

1021 انت طالق انت طالق انت طالق و قال عینت‎ 6l رجل قال‎ ١ 
بالولیی ااطلاق و بالثانية و الثالثة افهامها صدق ديانة - و فی القضاء‎ 
۰ GU طلقت‎ 

۲ رجل قال لامرآته انت طالق و قال عنيت به الطلاق عن الوثاق Gre‏ 1022 
دیانه لا قضاء - ولوقال ما عقیت به الطلاق عى الفکاحم لا يصدق 
اصلا - وان صدقته المرأة في ذلك ل یاقفت الى تصدیقها ولوقال 
انت طالق من عمل کذا طلقت قضاء e‏ 

۳ رجل قال له غيره الک امرأة as‏ هذه فاجاب و قال كل او لي 1023 
طالق ذكر فى النوازل انه لا تطلق امرأته ٭ 

۴ امرأة قالت لزرجبا اتريد ان اطلق نفسي فقال الزرح نعم فقالت 1024 
المرأة طلقت نفسي قال الفقيه ابو جعفر رح قوله نعم يحتمل الرد 
يعني طلقي ان استطعت و حتمل التفويض فاي شيئ نري 
سک یورم 

[ra] a 








۵ وكذا قال رجل sad‏ اترید ان اطلق اسرأنگ فقال خواہم ار قال 1025 
هلا بدة فهو على هدين الوجپییی e‏ 

۹ رجل قال لغيرة خواهی تا زنت را طلق كفم فةال gj!‏ خواهم فقال 1026 
الرجل دادمش Gib xe‏ قال بعض المشائم لیقع شيرى فی قول 
ابي حنيفة رح - و جعل هذا بمنزله ما لو QU‏ لامرأته طاقي نفسک 
فقالت طلقت نفسی لٹا لا يقح شی في قرل ابي حغیفة رحمه الله 
ولو قال ذلک الرجل دادمش طاق يقح foal,‏ - و انما یصے هذا الجواب 
اذا اراد الزرج تفويض الطلق اليه - اما ]13 اراد به الرد لا يقع الطلاق e‏ 

۷ رجل عرف انه کان مجفرنا فقالت له امرأتة طلقنني البارحة فقال 1027 

_ الزوج اصابني الجذخون ولا يعرف ذلك الا بقوله كان القول قوله ٭ 

۸ و طلاق المعتوہ غير واقح كطلاق المجنون ٭ 1018 
۹ و تكلهوا فى الفاصل بين المعقرة و المجفون قالوا المجذون من 7 يستقيم 1029 
كلام و افعالة الا فادزا - والغاقل ضدہ - والمعتوة مس تختلط كلامة و افعاله 
کے مس عن و هذا غالبا فكانا سواء و قال بعضہم الەجنوں می 

uud -‏ من يفعل ما یفعله المجانين 
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i‏ : ۲ الى خالقر البرسام db be d‏ ققد ,خن antall‏ ابر کی 
si‏ رحمه الله كذلكى اذا. لم یکی اقراره بذلک في حال مذاکرة الطلاق e‏ 
ert‏ رجل قال لامرأته انت طالق کل يوم مرة ر كل یومیں مرتیں يقع 1031 
> عليها فى الیوم اارل ولحدة و فى الیوم الثاني ثلست ان کان الطلق يزيد 
فلن التلمى » 
۱۰۳۴ رجل قال امرأته طلقنک آخر تظليقات ذكر فى المنتقیی انپا تظلق 1082 
۱ - و لوقال انت طالق آخر تطليقات ل بقع الا راحدة ۰ 
۳ رجل قال لامرأنه انبت.طالق الى سفة يقع الطاق بعد سنة في قزل 1083 
ابي حنيفة و محمد رحمهما الله تعالون ٭ 
Joy —‏ قال 3< ai}‏ في حال مذاكرة الطلاو, هزار طلاق بداسفت در کردم 1034 
- طلقت ثلثا - ولو قال ما نویت به ايقاع الطلق كان القول قوله مع يمينه e‏ 
ere‏ رجل وقعت الخصومة بيفه ونين امرأنه فقالت المرأة ضع GL‏ 1085 
تطلیقات Uia‏ و هناك et‏ قصبات صفار US‏ کوں للحائک با غزل 


Ula ase و گم‎ d رجله زاحدة و قال هذا طاتک‎ si: *— ie = in 
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في قول المصلمين ار فى القرآن ار في قول فلن القاضي ار فلان المفتيی 
طلقت قضاء - و ا تطلق غیما بیفه و بين الله تعالئ مالم يفو ٭ 

۸ رجل طاق امرأته واحدة ار نغتین فنسي ول يدري انه طلقها راحدة 1038 
او Vues‏ او UD‏ فقال وي مرا US‏ تا رری Qe fas‏ نبیند ثم زعم 
انه يحل له ان يتزرجها قالوا لا يصدق قضاء s‏ 

۹ رجل قيل له اين فلانه زر تو هست فقال ھست ثم قيل له این wj‏ 1039 
تو سه طلاقه هست فقال هست و هو يزعم أنه لم يسمع قوله سه طلاتہ 
و انما سمع ای زن تو هست MU‏ لا يصدق قضاء ٭ 

۰ رجل قال لامرآته قولی انا طالق لا يقع ما لم تقل - و لو JU‏ لغیره قل 1040 
لها انها طالق طلقت J‏ ٭ 

1011 و ان‎ - GU طلقت‎ GLAN رجل قال لامرأته انت مفي ثلثا ار فری‎ ٠۴۶۱ 
قال لم انوالظلاق ان کان ذلک في حال مذاكرة الطلق لم يصدق قضاء‎ 
۰ و ان لم یکی في حال مذاكرة الطلاق قالوا نخشىى أن لا يصدق قضاء‎ 

۶ امراة قالت Gay‏ ظلقفي فاشار الیہا بثلاثة اصابع و نویي به ثلمف 1042 
تطليقات لا تطلق ما لم يتلفظ به - و ذكر في كتاب الطلاق اذا قال لامرأته 
انت طالق و اشار اليها بثلہی اصابع و نووي به الثلست و لم یذکر بلسانه 
Lil‏ تطلق Foal,‏ ٭ 

۱۴ رجل رأئ شخصا و ظن انها عمرة فقال يا عمرة انت طالق و لم يشر 1043 
الى هذا الشخص فاذا الشخص غير عمرة و امرأته عمرة تطاق امرأته 
yI‏ المعتبر عقد عدم الاشارة هو الاسم و قد 325 . 

۱۰۴۴ رجل قال امرأته جه طلق‌کرد» جه نىلاتطلق امرأته - و لر Ju‏ لرجل 1044 
TIT‏ — 





اطلقت امرأتک فقال عدها مطلقة و (ama)‏ مطلقة لا تطلق امرانه e‏ 
۵ إمرأة قالت لزرجہا طلقفی فقالت لست لي بامرأة قالوا هذا جواب 1045 
یقع به الطلاق gut,‏ الى النية ٭ 

۹9 | امرأة قالت Gay‏ طلقئی فقال لها انت واحدة طلقت واحدة ۰ 1046 
a) ۷‏ طاق امرأته واحدة او ثفقیںی ند خلت عليه ام امرآته فقالت 1047 
طلقتها و لم has‏ حق ابيها و عاتبته في ذلك فقال الزوج هي ثانية 
ار قال الزرج هفه AU‏ يقع اخرى - و لو عاتبيته ولم تذكر الطلاق فقال 

الزرج sda‏ المقالة لا تقع الزيادة الا بالبينة s‏ 

۸ رجل قال لامرآنه انت طال ونر به الطلاق يقع الطلاق ‏ و لو قال 1048 
انت طاق لا يقع شيوع وان نوی - لان حذف اخر الکلام معتاد فى العرب 
و قال الفقية ابوالقاسم رح لوان عجمیا قال ذلك بالفارسية و حذف 
حرف الاخر لا يقع و ان نوى - لانه غير معتاد فى الحجم و لهذا لو قال 
لعبدہ تو UT‏ و لم يذكر الدال لا يعتق و ان فوبى - قال الصدر الشہید رحمه 
الله لا فرق بين العربية و الفارسية اذا نوئى صحت نیتە - و هذا كله اذا 
قال انت طال لا بعسر اللام - وان قال بكسر اللام يقح الطلاق و ان لم يفو 
و يكون الاعراب قائما مقام حرف - هذا اذا لم يكن في حال مذاكرة 
I‏ قحال — E aiy-‏ لک udi‏ ال مداكرة الطلاق او 
في حال تشب بتع لطا را LN‏ 


نوى - uJ‏ العادة ما جرت بحدفف حرفين من الکام ٭ 
۰ و لو قالت با سب es‏ فقال دائم ان کان ذلك في موضع 1050 
(ur)‏ فا تاج م ٠‏ 
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یکوں ذلک عرفهم یقح الطلق ٭ 
sl) toot‏ قالت لزرجها كيف لا تطلقني Qus‏ الزرج تو خوك سر تا پای 1051 
طلق كردة قالوا ان نوي الطلاق یقح و الا فلا - قال مولانا رضي الله عنه و 
يغبغي ای يقع الطلاق على كل حال - لان معن کلامه انت بحمیع 
اجزائک مطلقة و لوقال ذلک یقح الطلاق و ان لم ينو كما لو QU‏ 
انت مطلقة ٭ 
٣‏ رجل abl‏ ان يقول لامراته انت طالق Gb‏ فلما قال انت طالق jal‏ 1022 
انسان قعھ ار مات یقع Fah‏ ولوقال انت طالق UU‏ و صاتت المرأة 
بعد قوله انت طالق قبل قواه UD‏ لا یقح شيع - و کدا لو قال انت 
طالق Saa],‏ فصادفہا قوله انت طالق ر هی حية و صادفها قرله واحدة 
وھ Hao‏ ليقع at‏ ٭ 
٣۳‏ رجل قال لامرأته ,هبت لک تطلیقک يكون تفویضا ان طلقت نفسها 1053 
ا لس cas, hmm‏ لک Gib‏ وقد ذكرنا » 
pos‏ اذا اراد الرجل ان يطلق امرأته فقالت المرأة هب لي طاتي فقال 1054 
gt‏ طعي — ترک الطلاق و الاعراض عنه غهي امرأته « 
a — a‏ ای ی d) Hl fal y‏ بے مض , 1055 
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EO ۸‏ انت طالق sual,‏ مثل الثلسی يقع واجدة AUL‏ * 1058 
۹ و لو قال انت طالق مثل الاساطیں ار مثل الجبال ار مثل البعار 1059 
یقع واحدة بائفة في قول ابي حذيغة و زفر رحمهما الله تعالىى - و قال 
ابر يوسف رح یقع واحدة رجعية à,‏ الجذس SL‏ في فصل التشبيه 

ان شار الله تعالیی ٭ 

۶۰ رچل قال لامرأنه قبل الدخول بها انت طالق احدی و عشرين 1060 
طلقت GL‏ عفدنا - و قال زفر رح يقع واحدة ۔ و لو JU‏ واحد5 و عشرين 
او Saal,‏ و الغا تقع واحدة فى قولهم الا في Rly‏ عن ابي يوسف رح 
و لو (JU‏ احد عشر طلقت ثاثا - ولو قال واحدة و عشرة طلقت Fool,‏ * 

۱ رجل قال لامرأته المد خولة انت طالق فقالت ل اكتفى بواحدة فقال 1061 
در كير ان نوی اثبات الطلاآق طلقت UD‏ ٭ 

Jay ۴‏ قال لامرأته ان تكوني امراتی فانت طالق لٹا قالوا ان لم ilh,‏ 1062 
تطليقة بائنة عند فراغه مى اليميهى طلقت ثلثا » 

۳ رجل قال لامرأته انت طالق مع كل شربة لم تطلق حقى یشرب ۰ 1063 

۴ و لو قال انت طالق مع كل تطليقة و کان ذلك بعد الدخول طلقت 1064 
لعال e GU‏ 

۶ رجل له بفات ذرات ازواج فقال زوج واحدة qq‏ دختر ترايك طلاق 1065 

. دادم يقع الطلق على امرأته ٭ 

1066 ترايكي او قال ترا سه قال الصدر الشہید رحمه الله‎ — Ex 
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ذالگ في حال — الطلاق ار في حالة الغضب یقع الطلاق - و ان 
لم یکی لا يقع الا بالييفة کنا لر Sol JU‏ انت واحدة © 
۸( و لو قال اين زن كه مراست بسھ قال ابو نصر "دبوسی رحمه الله 1068 
لا يقع - و قال ابو بكر العياضي رح إن نوی ABI‏ يكون طلاقا - و لو قال 
لامرأتہ انت بثلہی قال الشیۓ الامام ابو بكر “حمد بی الفضل زحمه 
الله لى نوك یقح ٠‏ 
۹ رجل قال لامرأته دست باز داشتمت بيك طلاق فقالت المرأة 1069 
بازگوئی تا كواهان بشفوند فقال الزرج دست بار داشتمت بیک Jib‏ 
فلما افترقا قالت له اجفبية ز را دست بارداشتي فقال دست 
. باز داشتمش بیک طق قالوا لو قال فى المرة الثانية و الثالثة دست 
باز داشتم يكون انشاء فتطاق GY‏ الا اذا JG‏ عنیب بالثانية و الثالثة 
الاخبار . و لو JU‏ دست بار داشته ام يكون اخبار © 
۰۷۰ رجل قال لامرأته تو بسه طلاق باش ان نوی ایقاع الطاق يكو UXb‏ 1070 
و الا 33 - لان هذا الکلام محتمل احتمل اذه اراد بدنک تو بسه طاق ملک 
مقي فلابك مى النية - و كذ! لو قال انت بثلرمى تطلیقات #حتمل لک 
ايضا الا انه غلب استعماله في ايقاع الطلاق حتیی لو ظبر ما يدل على 
آنه اراد به الملک لا رقع s‏ 
Jay ١۹‏ قال لامراتھ انت طالق کذا كذا طلقت GU‏ - لان كذا يستعمل 1071 
فی العده و اقل العفادين لیس بينيما حرف dal wih)‏ عشر 
e GU collis‏ ۱ 
۶۲ رجل قال لاسرأته انا اسقفکف منک كالبزاق فى الغم فقالت المراة 1072 





X 





فان کت تستفعف عفہا فارم بها فقال الزرج تف نف ررمي باابزاق 

وقال رمیت و نوی به الطلاق لا تطلق - لانه لوقاء ونوئ به الظلق انطلق 

138 اذا Gp‏ و نوی به الطلاق ٭ 

۴ رجل قال له غیره تزرجت امرأة اخری فقال نعم فقال له لم طلقت 1073 
الولی فقال بالفارسية از برای تو و لم يكن تزرج امرأة اخریی رلا کان 
طلق اارلیی و لم يرد به الطلاق لا تطلق امرأته e‏ 

it) ۴‏ قالت لزرجها طلقني GL‏ فقال الزرج اينک هزار طلاق لا نطلق 1074 
امرأته لانه كلام معتمل © 

1075 قال لامرأته لز خرجي من الدار بغیر اذني فاني حلفت‎ Ja; ۵٥ 
انه حلف بطلاقها و لعله‎ Soy بالطلاق فخرجت بغیر اذنه لا تطاق لانه لم‎ 
= حلف بطلاق غیرها فكان القول قوله‎ 

۹ | رجل له اربع نسوة فقال لواحدة انت ثم انت للمرأة لاخریی ثم انت 1978 
pl‏ الاخرئ ثم انت طالق للرابعة طلقت الرابعة انه جعل الطلق 
Gai‏ للرابعة ٭ 

۷ رچل قال طالق فقيل له می عنيت نقال امرأتي طلقت امرأته » 1077 
۷۸ رجل قال امراة طالق او قال طلقت امراة GE‏ و قال لم اع به 1078 
امراتي يصدق - و لو قال عمرة طالق و امراته عمرة و قال لم اعى به 
امراني طلقت امرأته ولا يصدق قضاء - و کذا لو قال uis eb‏ طالق 
ذكر اسم الاب و لم يذكر اسم المرأة و امرأته بنت فلان و قال لم اع & 
امراتي لا يصدق قضاء و تطلق امرآنه كما لوذكر اسم اسرأقه ‏ و لو تال 
عمرة طالق و امرانه عمرة طلقت امرآنه و ا يصدق قضاء في صرف 

الطلق عفها - و كذا لولم یقسجہا الى ابیہا و انما نسبها الى امہا او الي 
Ers] eee =‏ 





sal,‏ تطلق امرأتھ - و كذ! لو اخذته ام امرآنه و قالت لا ادعک تخر ج 
الى السفر حتى تطلق ابنتي فقال دختر ترا سه طلق و قال لم انم 
امرآتي طلقت ale)‏ قضاء ٭ 

۹ رجل قال لامرأته فى الغضب از تو زی می سه طلاق و حذف الیاء 1079 
لا نظاق امرأته لانه ما اضائے الطلاق الیپا » 

۰ رجل بين ads‏ امرأة متلعفة فقيل له هده المتلففة امرآنک ثم Jus‏ له 1080 
احلف بثلمى تطلیقات ان لم تكى اگ امرأة سوئ هذه فحلف بثلی 
تطلیقات ان لیست له امرأة سوئ thm‏ و كانت المرأة المتلففة اجذبية 
اختلقوا فيه - و الفثویي علیی انه تطلق اعرأته قضاء s‏ 

۱ و کذا لو تزوج امرأة gle‏ نذهبت المرأة بغیر علمه الى ترمذ ثم حاف 1081 
ان کانت له امرأة بترمذ فپي طالق طلقت امرأته ٭ 

Joy ۴‏ اکل خبزا رشرب خمرا ثم قال نان خورديم و نبيذ خوریم زذانى 1082 
ما بسه ثم قال له رجل بعد ما سكت بسه طلق فقال الرجل بسه Gib‏ 
لا تطاق امرأته لانه لما فر غ عن العلام و سکس ساعة كان هذا ايتداء 
كلام لیس فيه اضافة الری شییی ٭ 

JG Jay ۳‏ لمديونه امرآتک طالق ان لم تقض حقي الیوم فقال المدیون 1083 
فاعم و لم يرد جه الجواب فقال له زب الدين قل نعم فقال نعم رید به 
جوابه کاذت اليمين لازمة - لانه اذا م Lein HY‏ شيري طویل 
و لم — مي كلام آخر كان الکل كلاما واحد! ٭ 

de) ۱۰۸۴‏ قال لغیره زن از توبسه Gib‏ که ايى کار نکرد» US‏ بہزار 1084 
طلاق یکوی que Ube‏ لو لم يكن هذا الشخص Qe)‏ ذلك الامر 


-- 
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۵ ربل قال له غيرة ھل لک امرأة الا طالق فقال 3 طاقت امرانه و لو 1085 
) 

قال لقم ا تطلق - ای فی المسئاة الارلیی يعون قائلا لیست امراتی 
لآ طالقا و لو JE‏ ذلك طاق امرآنه - و اما فى المسئلة الثانية Je‏ 
WG‏ امراني غير طالق و لو قال HS‏ لا تطلق + 

۹ رجل حكن يفين Se)‏ ان د خلت الدار فامرأتيی طالق فلما ugil‏ 1086 
الحاکی الى ذكر الظلاق خطر بباله امرآنه قالوا ان نوىى عفد SS‏ الطلاق 
نرف الحكاية و استيناف الطلاق و كان کلامه یصلے ایقاعا للطلاق aule‏ امرأته 
يقع - و أن J‏ ينو ااستیفاف ‏ یقع - و يكر كلامه محموا على الحكاية e‏ 

۷ رجل قال لامرأته انت طالق و سکس ثم قال ثلثا ان کان سکونه 1087 
جج ۰ ۰ ۳ as "^ 5 -29 ale‏ — 
انقطاع الفعس تطلق GY‏ - و we wh‏ لانقظاع النفس تقح Fas],‏ ٹن 
السكوت لانقطاع الففس لا یفصل ٭ 

Js) ۸‏ قال 243 انت طالق وسكت فقيل 4 كم فقال Gb‏ قال 1088 
اہو يوسف رح تطلق UL‏ قالوا دتمل اس هدا قل ابي يوسن TI‏ 
خاصة - فان soie‏ اذا قال الرجل لامرأته انت طالق ر نوی الثلاث 


حت نيته - و حتمل ان هدا قول ابي حذيفة رحمه الله تعالوي - فان 
saie‏ اذا طلق الرجل امرأته ثم قال جعلنها UU‏ يصير ثلذا ٭ 

۹ رجل قال 1,43 HI)‏ طالق واحدة فقاات له هزار فقال هزار يفوي 1089 
الايقاع فهو ade‏ ما نوی * 

۶ رجل قال لامرأته انث طااق ما لا یقم علیگ او ما لا يجوز علیک 1090 
ےہر ےسا لا یقعی علیک ار لا جزن 
— طلقت لٹا ۰ 

60 و تی (vr)‏ طلقت Ub‏ + 
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۹۱ رجل QU‏ لامرأته انت طالق مكة و هما فی‌غیر معة طلات للحال 1091 

-J انت طالق في ثوب كذا و هي في ثوب آ خريقع‎ JG لو‎ las; 
و لو قال ا ى طالق فی اللیل و الفھار طلقت واحدة - لو قال انت‎ 
و لو قال لامرأته فى الليل‎ - QUA و فی الفہار دقع‎ Sal طالق فى‎ 
انث طالق في لیلک و نهارك طلقت احال - ولوتال لامرأته نی‎ 
و لو قال انت طالق‎ - lae اللیل انت طالق في نہارک و لیاک طلقت‎ 
انث طالق الیم‎ JU غدا الیوم طلقت غدا و یبطل ذیر الیوم - و لو‎ 
غدا طلقت فی الحال - و الاصل فيه انه اذا ذکر رقئیی لیس بیفهما‎ 
حرف العطف يقع الطلاق فى الوقت المذکور ارلا و يبطل ذکر الثاني ٭‎ 

۲۳ و لو QU‏ لها انت طالق الیوم و اذا چاه a2‏ يقع للعال واحدة فا( 1092 
sia‏ غد و هی فى العدة یقع اخری ۰ 

۳ رجل قال في شعبان انت طالق في رمضان تطلق حين تغرب الشسن 1093 
م آخر يوم می شعبان - و لو قال انت طالق في de‏ تطلق حیں يطلع 
القجر من العذ - و لو قال انت طالق فى الصيف ار فى الشتاء او 
فى الربيع ار فی الخریف لا یقح الطلاق الا فى الوقت المذكور - و 
تكلموا في معرفة هذه الارقات - قال بعضهم الصيف ما لا يحتاج فيه الى 

- احشو رالوقود - و الشناء ما #حتاج فيه الى الحشو و الوقرد - و الربيع 
و الخريف ما clit‏ فيه الى الحشو لا الى الوقود: - الا ان الربیع یکون 
في آخر الشتاء والخريف یکون في آخر الصيف - و قال بعضهم 
الصيف ما يكون فيه على الاشجار ارراق و ثمار۔ و الربیم ما qx‏ فيه 
. عليها الارزاق دون الثمار و کت الخريف ٭ 


e y=) فکذ ای‎ (wr) 9 اه‎ yia طلقت‎ (wr) طلقت آخرین و‎ (wr) 


~ 
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۴ رجل اشترى مذكوحته J‏ بقع عليبا الطلاق معلقا کان ار #خجزا ما 1094 
دامت مملوكة له - و كذا لو کان QUT‏ مفہا ثم اشتراها ثم انتهت مد؟ 
اایلاه لا يقح علیها الطلاق - و لو اعققھا بعد ما اشتراها ad,‏ طلاقه Gale‏ 
معلقا كان ار عفر[ e‏ 

۶ و لو علق العبد طلاق امرأته الحرة بشرط او قال لها انت Us‏ للسفة 1095 
ثم ملكت المرأة Gay‏ فطلقپا او وجد شرط الطلاق المعلق او جاء وقت 
السفة یقع علیپا الطلاق ما داست فى العد: e‏ 

۹9۷ رجل قال امرآنه انا منک طالق ونویی به الطلاق لا يقع - و لو JU‏ انا 1096 
ملک بائی ار انا علیک حرام و نوی به الطلاق بقح » 

۷ المرتد اذا لعق بدار العرب فطلق امرأتہ لایقع - فان عاد مسلما و هي 1097 
فى العدة يقح ۰ 

۸ والموتدة اذا لحقت بدارالعرب فطلقها زوجپا ثم عادت 44I‏ دار الاسلام 1098 
مسلمة قبل الحيض عند ابي حفيفة رحمه الله تعالری لايقع طلاقه و 
عفد صاحبيه رحمہما الله يقع - و الله اعلم ٭ 


. فصل فى الكنايات والمدلولات 
۲ الكناية > ھا ولا یکوری الطلاق a‏ نصا a‏ ثلثة 1099 
اقسام - و الاحوال 
۶ حالة مطلقة و هي حالة الرضا ٭ 1100 
١‏ وحالة مذاكرة الطلاق و هي‌ان تسأل المرأة طلاقها ار يسأل غيرها طاقها ٭ 1101 
۲ و حالة الخضب و الخصومة m.‏ | 1102 
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۲۳ ففى حالة الرضا لایقع الطلاق بشيرى من SLUM‏ الا بالفية - و لو قال 1103 
لم EN‏ به الطلاق کان القول قوله ٭ 

1104 و فی حالة مداکرڈ الطلاق يقع الطلاق بثمانية الفاظ - و لو قال لم انو‎ ۷٣۶۴ 
الطلاق لا يصدق قضاء - وهی قوله انت خلية - برية - بقة بائی - حرام‎ 
e اعندي - امک بيدك اختاری‎ 

۵ و فی جالة الخضب يقع الطلاق بثلثة مى هذه الثمانية و اذاقال لم 1105 
انو الطلاق لايصدق قضاء - و تلك الثلثة اعتدي - امرک بيدك - اختاري 
و فى الخمسة الجاقية مى الثمانية عفد ابي حفيفة رحمها!اء تعالى اذا قال 
لم انو الطلاق لا یقع و یصدق تضاء - لانها تصلم للشتم فتحمل على الشقم 
قى الفضب و الخصومة - و قال ابو یوسف رح اذا قال لم انو الطلاق 
لايصدق كما لايصدق فی حالة مذاكرة الظلاق ٭ 

۹ وعی ابي يوسفه رح فى الاملاء انه الحق بهذة الخمسة اربعة اخرى 1106 
املک لی علیک - لاسبيل علیک - خلت سبیلک - الحقي باهلک - لو 
قال ذلک في حال مذاكرة الظلاق او فى الغضب و قال لم انوبه 
الطلاق یصدق قضاء في قول ابي حفيفة رحمه الله تعالىى - و قال 
ابو يوسف ر ج لیصدق * 

۷ و Ga‏ سویی ذلک من SLUJI‏ نحو قولک حبلک ude‏ غار بک 1107 
t gal‏ رن - آخرجي -انعیں+انتددی- انمي 
لانکاج J‏ علیک - و هبتک Sle)‏ قبل الاهل او لم يةبل لايقع الطلاق 
الا بالغية - و اذا قال لم انو الطاق كان مصدتا e‏ 





) م ن ) ابي حفيقة و Se^‏ رحبھما (wr de E‏ التي ۔ تزوجي اغزلي۔ 
— 





۸ وص ابي حذيفة رحمه الله تعالئى fumo JU ul‏ لا بيك J-‏ امک 1108 
او لازواج و نوی الطلاق یقح - و لو قال وهبتک Ste‏ ار اخیک 
ار Sis)‏ او لفلان الاجنبي لایقع الطلاق و ای نوی - و کذ! لو قال 
لا حاجة لي فیک ٭ - 

۹ و ع محمد رح لو قال لها افلحيي و نوی الطلاق يكون طلاقا e‏ 1109 
۶ ر لو قال فی حالة مذاکرة الطلاق فارقتک او بایننگ ار ابقتى ار 1110 
ابنت منک ار لا سلطان لي علیک ار سرحتک ار وهبتک لنفسک ار 
ترکت طلاقتک ار خليت سبیل طلاتک او سبیلک او انت سائبة او 
ان حرة ار انت اعلم بشانک فقالت اخنرت نفسي يقع الطاق 

وان قال لم انو الطلاق لايصدق قضاء ٭ 

1111 و لوقال لها لا نکلے بيني و بینک۔- او قال لم يبق بيني و بینک‎ ١ 
e نکاے ۔ او قال فسخت نکاحک یقح - الطلاق اذا نوی‎ 

۲ ر لو قالت امرأة لزوجها لمت لي بزرج فقال الزرج صدقت و نوی 1112 
به الطلاق يقح في قول ابي حنيهة رحمة الله تعالیي E‏ 

۳ ر لو قال لها تو مرا چیزی نباشي و کرر ذلك yy GI‏ طلاقا- là,‏ 1113 
لو قال تو مرا کسی نگ ٭ x‏ 

۴ و لوقال لم يبق بيني و بینگ عمل يقع الطاق اذا نون - làí,‏ 1114 
لو قال انا برسي من نکاحک ax‏ الطلاقي اذا نوی ٭ 

۵ ر لوقال 9 حاجة لي نیک و نوی الطاق ‏ یقع - و كذا لو قال مرا 1115 
| بكار نيستي و كذا لو قال ما اریدگے ٭ 

۹ و لو قال لها ابعدي عني و نوی الطلاق يقع م . ٦‏ 1116 


عو 


۰ ۱ ۱ و هیک لا هلک او لا یێک ٭‎ (yr) 








۲۲٩ ]‏ [ 
۷ و لو قال لها اذهبي نبيمي هذا الثوب او اذهبي فتقنعي ار قرمي 1117 
فكلي و نوي الطلاق بقوله اذهبي و بقوله قومی لايقع الطلاق ٭ 
۸ و لو قال لها اربع طرق علیک مفتوحة و نوي الطلاق ا يقع الا لی يقول 1118 
اربع طرق علیک مفتوحة فخذي فی اي طريق شثت qi‏ یقح الطلاق 
اذا نوق 2 و لوقال چپار راه برتو كشادم ایقح الطلاق ما لم. یفو ٭ 
۹ و لو قال 3 سه بار ایدرں و قال لم انو الطلاق کان القول 44s‏ © 1119 
۱۴۰ و لو قالت المرأة نزرجہا طلقني (JUS‏ ا افعل فقالت ان لم تظلقني 1120 
اذهب و انزرج فقال الزرج خواهي شري کن و خواهي درست ل7 يقع 
الطلاق yY-‏ هذا اظبار قلة الدبالاة s‏ 

۱ ظی الرجل ان نکاح امرأته رقع غاسد! فقال ترکت هذا CEM‏ الذي 1121 
بيفي و ہیں امرأتي ثم ظہرلی نكاحهما کان ete?‏ 3 تطلق امراته o‏ 
۴ ولوقال p‏ انا بردي من طلاتک ایکوں UXb‏ - ر لوقال wisp‏ 1122 
الیگ من طلاتک يقع الطلاق نوی ار لم يفو - و لو قال اتا بري w^‏ 
ثلمى تطلیقاتک قال بعضهم یقح الطلاق اذا نری - و قال بعضهم ل یکوں 

طلاقا و أن نویي - و هو الظاهر ٭ 
۳۴ قالت له امرأته كر ای نخرید؟ بعهب so‏ فقال بئر دادم JJG‏ 1123 
لايقع الطلاق ٠‏ | 
۴ و لو قال اب المرأة لزرجها گر ان نخرید! از مى بم بار ده فقال بقو 1124 
بار دادم یقح الطلاق اذا نوی - كانه قال لها الحقي پاهلک ٠‏ 





۶ھ ولو تال لیا انت السراج: فيو کا y‏ قال کہا اتمک خلیۃ ء 1125 
۹ قانت المرأة لزرجها طلقفي فقال الزرج لى شئت الف مرة ل يقع شيع ۰ 1126 
(or) E‏ الزوج ة = Y‏ 
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۷ و لو قال بيزارم از زں و از خواسته ان نوئ طلاقا يكون X0), UYb‏ * 1127 

۸ و الواقع بالكنايات بائی Gaie‏ الا الواتع Hild,‏ اعتدی استبرئي رحمک 1138 
انت واحد؟ فانه يقع بها dal,‏ زجعية ٭ 

۹ ران نوی الثلت بالکفایات يصم نيته الا في اربعة اعتدي استبرئي 1129 
رهمک انت واحدة اختاري فقالت اخترت نفسي فانه لاتصم نية 
الثلہی في هذه الاربعة ۰ 

۰ و لتصے نية الثنقيى فى الكفايات ٭ 1130 
۱ و لو ارقع الطلق بالفارسية فقال دست باز داشقمت و نوی الطلاق 1131 
قال بعضهم هو تفسیر قوله خلیت سبیلک ليقع الطلاق ما لم يفو- و اذا 
نوئ يقع واحدة رجعیۃ .- وقال بعضهم هو تفسیر قوله طلقتک یقح 
الطلاق بلا نية و يكون رجعية - وقال الفقيه ابوالليمكف و. الجنين (امام 
ابو بكر محمد بي الفضل رح يقع واحدة AL‏ - و لا يصدق انه لم » 

الطلاق - و عليه الفتویي ٭ : 

۴ ولو قال ياي roles‏ کردمت يقع راحدة رجعية في قولهم - ولا حقاج 1132 
الى الفية - aj‏ تفسير قوله طلقتک ٭ 

۴ و ولوقال بيك Gb‏ دست بار داشتمت یکوں رجعيا - و 9 يصدق انه 1188 
لم يفو الطلاق ۰ 

۴ رلو قال چنگی باز داشتم از تو و نوی الطلاق قال الفقيه ايو جعفر رح 1184 
یقع واحدة WY‏ و قال غيرة یقح واحدة رجعية - و الارل اصم © 

۶ ر في فقاوى النسفي لو قال لها ترا يله كردم ار رها کردم ار دست 1185 

باز داشتم او قال ترا هشتم لايق الطلاق ما لم يفو - و۔کذا لوقال دست 

(ur)‏ لته و E‏ وس حم با 
Er« ] 7‏ 
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باز داشتمت او رها کردمت - و نوی الطلاق في قوله رها کردمت 
او يله کردمت یقع واحدة بائفة - ر فی قوله دست بار داشتمت يقع 
Eda),‏ زجعية * à‏ 

۹ وان قرن الطلاق بهذه BAM‏ نخوان يقول دست باز دامتمت بیک 1136 
Gib‏ يقح واحدة رجعية و يكون العمل للطلاق - كما لو قال امری 
بهد في تطليقة ار اختاري نفسك بتطليقة فاختارت نقصها يقع 
راحدة رجعية * 

۷ و لو قال بهشتم ار بپشتم از ززي لایقع الظلاق في قول ابي حنيفة 1137 
رحمه الله تعالیی و ان کان ذلک في ذکر طلاق ار خصرمة - و اذا نوی 
الطلاق يقح واحدة A)‏ - و عی ابي یوسف رح انه Que‏ خالط 
العم dey‏ هذا صریعا فى العجم فقال یقع الطلاق و أن لم يذو في 
اي حال كان - و لا يدين قضاء انه aude‏ به الترک للخروج - و ان de»‏ 
بائفا او GU‏ فهو aule‏ ما نون - لانه تحتمل ذلك فى لغتیم ٭ 

1138 a es M NN ۱۳۸ 
و نوی الثنتيرى یقح واحدة ٭‎ Saad, Gib $a قال ذلك‎ y 

۹ رجل قال لامرأته اعتدی عتدي اعتدي و قال نريت JIL‏ 1139 
تطليقة واحدة دين فيما بینه و بين الله تعالیي - و فى القضاء تطلق GE‏ 
و لو See tU‏ الظلاق QUU,‏ بالبانیتیی US‏ طلقت UP‏ 
QU,‏ لم JG qu‏ شینا و فویت بالثانية و الثالثة الطلق نہما 

owes عد‎ mh 2 تطلیقتان رجعیتان - و لو تال‎ ٠ 
بالثالئة الطلق عبن تطليقة رجعية - و لو قال لم اع باثولیی و الثالئة‎ 


تم هی 6 ` 
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الطلاق و بالیاقیتیی العدة دحت نیته - و لو قال عقیت بالاوليي و الثانية 


الطلاق و بالثالثة Fuel)‏ »حت نيته ایضا + 

۰ و لو QU‏ اعتدي و كرر ذلک مرارا و QU‏ عثیت به الحيض 1140 
(F7‏ 
یصذنو sles‏ ٭ 


۴۱ و لو قال انت طالق فاعتدي و تال عثیت به العدة صحت نيته 1141 
و ان ae‏ به تطليقة آخریٰ او لم يفو شيئًا فهي تطليقة اخرى - و 
کذاک لر قال و اعتدي ار قال اعتدي بغیز جرف العطف - و عیی 
ابي یوسف رح لو قال انت طالق فاعتدي و لم يفو Ua‏ فبي واجدة 
ر لو قال و اعند‌ي ار قال pe‏ حرف العطف BR‏ اخری * 

۲ رجل قال لامرأته في وسط النهار انت طالق اول هذا الیرم و آخرۃ 1142 
فهي واحدة - و لو قال آخر هذا الیرم و ارله طلقت ثفتیں - ل7ی 
الطلق الواقع في اول الیوم يكون راقعا في آخره فلا یقع الا واحدة - اما 
اذا بدا بآخر الیوم و الطاق في آخر الیوم لا يكون واقعا في اوله فيقع 
طلاقاں - و كذ! لو قال انت طالق غدا و اليوم يقح طلاقان - و لو قال اليوم 
رغد! لا يقع الا Gib‏ واحد - و لوقال انت طالق اليوم و امس یقح طلاقان 
و لو قال امس و اليوم يقح واحدة - و لو قال انت طالق الیرم و بغد غد 
طلقت ثفتين في قول ابي حنيفة و ابي يوسف رحمھما الله تعالیٰ * 

۴ رجل قال لامرأته انت طالق كالف ان نوی UD‏ فثلمت - و ان لم يفو 1143 
شیثا gp‏ واحدة بائنة في قول ابي حنيةة و ابي یوسف الآخر 
رحمهما الله تعالئ - و قال محمد رح هي فى القضاء ثل ۰ 

۴ و JU y‏ انت طالق dax],‏ كالف و نویی الثلست او لم يذو نيي 1144 


(e r)‏ صدق ایضا (ur) e‏ ات الق 52325( ارل هذا اليوم و خرة فيي واحدة ٭ 
e‏ 








CFF 
راحدة بائنة في قولهم - ولوقال انت طالق كعدد الالف ار کعدد‎ 
الثلست فبي لت فى القضاء - و لوقال انت طالق کثلست فبي‎ 
یتم ثلست فبي نا و لو قال‎ ade و لو قال انت طالق‎ - qa 

حقى اکمل لک qe UD‏ ارقع علیک S9 UU‏ واحد: ٭ 

1145 + ab البیت ولم يفو شیدنا فهي واحدة‎ Le انت طالق‎ JU لو‎ ٥ 
1146 خردل فهى واحدة‎ ia Ji الجبل او‎ Jie و لو قال انت طالق‎ ۹۹ 
في قول ابي حفيفة رحمه الله تعالئ - و في قول ابي یوسف‎ SUL 
ار کعظم الجدل ار شبه‎ Quam رح واحدة رجعية - و لو قال مثل عظم‎ 

بصغیر ار كبير فہی واحدة AVL‏ - وان نوی UD‏ فثلت ٭ 

۷ و ولوقال انت طالق هکدا و اشار باصبع واحدة فهي راحدة - و ان 1147 
اشار باصبعين ہی ثنتان - وان اشار بثامثك فهي لس والمعتير 
فيه الاصابع المفشورة دون المضمومة - فان قال عنيت الکفے ار المض موم 

لا يصدق sas‏ ٭ 
۸ وال ات Jis ub‏ هنذا , أكار الزى UU 4,53, aita] XP‏ 1148 


فثلسف - و ان نوئ واحدة فواحدة ٠‏ 


T. J‏ طلاق می لا يعقل 
۹ طلق المكرة واقع Laie‏ خلانا للشافعي ر ج ۔ و las‏ طلاق السكران مى 1149 
الخمر او Sel‏ - و قال الكرخي و الطحاري وهو احد قولي الشافعي 
رج طاق السكران غیر واقع ٭ 


9 ۱ » اصابع‎ SB الثلت » (ح ن ) و اشار‎ (er) 








rn» )‏ [ 
۰ و لو اکره على شرب الخمر ار شرب الخمر اضرورة و سكر و طلق اختلفوا 1150 
- و الصحيم انه كما لا پلزمه ae’)‏ لايقع طلاقه و لا ينفذ تصرفه » 
٥١‏ وعن معمد رح اذا شرب النبيف و لم یوافقے فارتفع wis?‏ و poe‏ 1151 
و زال عقله بالصداع لا , شرب فطلق امرأته لا يقع - ر لو زال alie‏ بالشرب 
لو ضرب هو علیی رأسه حتى alie JU‏ فطلق ل یقح طلاقه ٭ 
۲ وان شرب مى الاشربة المتخذة می الحبوب و الفواكه و العسل اذا 1152 
طلق او اعتق اختلفوا فيه - قال الفقيه ابو جعفر رحج الصحيى انه كما 
[ پلزمه الحد لا پنغذ تصرفه ٭ 


Gib, ۴‏ الاعب و الهازل eel,‏ 1153 
۴ و می زال alie‏ بالبني او لب الرماک I‏ ينفذ طلاقه و عتاقه ٭ 1154 


فصل فى الطلاق بالكتابة 

1155 یکوں‎ y! الكتابة علین نوعیں مرسومة و غير مرسومة - و نعفي بالرسومة‎ ٥ 
مصدرا معنونا مثل ما یکقب الى غائب - و غير المرسومة ان لا یکوں‎ 
* مصدرا معنونا‎ 

۹ وهو على وجہیں - مستبينة و غير مستبيفة - فالمستبينة ما یکتب 1156 
على الص>حیفۃ و الحائظ و الارض على وجه يمكرى فهمه و قرادته - و غير 

> اد‎ 3 tel كن‎ 7 enia و الاد‎ shell; المستبوقة ما يكتب على‎ E 

1157 ہے ھی رن مر وان کانت مستبينة‎ oi اين‎ UNE x: 





a‏ وو انی يقع رہ - فان كانت مرسومة يقح 





۸ ثم المرسومة لا يخلو اما ان ارسل الطلاق بان كت بعد فانت 1158 


( ۳ ۲ 
طالق - قلما كتيب هذا رقع الطلاق - و یلرمه Wax‏ می وقت الکقابة 
و ان علق طلاقها ب*جيرى الكتاب بان کلب اذا جارك کتابيی هو[ ul‏ 

(Fr) 
طالق فان لم ?= اليها الكتاب لا يقع - و ان كتمسب اذا چاءک کتابی هذا‎ 
Ls الكتاب و قرأت او لم‎ utes eh làm قانت طالق و کت بعد‎ 


یقع الطلاق ٭ 


9 و ان بدا له بعد ما کتب فمحا الخوائے و تک اذا جاک كتابي 1159 


هذا فانت طالق فجاءها الكتاب رقع الطلاق - لان قوله كتابي هف | 
EU‏ الى ما کقب قبل الطلاق - و اذا وصل الیہا ذلك رقع الظلاق - و أن 
بدأ له بعد ما کقب lad‏ ]13 چارک كتابي هذا فانت طالق و ترک 
الحوائي فرصل الیہا ذلک لا يقع الطلاق - لان شرط رقوع الطلاق ان يصل 
الیپا ما کتب قبل قرله هذا غاذا حا ذلك لم يصل الیها ما يتعلق به 
الظلاق - هذا اذا کتب الحوائيم بعد الطلاق » 


QU 1146‏ كقسب ehm!‏ اولا ثم کتب بعد‌ها اذا چارک کتابی هذا نانت 1160 


طالق ثم محا الحوائي وترك اذا چااک AS‏ _ هذا فانت طالق فجاءها 
ذلك لم یقع الطلاق ۔ لان شرط وقوع الطلاق ههفا وصول ما کقتب من 
الرائي قبل قوله اذا جاءك كتابي las‏ و لمیصل GUI‏ ذلك - و ان محا 
قوله ]13 جارك کتابي هذا وترك ما Abs‏ و وصل الیپا ذلك رقع الطاق ۰ 


۰۱ فالحاصل ان ما کتب قبل قوله كتابي. هذا اصل وما sax;‏ تيع - و 1161 


الب لاصل درن التن۔ و کی العتاب يقست الى ا٣ہم‏ المیم ما 





( م ن ) فكما كقب 1* (or)‏ صالم is F‏ 





Cre) 

۲ لو کتب الطلاق فی وسط الكقاب و کتب قبله و بعد٭ حواگے ثم “حا 1162 
الظلاق و بع الکتاب الیہا as,‏ الطلاق كان الذي قبل الطلاق اقل ار 
الثر - و قال ابو يوسف رح كذللك ان VE‏ ما قبل الطلاق اكثر - و 
أن کان الاكثر ما بعد الطاق لا تطلق + 

۱۳ و آن كان فصل الطلق في آخر الکتاب tx?‏ ما قبل الطلاق ار t=‏ 1163 
اکثرما قبل الطلاق می الکلمات و تک فصل الطلاق ‏ تطلق e‏ 

۴ رجل.کتب الي امرأته کل امرأة لي غيرلك و غير فلانة طالق ثم معا 1164 
اسم فلانة و بعہی الكتاب اليها 3 تطلق فلانة ٭ 

۶ و لو کتسیت الیی امرأته اما بعد انت طالق ثلثا ان شاء الله ان gf‏ 1165 
موصولا بکتابته لا تطلق - و ان کتب الطلاق ثم فتر فترة ثم کقب ان 
شاه الله طلقت امرأته - لان الکتاب می الغائب بمنزلة الخطاب من 
patel‏ - ر فى الخطاب يعتبر ALI‏ موصولا و لا pin‏ مفصوا e‏ 

۷9 و لوکقب aif al LUE‏ اذا جاک کتابی هذا فانت طالق و وصل الکتاب 1166 

ال ابیہا فاخف الاب و مزق الكتاب و لم یدفعه اليها ان كان الاب متصرقا 
لو بیع lay‏ فرصمل الکتاب الىئ teal‏ بلدها وقح الطلاق - کی 
وصول الکتاب a4]‏ الاب و هو متصرف في امورها کوصول الکتاب الیہا 
و أن لم یکی کذلک ل یقع الطلاق ما لم یصل Gall‏ - و ان اخبرها الاب 
بوصول الکتاب ad)‏ فان aa‏ الاب الکتاب الیها و هو ممزق ان کان یمگیی 
- قهمة و قراهته یقع الطلاق علیپا - و الا فلا * 

1167 طلاق امرآنه فلانة بنت‎ Wis على ان‎ Mum Er 

muri سے‎ dis Ju "uam 7ور تچ‎ 
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1168 الاخرس اذا کاس لا يكتمب و له اشارة معروفة فى التصرفات فى‎ ۸ 
شییی می تصرفاته می الطلاق و العقاق و البیع و تعره‎ dai القياس لا‎ 
مى المريض الذي ثقل لهانه بمرضه - و هو قول مالک‎ dal, كما لا‎ 
و ابی ابي لیلیی رح - و عذدنا يثبمت هذة التصرفات باشارنه المعپودة‎ 
فیقام الاشارة مقام العبارة‎ Hall aie :كما يثبت بکتابته - لانه لا يرجي‎ 


كما يقام الكتابة مقام العبارة و الله اعلم ٭ 


باب التعليق 

۹ رجل تال لامرأتھ ۱ تريديى ان اطلقک فقالت نعم فقال لها اگر تو تی 1169 
مني يك طلاق رسه Jib‏ و هزار طلاق ترمی واخرجي من 
عدي و هو يزعم انه لم یرد به الطلاق كان القول قوله - لانه لم يضف 
الطلاق الیپا ۰ 

۷۰ رجل JG‏ لامرأتہ اگر تو بخانه مادر روي ترا طلاق فذهبت الوی باب 1170 
ele‏ و لم تدخل اختلف اامشائے فيه و الصحيم انها لا تطلق - لانہم 
یریدوں يهذ! المقح عر الدخول فلا تطلق بدونه ٭ 

۱ رجل قال لامرأته اگر تو با کے حرام كني فانت طالق PU‏ ثم 1171 
جامعہا فى العدة قالوا ade‏ قياس قول ابي Risia‏ و محمد رحمهما الله 
aqu‏ تطلق امرأته - و جعلوا هذا فرعا لما لو قال لامرأته كل امرأة 
اتزوجها فهي طالق ثم ابانها ثم تزرجہا طلقت عفدهما لعموم اللفظ - و 

3 تطلق عند ابي يسف رح - و به لخد الفقیه ابو الليمك رج - لان 
الظاهر انه لا يريدها بهذا اليمينى ٠‏ 
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۴ رجل QU‏ لغيرة نی ري از وي بسه طلاق اگر تو مهمان من نيائي قال 1172 
الفقيه ابو جعفر رح هذا تعليق صحيم - كانه قال ان لم جي الي 
ضيفا فامرآتي طالق - و کذا لواتهم امرآته برفع شيع فقال تو از می بحه 
طلاق اگر تو ای نه برداشته و لم نکیی رفعت تطلق ثلثا - لانه تعليق الظلاق 
لك ار خرن ٭ 

۴ رجلقال اكر مرا جز فانه زن باشى هزار طلاق دادم ار قال لاجنبية اگر 1173 
جز از تو زی كفم ار قال اكر جز تو مرا زن باشد فبي طالق فتزرج امرأة ثم 
تزوچ اخریي طلقت الارلیی دون الثانية - لاذه اذا لميقل هر زے كه مرا جز 
ٹوبود لا یدخل في هذا اليميى الا امرأة راحدة - 138 تزرج الارنوی حفمت 
و وقع الطلاق و انتهمت اليمينى فلا تطلق الثانية - و کذ! لو قال اگر مرا 
بدين جپان زن بود سه طلاق فتزرج امرأة طلقت - فان تزرج اخرئ لاتطلق 
de‏ - قى هذا اليمين لم يتثارل الا امرأة' واحدة e‏ 

۴ رجل قال لامرأته تو هزار طالق اگر نلان كار كذي و اراد به التعليق 1174 
قالوا Gli?‏ و9 يكون تنجیزا - و لو قال اگر uis‏ كار كفي هزار طلاق 

-32 وازاك به التعلیق کان تعليقا و عفد المتاخریں يتعلق في رجہیں انہ 

. . انما جعل تعايقا في تقديم الشرط باضمار الخطاب فيه فيقبخي ان 

— في تاخیر الشرط و اضمار الخطاب ایضا ٭ _ 

1175 قالوا‎ Pe القرية فامرآتي‎ sie رجل تال اگر می هرگز کشت كفم‎ tive 

wed‏ زرعا او فاليزا او قطفا كان حانثا - و ان سقون ey‏ ار حصدة 

T‏ — 6 اذا كرب و لم يبذر لا eit‏ - و لو دنع ag!‏ غين 

9 وھ مھ اجیرہ أن كان الحالف ممن یباشر ذلک 

نه لا nist‏ ال ان يعني أن لا يأمر غيرة ذلك فم یکون حانثا 
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وان زر ع غلاصه او اجیره الذي كان يعمل له ذلك قبل الیمهی حشست 
في يميفه إلا إن یعلی عملة بنفسه » 

۹ رجل قال لامرآته انت طالق که ایر کار کرده ام او قال كه اي يكار نکرده ام 1176 
و هو صادق نیما يقول اخذلف العشائع فيه - قال عاصقهم نیم الشيي امام 
ابو بكر حمد بی الفضل رح هذا تفجیز و لیس بتتلیق - الا فی يعون 
whys‏ فى موضح لا يكون تحليقهم الا بہذا اللفظ - و قال بعضہم هو تعليق 
و الذي oet‏ هذا القول مارري عر ابي پرسف رح - Ja‏ قال 
alus‏ انت طالق لدخلت اندار فهو یمیی كانه QU‏ دخلت الدار ان 
لم اکن هخلته فامرآنه ظائق - و تفسير ذلك بالفارسية زی از وي بطاق 
که اين کار کرده است - فان كان فعل ذلك الفعل لا حذمف- و أن لم يكن 
فعل حطہف في يمينه - و في عرنفا tay‏ هذا فى القعليق - فان 
القاضي تعلف المدعىى عليه بالله كه قرا ای مال دادني نیست بوي » 

Jay ۷۷‏ قال لامرأنہ انت طالق 3 دخلت الدار فهو کقوله انت طالق اى 1177 
کشت خلت الدار ٭ 

۸ و لو قال انت طالق دخلت الدار طاق ا حال - aid‏ ثم یوجد ais‏ 1178 
سا یکوں تعليقا ٭ 

۹ رجل قال لامرآته انت طالق لودخلت الدار اطلقک pi‏ حلف بطاقہا 1179 
لی لم یطلقہا )13 دخلت الدار كانه قال اذا دخات الدار اطلقكه فانت 
طالق فان دخلت الدار يلزمه ان يطلقها - قان لم يطاغها حت “مرت 
المرأة او يموت الزرج يقع الطلاق - وهو بمنزلة € ان دغلت JN‏ 
الس سرصم — 

( من ) لو دخلت الدار ء 








۰ رجل قال لامرأتة ادخلي الذار و انت طالق قد خلت طلقت - و VX‏ 1180 

لو قال لعیدء ذلگ - لان جواب الامر بحرف الوار کجواب الشرط !حرف 

e لو قال لعیده اد الي الفا وانمك حر كان تعلیقا باداء الالف‎ lå! و‎ - stall 
1181 جملة‎ sis رجل حلف بالفارسية و قال هر كله که ہے ایی کار كنم فکف!-‎ ۱ 

الفاظ الفارسية هر رقت و هرگاه و هرجه W‏ ر هرزتان رهمي و هميشه 

و هربار في واحدة مفہا یتکرر الحذمت بتكرار الفعل في قولہم - و هو قوله 

هیبار كما لو قال بالعربية كلما دخلت الدار فامرآته طالق فد خل الداز 

صوارا یتکرر الطلاق بتکرر الدخول - و فیا سراها من BW‏ هر زصان ر هرگاه 

( پتکرر الحفت بتكرار الفعل ر لا #حذرت الامرة واحدة - كما لو قال ede‏ 

دخلت الدار و مقیں ما دخلت الدار فامرأته طالق فانه لا #حفمه 

Eo XI‏ راحدة - و قال بعضهم في قرله هر زمان و هرگاه یقکور الحفست بقكرر 

الفعل - لان قوله هر تفسیر قوله كل و كلما فیوجب الاحاطة و التعمهم - و 

قال بعضپم لا يتكرر الحذرفى الا في قوله هربار - و عليه لاعقماد - و ذكر 

محمد ہی مقاتل الرازي في ترجمة قوله هر بر > هر زصان و هرکله شجیه 

77 سره و بگاه" حنت في کل Bye‏ - و قزله اکر و ار مثل قوله wt‏ 

— دخلت الدار و لو د.خدت فلا بحقمت الا مرة واحدة - و قوله همي على 

ون مت فلا هقی n‏ الا مرة - و كذ! قوئه هميشه مثل قرله همي ر 

۱ معقاهما dal,‏ - کما ye yy‏ ومتدما ael,‏ لا بحن فيهما ]7 špe‏ رلحدة » 
وم ps‏ رجل قال كلما as} ol uhi Wik‏ طالق فقعد دذدة ساعة EAD a RE‏ 

E 1‏ میں اعرد و علوق کل ما يستدام بمذرلة ea‏ 

1183 فضریہا طلتمك ثفقییی‎ ae — im ودف‎ * F 
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وان ضربپا بكف sol,‏ لا تطلق ال Fool,‏ و ار وقعت الاصابع A3 Ae‏ 
لان فى اليديى تکرار الضرب - لان الضوب بکل يد ضربة على حدة - K‏ 
ذلک بمفزلة الضرب بضغت anl,‏ اما فى الوجه الثاني لم یتکرر 
الضربة - لان الاصل فى الضرب هو الکف - و الاصابع تابعة لہا - فلم 


ینعدد الضرب ۰ 


1184 رقع طلاقان‎ Fool, رجل قال لامرأتة كلما طلقئكف فانت طالق فطلقہا‎ ٣۴۶۴ 


Sib‏ بالقطلیق و طلاق بقوله كلما طنقنک فانت طالق - و نو قال كلما وقح 
علیک طلاقي فانت طالق فطلقها راحدة طلقت GU‏ - و لوقال اذا 
طلقنک Sas],‏ فهي بائی ار قال غهي لت ۶طلقها Saal,‏ بعد الد خول 
طلقت واحدة زجعية في قوله فهيي SY‏ - و کذ! قوله فبي لت ۰ 


۵ و لوقال اذا طلقفک فانت طالق و اذا لم اطلقک فانت طالق 1185 


فلم یطلق حتیی مات طلقت ثفنیی في آخر جزء من اجزاء حیوتہ - لانه 
لما لم یطلق صار حانثا فى الیمیی الثانية فیقع aal, Gib Gale‏ - و اذا 
حنمف فى اليمين الثانية صار حانثا فى اليمين الول غیقع علیہا 
تطليقۃ ds!)‏ ٭ 


۹ و لو 3J JU‏ اذا لم اطلقک فانت طالق ثم قال و اذا طلقتک فانت 1186 


طالق غلم يطلق a xa.‏ مات وقعت تطليقة Fool,‏ باليمين الارلین - و ما 
يقع بالیمیں الرلىى و هو سابق على الیمیں الثانية J‏ يصلم شرطا للحنكف 
فی الیمیی الثانية - لان الشررط تراعي فى المستقبل 9 نی الماضي 
فلا az,‏ الا طلاق del,‏ ٭ 


1187 تطلق‎ J فانت طالق ثم اراد ان‎ UL رجل کال 231,53 ان لم اطلقک اليوم‎ CLAY 


امرأته و لا يصير حانٹا قالوا الحيلة في هذا ما روي u^‏ اب حفيعة رحمة 
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الله تعالیي و عليه الفتوم؛. ...١‏ بقول لامرأتة فى اليوم انت طالق GE‏ على 
الف درهم فاذا قال لها ذلک تقول المرأة لا اقبل فاذا قاامت المرأة 
ذلك و مضی الیوم كان الزرج بارا في يميغه و لا يقع الطلاق - لانه طلقہا 
فی الیوم GU‏ - و انما لم يقع الطلاق Gale‏ برد Eho‏ و lop‏ تخر ج 
کلم الزرج سی لی یکوری تطليقا - الا تریی ای مسحمد! رح قال فى الكتاب 
قال رجل لامرأته طلقتک GU‏ على الف درهم فلم تقبلي فقالت المرأة 
قبلت كان القول قول الزرج - و لا یقع Vale‏ الظلاق - سمي كلام الزوج تطلیقا 
م غير وقوع الطلق - و هذا لان التطليق نوعان تطليق بمال و تطليق 
بغير مال - و قدتم ما کان من جہة الزوج و هو ایجاب الطلاق بخلاف 
الفعلیق - ل المعلق بالشرط عدم قبل وچوٹ الشرط - فكان الا یجاب عدما 
قبل وجود الشرط - اما قوله انت طالق على ااف lb‏ فى Quel,‏ 
لن كلمة aUo‏ تقتضي عدم المذكور ارلا بل تقتضي وجوده - تقول 
لرجل اکرمتک ude‏ ان تكرمفي فيقتضي ذلک وجود الاكرام مفه اوا - و 
لو قال افرمتلگ بان تعرمني لا يقتضي ذلك وجود الاكرام منه - و انما 
يقنضي ذلك وجود الاكرام مفه بعد اكرام المخاطب - و يصير كانه قال 

















۳ اکرمتفي اکرمک‎ J 
1188 UU و لو قال لامرأته ان سألتنيي الليلة طلاتک غلم اطلقكب فانت طالق‎ ۸ 


(m 


" وقالت المرأة أن لم احالک الليلة الطلاق فجمیع ما املک صدقة علىى 

— المساکین فسالت المرأة طلاقها فى الليلة و قال لها الزوج انت طالق ان 
ee‏ المرأة اشاء و مضت الليلة ا تطلق و يكون الزرج بارا - و لو 
ae‏ طلتما فى الليلة فقال الزرج انت طالق ان دخلت Jal‏ فمضبت 


۔ ‏ (۴ ن ) الایری ٭ ( ٣ن‏ ) فى المساكين » —- 
۱ 3 + ** — 





الليلة و لمتدخل طلقت - لان التعليق بمشیئتہا تفويض الطلاق' الیپا - وليد! 
يقخصر على المجلس - و التطليق رفع القيد و فيما يرجح الى رفع القید 
لا فرق بهن ای یطلق و بين ان يفوض الطلاق الیہا - و لا کدلک التعلیق 
ہد خول الدار و ٹحوہ - لان ذلك ليس بتفويض - و لهذا لا يقتصر على 
المجلس - فاذ| لم يصر الطلاق بيدها ٩‏ يصير الزرج مطلقا فيصير e Ula‏ 
۹ رجل قال لامرأته ul‏ تکلمت بطلاتک فعیدی حر ثم قال ار شخت فانت 1189 
طالق فقالت لا اشاء قال نعضهم یعتق عیدہ - لا شرط العتق التكلم بطلاقہا 
و قد وجد - و کذا لو قال لغیره ان تكلست بقذفک فعیدی حر ثم قال 
انست VU‏ لے شاء الله تعالیي یعتق عیده - و کف! لو قال ان علست 
بانغرك ثم قال ان الشرك نظلم عظیم - و قال الحسي رح يفري في 
جمیع ذلک - و له صا نوی فار لم بفو aei‏ فلا اراد حانذا - قال الفقهه 
ابواللیسف رج القول الول احب الي - و بعضہم اختار قرل العصی رح ٭ 
۰ رجل قال امرأله اى حلفت بطلاتک فانت طالق ثم قال لها لے دخلت 1190 
الدار فانت طالق ان شاء الله تعالیر 7 pendent‏ ني يميفه ولا تطلق امرأته 
تی الستثناء في آخر الكلام پبطل هكم ما قبله - و اذا بطل الظلاق بطل 
الیمییی - آلی اليمين ل تبقیں بدوں الجزاء - و لهذا لو قال لن اقررت لفات 
بعشرة دراهم قامراتي طالق ثم قال لغقى علي عشرة pue‏ ا2 برسا 
2 عنرمى في يميقه - لانه ما اقز له بعشرة و انما اقرله بقسعة ٠‏ 
۱ ولو قال ان حلفت بطلاتک فانسی طالق ثم قل لها انت طالق اي شاء 1191 
الله طلقت اعراتھ قي قول ابي يوسف رح - ولا نظلق في قول سد رح 
ای على قول ابي پوسف رح ترله انت ظالق إن UA‏ الله — Dey‏ 
الشرط و الجزاه - ر علوي قول محمد ر ج لیس بيميى - ر ثمرة XM)‏ 





[ree [‏ 
٦‏ کل tls‏ هذه المسكلة:- و منیا لو قال ان شاء الله انت 
طالق يقع الطلاق في قول ابي يوسفف رح - لان الشرط اذا تقدم علىى 
الجزاء لا يتعلق الطلاق الا بحرت الجزاء - فانه لو قال لافرأته ان دخلت 
الذار انت طالق یکون تخجيزا - و ade‏ قول محمد رح يصم (استنذاه 
ثقدم او تاخر - لان :۶ الاستثناء ابطال و لیس بتعليق فيصم 
442 كل حال ٭ 
۲ رجل قال x‏ لي اليك حاجة افتقضیها فقال الرجل نعم و 1192 
Wile‏ بالطلاق او العتاق إنه يقضهها له QUi‏ الرجل حاجني الیک 
ان تطلق امرأتك GU‏ فله اى لا يصدقه انه متهم ٠‏ 
۳ رجل Wile‏ رجلا ان یطیحه في کل ضا یامرہ به و یفپاه ade‏ ثم M3‏ 1193 
عن جمام امرأته فجامع العالف لا بحن أن لم یکی هفاكب سبب 
یدل عليه - لی الفاس ل يريدون بہذا الغبي عن جماع المرأة عادة - كما 
3 یراد به الفبي عن الا كل ر الشرب ٭ 
۴ حلف رجل بطلاق اموأتة ان لا یطلق امرأته IG‏ مفبا و مضت fas)‏ 1194 
و وقع Lalo‏ الطلاق بالایلاء غانه يقح عليها طلاق آخر بكم الین ٭ 2 
۶ ولو حلف ان لا یطلق امرآته و هو عفين ففرق القاضي بينهما بالعفة 1195 
J‏ #هنست في يمينه- لان رقو ع الطلاق !کم الایلاء يضاف اليه ولا کذلک 
الظلاق بتفريق القاضي بحیب العفة وان كان كل واحف مفہما طلاتا - و 
قال الفقيه ابو جعفر رح لا یحنت فى الایلاء - و فى اللعان في قياس 


| کر ee‏ ر1 تجقسف في 


dU‏ ف رح - و قال الفقيه اللیسی ر ج و AF‏ أن 


a‏ ۶ لی فى اللعلى اجنام - ويه تاخق کیا uci!‏ المي 
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اذا فرق القاضي بيفبها و ان کان ذلك طلاتا e‏ 

۹ رجل قال اكر من ual‏ زن را دست باردارم تا اين فرزند زنده است 1196 
فعند 8 حر ثم خلعها حذمت في disn‏ ٭ 

۷ رجل حلف ان لا يظلق امرأتة فخلعپا فضولی فبلغه الخبر س Aa!‏ 1197 
خلع العضولي باللسان حفت فى يميفة - و ان te!‏ بالفعل بان لم يقل 
Us‏ بلسانه ال انه لخف ale) (Ja,‏ قالوا J‏ يحتف في يميقه 
و عليه الأعتماد - و هذا و اجارة نكاح الفضولي سواء ٭ 

۸ رجل حلف بايمان مغلظة اري لا يطلق امرأنه ثم اراك الخلاص i»‏ مى 1198 
غير ان يكون حانثا فالحيلة في ذنك ان يتزرج رضیعة و يأمر لخت امرأته 
او ام امراته لی ترضعها حنیی تصير الرضيعة Ui‏ للخت امرأته ار تصير 
Gs‏ ام امرآته فیصیر جامعا بين الاختين ار جاصعا ہیں المرأة و خالتہا 
فیفسد نکاحہما جمیعا ٠‏ 

۹ رجل قال )21 انت طالق إن خلت هذه الدار ر ای دخلت 1199 
هذه الدار us tI‏ قان دخات احدی الداریی طلقت - و لی د.خلی 
الدار الثانية و هي فى العدة لا يقع طقق آخر - و كذا لو قال إن د خلت 
اندار قانت ظالق وان دخلت هذه الدار الأخرى ٠‏ 

۱۳۰۰ و لو قال انت طالق Saal,‏ اي .خلت الدار ثفتیی pty‏ ثفتان الساعة 1200 
و foal,‏ اذا دخلت الدار - و لن لم يقل واحد8 و لكى تال انت طالق 
اى دخلت الدار ثفتيرى يقع ثنتانى اذا دخلت الدار مرة foal,‏ ٭ 

۱۳۰۱ و لو قال لامرأته انت طالق واحدة city‏ 4 فان ots‏ 1201 
| غہىی واحدء ٭ 
انت طالق لے دخلت الدار طالق يقع واحدة الحال و ,44 1202 








اذا دخلت الدار e‏ 

۴ و لو قال انت طالق ان دخلت الدار GU‏ یقصرف : الثلست الى 1203 
الطلق الا ان يغوي الد خول © 

۴ و لو JU‏ انت طالق ان دخلت الدار عشرا فہذا على الدخول عشر 1204 
Jit oly‏ الطلق ٭ 

۵8 و لو قال انت طالق ان دخات الدار طالق طالق و كان ذلك قبل ان 1205 
یدخل بپا طلقت لحال , اذا تزرجہا فد خلت الدار 
طلقت ٠ JIL‏ 

1206 ان دخل الدار الیوم فشهد شاهدای انه‎ GU رجل تال امرانه طالق‎ ٩ 
رآياني دخلت الدار لم یعقق‎ GE العالف عيدي حران‎ Jus Jis 
AN بقولہما رأيفاة دخل الدار حتیی یشہد شاهد ان غير اارلییی ان‎ toy 
عجدي حر اي لم یکونا‎ QAM دخل الدار - و کذا لو قال الحالف‎ yy 
۰ يعت عبدة‎ J شبد! علي بزور‎ 

**؟! رجل قال لامرأته اخبرتني بامر فقال الزرج ان 1207 

| لم تغبرینيی فانت طالق UU‏ قال محمد رح هذا يكونى على الابد 


— 


ال لے يفوي الفور ه 

۶ رجل قال لامرآتة انت طالق ان کلمتک سفة اذهبي يا عدرة الله قال 1208 
,دشر یں یمین . 

7 ۱۲ زجل قال اسرآته اذا قات لک يا زانية فانت طالق ثم قال لابنها يا 1209 
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des uU - aem —‏ لے يواجهها دين فيما بينه و ہیں 
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1210 رجل قال لامرأته قبل الدخول اذا حضت فانت طالق فقالت‎ ٠٣ 
محمد رج میرالثہا‎ QU حضت و تزوجت می ساعنها ثم ماتت‎ 
٠ کان ذلك حيضا ام لا‎ ١ لا ندري‎ (JU للزو چ الاول دون الثاني - و‎ 

۱ رجل له امرأة بقت اربع عشرة و غلام ابی اربعة عشر (Jus‏ للمرأة اذا 1211 
حضت فانت طالق وقان للعلام اذا احقلمت فانت حر فقالت الجارية 
قد حضت و قال الغلام قد احتملت QU‏ یصدق الجارية ولا يصدق 
الغلام - قال لان فى الغلام یمکیی ان ینظر كيف يخر ج مفه المني = اما 
٩‏ ئرے eet‏ یقفب علیہا یرما شال تیہا'۔ 

۲ امرأة قالت لزرجها طلقني طلقذي طلقني فقال الزرج طلقت اي 1212 
نوی واحدة فواحدة - وان نوی UB‏ فثلست - ولوقالت طلقفي و 
طلقغي و طلقفي فقال الزر ج طلقت فهي ثل ٭ 

1218 Rath M n LR REOR وكذ! لو قالت خيرني خيرني‎ Irie 
فيي واحدة - و ان قالت خيرني 7 و و خيرني فقال قد‎ 

" فعلت و طلقت نفسها فهي ثلاث ٭ 

۴ رجل قال لامرأته ای وطئتک ما دمت معي نانت طالق ثلاثا ثم اراد 1214 
الحيلة JG‏ محمد رح یطلقها تطليقة بائنة ثم یتزرجہا می ساعةه 
قرطآها فلا یحنسی * 

1215 رجل قال امرآته انت طالق و ان د خلت الدار طاق للحال - و لو‎ ٥ 
خلت الدار انت طالق‎ uU او قال‎ aids دخلت الدار انت‎ ul قال‎ 
— e المسائل‎ sia طلقت للحال في‎ 

1216 نی قول محمد‎ a pode ا بو ام‎ E 





] ۲۴۸ J 
JE رح - و ا تطلق في قرول ابي یوسف رح-ےہع الله - و کذا لو‎ 
ارلا ار قال و الا او قال ان كان ار قال ای لم يكن لا تطلق‎ GE انت طالق‎ 
٠ بی سلمة رج‎ Xe" في قول ابي یوسف ر ج - و به الخد‎ 

۷ ون ید تاه و QE‏ فى ail‏ لا یمکفه اتمام الکلام الا Fae a»‏ 1217 
فعلف بالطلق و ذكر den‏ او الاستثفاء بعد تردد و تکاف yl‏ کای صعروقا 
بذلك جار استثفاء٭ و تعليقة ٭ 

۶۸ رچل قال بالفارسية امرأته طالق اكر می و als‏ الكلام قال ابوالقاسم 1218 
رح لا یقح الطلاق كما QU‏ ابو پوسف راح ٭ 

۹ رجل قال لامرأته انت طالق ابدا ما خلا الیوم طاقت الحال - ak‏ 1219 
il JU‏ طالق تطليقة لا يقع علیک اليوم ٭ 

1220 رجل تال كل امرأة لي طالق آلا هذه و لیس له امرأة سواها‎ ٠ 
» تطلق امرأته‎ 3 

۱ امرأة قالت لزرجپا طلقفي ثلثا فقال الزرج انت طالق 43« واحدة 1221 
الا ای ينوي UU‏ - ولو قال قد فعلت طلقت ثلثا - و کذ! لو 
قال قد طلقتک ٭ 

۲ ولو قالت المرأة طلقفي فقال الزوج قد طلقنک يفوي UU,‏ نيي ولحدة © 1222 

1223 UU و لو قال لامرأته طلقي نفھک فقالت قد فعلمت و الزرج يغوي‎ irre 
* فهي ثلت‎ 

۴ امرأة ادعت على رجل انها امرأته فحلف الرجل بطلق tp)‏ له 1224 
اخری ما هي بامرأة له فاقامت المدعية البيفة انها امرأته فقال الزرج 
قد كانت امرأتي فطلقتها قال لا حنت في يمينه e‏ 

1225 عليه بطلاق امرأنه ما‎ ya رجل ادعى قبل رجل مالا فحلف‎ ٥ 
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للمدعي عليه شییی و شهدشاهدان ان على المدعى عليه الف درهم 
و قضی القافی عليه بالف درهم للمدعی فالمدعي عليه يقول ما له 
علي شيى حن الحالف في قول ابي يوسف رح - و لا عنت في 
قول محمد ر ج - و لو شود شہود المدعي ان المدعي اقرضه الفا ر قضى 
القاضي عليه بالف لا يحنت فی قولهما » 

۹ رجل حالف بطلاق ر inia‏ في د.ینه ولايدري انه کاس حلف 1226 
بواحدة ار بثلہی قال ابو يوسدف رح Jue m‏ ذلک و يعمل ہما یقح 
عليه التحري - و ان استویی ظفه يأخف بالاكثر احقیاطا ٭ 

۷ رجل قال لاموأته ان دخلت الدار فانت طالق ثم قال لامرأة له 1227 
آخریں و انت (JUS‏ تطلق الثانية للحال - و يتعلق طلاق الاولیی بالد خول 
ولو قال لاجفبیه ان Say‏ فانت طالق ثم قال لامرأة له و انت 
Jus‏ طلقت امرأته للحال - و Q3‏ لاجنبية ان تزرجتک فانت طالق 
ثم تال امرآنه و sàn‏ کان على chil)‏ كله e‏ 

Joy ۸‏ قال لامرأته المد خول بها انت طالق و انت ار قال انت طالق 1228 
او انت او قال انت (Us‏ فانت طلقت المرأة واحدة الا ان ينوي 
بالكلام الثاني Gib‏ آخر فيلزمه ذلک - ولوقال انت طالق و انت 
لامرژته له اخریی او انت او فانت طلقتا جمیعا - قان قال لم انو بالكلام 
الثاني Gib‏ لايديى قى القضاء ۰ 

۹ و لو قال انت طالق و انتما وضم اليا if)‏ له اخروى طلقت 1229 
QUU‏ ثفتيى و الاخریی واحدة اذا ضم الیہا می یلزمہا الطلق لزم 
ااولیی من الطاق مثل ما یلزم صاحبتها فى الكلام الثاني - و كذا 
( ۴ ن ) و المدعین علية » — 
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لو قال تم و انتما او قال فانقما ۰ 
۰ و لو قال لها انت طالق لا بل انت نبي طالق واحدة بالعلام ,]J‏ 1230 
J,‏ يلزمها بالكلام الثاني طاق آخر الا ای يفوي - و لو قال ات طالق 

7 بل انتما لزم الاولیی تطليقتان و الاخرى واحدة ٠‏ 

۳۱ رجل له ثلے نسوة (Jas‏ لواحد5 اذا طلقتك فالا خريان uz‏ ثم 1231 
قال لاخری US Jie‏ ثم قال للثالثة GUS Jie‏ ثم طلق ]4,59 واحدة 
ails‏ يقح على الاخريين Fool,‏ راحدة - ولولم یطلق 4I‏ ولکنه طلق 
الوسطیی راحدة فانه يقع على الثالثة ر اارلیي Fool,‏ راحدة ثم يعود 
على الثالثة و على الوسطي علي كل واحدة تطليقة اخرین رل يقح 
على الارلیی شهیی سوى الطلق الارل - و لو لميكن يطلق ااولین و الوسطیی 
aid,‏ طلق الثالثة فانه يقع على الثالثة ثلست تطلیقات و على الوسطوں 
و 4453 على كل gid foal,‏ ٭ 

۲ رجل له امرآتاں زيفمب و عمرة فقال عمرة طالق الساعة ار زینب 1232 
طالق اذا دخلت الدار لم يقع الظالق على احدهما yio‏ يد خل الدار - 
فاذا دخل خير في ايقاعه ude‏ ایقہما شاء ٭ 

۳ رجل قال لامرأته انت طالق او لست برجل او انا غير رجل فبي 1233 
طالق - لانه رجل وهو كاذب في کلامه - و لو قال انت طالق لو انا 
رجل کای صادقا و لم تطلق امرأته » 

Jey ) ۴‏ قال لامرأته اسمہا عمرة ان دخلت الدار يا عمرة فانت طالق 1284 
و یا زیفب فدخلت عمرة الدار طلقت - و يسال ع نيته في زيقب 
uU‏ قال نویت طلاقہا ايضا طلقت ايضا - و لو قال ذلك بغير واو فقال 


» سال‎ (or) ۰ ن ) کان صادقا في‌کلامد‎ ٣ 








— 
ON 
| Co) ; 
2 
ys 
4 


o‏ سے 
CENTRAL LIBRARY‏ 


[ roi 
الطلاق فقال يا عمرة انت‎ eas نويمت طلاقپا مع عمرة طلقغا جميعا - و لو‎ 
طالق أن دخلت الدار ويا زیفب فدخلت عمرة الدار طلقتا جمیعا‎ 
و لو قال لم انو طلق زیغب لا يقبل قوله - و لو قال انت يا عمرة طالق‎ 
و یا زیقب لم تطلق زيغمب ال ان يغويها - قال الا يرن انه لو قال الك‎ 
المال فقال لک‎ eas و بو‎ - V QUI يا فلاں عاي الف درهم و يا فلاں كان‎ 
لهما جمیعا - و لو قال يا عمرة‎ QUI الف درهم علي يا زید و یا سالم كان‎ 
زیقب فعمرة طالق دون زیقب ال ان يفويها - و لو قال‎ ge انت‎ 
انت طالق يا عمرة یا زیشب لم تطلق زينمب الا لن يفويها - و لو قدم‎ 
اسمهما فقال يا عمرة يا زیفب انت طالق لم تطلق ااولیی الا ان ينويها ٭‎ 

1235 ان دخلت الدار فانت طالق‎ jJ قال لامرأته ان دخلت‎ Je) ۵٥ 
علوي دخلة واحدة - و لوقال ان دخلت الدار فانت طالق أن‎ liv 

۹ رجل قال لامرأته ار قلت لك انت طالق فانت طالق ثم قال قد 1286 
طلقتک تطلق ثنتیں Fuel,‏ بالاطلیق و Sas],‏ بالیمیں ٭ 

۷ رجل قال ان تزرجت امرأة فبي طالق و ان تزرجت by shel‏ 1287 
ظالقاں ففقزوج امراتیی معا LY‏ طالقان راحدة واحدة - Gji‏ 
تطلق تفتين ٭ 

۸ رجل :ال لامرأته انت طالق انت طالق انت طالق أن شاء aj‏ 1288 
فقال زيد شت تطليقة واحدة تال ابو بكر البجلخي رحمه الله لا يقع شيك 
ولو قال شدّت اربعا قعدلک في قول ابي حثيفة زحمه الله - و على 

قول ابي يوسف و محمد رحمهما الله تعالیی يقح الثلسف اذا قال 
دحت Gl‏ ۰ 





1339 امرأة انيت بالسرقة فامرت نوجها حقیی لعلف بظلاتها انها لم تسرق‎ IE 
فهما حلفت‎ Gla سرقت و صرت‎ iS فعلفے الزوج فقالت المرأة قد‎ 
e يضفي انیا متفاتضة‎ Y للزوج إن‎ wr 
1240 بكرا‎ g; قط و قد‎ LS اني ای تزرجت‎ ude رجل حلف بالطلاق‎ ۰ 
لہا عليه مہر‎ QE UL فوجد‌ها ثیبا قالوا ای صدقته المرأة انها کانت‎ 
pem و نصف مہر مير بالدخول و نصف مهر بالطلاق قبل الد خول‎ 
معتدة بالرطي عرى شبهة‎ QU) - الیمیری - و لیس لها نفقة العدة و السكفى‎ 
REAL) aale وان كذبته المرأة و قالست كنت بكرا فليا مہو ولحف - و‎ 
© و السکفیی‎ 
1941 سفة ثم‎ ap) aab. حلف بطلاق امرأته ای سرقت امراتھ‎ Sey ۱ 
— فاخدت ثم ردت — و‎ Lal Bis دراهم‎ hall دقع الزرج‎ 
فقالت نعم‎ ai قطعة می غير علم الزیج فقال الزرج هل رفعت مفہا‎ 
(بویکر الجلخيي رحمه‌الله‎ aah !! وه السرقة و ردت القطعة قال‎ ade J 
اخاف انها تطلق - و قال الفقية ابو اللیسف رحمه الله لی لم تفعارته و‎ 
لم تنکر ينبغي ان لاتطلق ٭‎ 

۲ رجل حلف ان لم یکی اجامح امرأته الف مرة نمي طالق قالوا هذا 1242 
على المبالغة و الكثرة دون الحدد - و لا تقدیر في ذلک و السدعون کثیر ٭ 
۱۳۳۳ غلقت انیل ان يطأ امرأته الليلة کالدر فسئل محمد رحمه الله فقال 1243 
7 ادري هذا و قال ابو يوسف رحمه الله هذا على المبالغة في الجماع ۰ 
۴ رجل حلف ان لا تعطي امرأته مى دقيقه احدا و CS usy‏ مہا 1244 
خاصة قال ابوالقاسم رحمة الله ان قال ار کے را دهي صدق الزرج BLS‏ 

(ur)‏ ان لف بطلاق! e‏ (عون )ان لا يطلقها » ( عون ) رجل حاف ٭ 











[ rer) 
» فيما نوی - و أن قال ار كس را دهي لا يصدق نیما نوی‎ 

1245 XU رجل حلف و قال ان غسلت امرأنه ثيابه فہی طالق فغسلت‎ ٥ 
قالوا لايكوى حانثا الا اذا فون ذلك - و لو اوصیں بثیابه تدخل اللقافة‎ 
s فى الوصية‎ 

۹ رجل حلمف ان لا يأكل من مال ختنه شینا فخبزت المرأة لآبيهها 1246 
و جعلت في ذلك العجیں من دقيق زوجها قالوا لایکوں e Ble‏ 

۷ حلاف الرجل ان لا يقرأ القرآن Xx fs‏ لا غير قال ابوالقاسم 1247 
رح ان قرأ الذي في سورة القمل حقہت - و الا فلا » 

۸ رچل حلف أن ایکون ابنه في منزله و آن يقارقه بعد اليوم Ul‏ 1248 
e‏ الابى تحول بغفسه she, as,‏ قال ابوالقاسم رح ان کان 
لاییی في دارہ بيت معلوم غفرغ البیت عى جميع متاعه ات 

حي سا 

۹ رجل حلف ان لايد ذل دار امرأته قط فیاعت المرأة ja‏ م رجل 1249 
ثم استأجرها الحالف و دخلها قال ابو القاسم رح أن كان یمینه لملک 
المرأة wie)‏ - وأن حلاف لاجل الدار حفت ٭ 

1250 دعا امرأته الى الفراش فابرت و قالت انگ تعذبني فحلف‎ Je) iro- 

ای #ینییا کات نی تراشه lant)‏ ان جاممپا كرها بغير مرادها 

حرمت - و ان جامعہا برضاها لایحنے e‏ 

1251 رجل ادع دابة في يد رجل انها له و حلف على ذرلگ بالطلق‎ ١ 
الحالف‎ anit) وقراليد يقو الدابة لي بوقيى قال الفقيه ابو جعفر رح‎ 
wile میں ڈلب - فان‎ sils و على المرأة ان تحتاط و‎ - em قى‎ 
— — 








اقامت معة - و ان ابیی ان تحلف ترفع الامر الى القاضي sale? aio‏ 
all‏ ما هي بطالق فان نکل فرق بیفہما ٭ 
۲۴ رجل حلف ان لا يشرب المسكر الى سفة فشرب في غير مجاس 1252 
الشراب wb,‏ سکران و هو جحد شرب المسكر فشهدرا عفد القاضي 
فلم يقض القاضي قال ابو انقاسم رح للقاضي ان حتاط و لا یقبل شهادة 
من ل يعايى الشرب - و على المرأة ان حتاط لففسها فی المقارقة 
بالقداء e‏ | 
Joy ۴‏ قال لامرأته اگر كار کرد8 تو بسود وزيان من در آید فانت là$‏ 1253 
فعمات فى البيت من خبز او طبخ Vist)‏ في یمینه 
di‏ ی وضع دراهمه في ید امرأته ثم قال لها اگر ارين درم برداشتة 1254 
. فافت طالق ثم uas‏ انها رفعت فقال الزر چ انما قلت ذلك بطريق 
الاستفيام و التخویف قال الفقيه ابو جعفر رح آن لم يذو شیئا weit‏ 
في یمیقھ - و ان نوی الاستفهام كان القول قوله مع يميفه - قال موانا 
* رضي الله عفه و ينبغي ان لا يصدق قضاء - لانه يمي ظاهرا e‏ 
dey e‏ قال لاعرأته اگ رتو فردا زی من باشي فانت کن( قلما sla‏ الغف 1255 
= چچوووو مہ "Ee Ae‏ 
MN. ei p‏ فخلعپا قبل غررب الشمس من الغد کان بارا 
E‏ بتطليقتيى - و الى نوی بقوله ان كنت 
و اخر الخلع الى M Er‏ — 
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roo ]‏ [ 
واحد؟ AX‏ متصلة بيمينه تطلق ٠ GU‏ 
۷ ول JG‏ لامرأته uy‏ انت امرأتي فانمت طالق GU‏ طلقت -UU‏ و لو 1257 
قال ذلك للمعندة عن طلق الرجعي فکذلک - و ان قال ذلك للمباينة 
فى العدة فان اراد به النكاح المطلق او لم يكى له نية یقح عليها Jb‏ 
آخر۔ و ان نوئ به الزرجية الذي کون بعد البائى فى العدة طلقت 
اق + T‏ 
۸( رجل قال لامرأته ان تكوني امرأتي .2 فانت طالق GU‏ ثم طلقها 1258 
ے EU Saal,‏ قبل الغد و مضی الغد بطل الیمیی - و له أن يتزرجهسا 
بعد ذلك ٭ 
۹ امرأة تخاصم خننها فقال لها زوجها اگر تو نیز باري دارري كفي بنیک 1259 
يا ay‏ فانت کذا ثم قالت المرأة لختفها اما ان تطلقها و اما ان تمسكها 
و تففق Gale‏ قال ابو القاسم راح ان لم یکی ختفها استشارها في لک 
لامر بل ابتدأت المرأة بہذا الكلام اخاف أن يحترى حالف ٭ 
۱۲۹۰ رجل قال اگر من امشب دریں سراي باشم فامرأته کذا و ترجه می 1260 
ساعقه للخررج فحمي و صار بحال ل يمكنه أن خر ج حتی اصبے تال 
اپوااقاسم رح حقمی في يميقه - فقيل له لو حبس کرها نتفکر ثم (UU‏ 
يفبغي ان 3 عشت في قول ابي حفيفة و محمد رحمهما ۱+ تحالیی 
— و غرق بيفه و بجر الحمى - فقال نی ! ے یععفه أن يسدأ جر من alem‏ 
و #خرجة او يسقعين بغدرة في ذلك - قال مولانا رضي الله عنه و ينبغي 
أن J‏ #حقمف قى الحم ايضا في قول ابي حقیفة رحمء الله تعالیی - لی 
عنده القدرة بالغير لا تعتیر كما بق کنا ۔ ایس الام و قیرقالکنه ۰ 
RZEZI‏ 








رجل قال مرآته اگر تو زی می بودي یا باشي فانت طالق GE‏ تطلق 1261 
VU - GB‏ تزوجپا بعد ڈلک لا يحنرى مرة اخروئن - QJ‏ الیمیی انحلت 
باحق الشرطیی Y)‏ #حنرمى مرو اخریی - كما لو قال لا جنبية "eate‏ 

7 لو خطبتک فانت ظالق فخطبپا ثم تزرجہا 7 تحت e‏ = 

۲ رجل رأئ امرأته تعانق اختہا و تقبلہا فقال انگ تعبینها اثر مما 1262 
تحبيني تالت نعم فقال cap)‏ اگر چنیی است فانت طالق ظلقت 
امرأتة لان إلمحبة — الا e Cà,‏ 

۳ رجل قال لامرأته 'اگر Uta‏ بیروں شري تا می نفرمایم فاات طالق 1268 
قال ابو بكرن الاسكاف رج ان نوبي الاذنى في كل مرة “حت نيتة - و 
لى فویی yill‏ مرة Saal,‏ فعذلک - و ul!‏ يكن له نية فهذ! ado‏ مرة 
واحدة - ثم قال الا اني اخافے ul‏ یکون مراد الناس خلاف هذا e‏ 

۴ رجل قال امرأته شو تو وکیل من باش هرجه خواهي بكن نقالت اكر 1264 
وکیل تو ام خید را دست بار داف يه طلاق ققحا el‏ ما اردت 
التوکیل بذلك قال ابوالقاسم رح ان کاس ذلك حال طلب الطلاق J‏ یقبل 
قول gy‏ و يقع واحدة رجعية - وان لم یکی ذلک حال طلب الطلق ۽ 

| ی کیل co^‏ - قال مولانا رضي الله تعالى عنه ويفبغي أن يقع 
men‏ — 


— 








— - الا اذا مکسی ولم يشتغل ہے 
ف في يميفه - Juil‏ باشو illie Meli‏ 
a ° m ۲‏ ع * (OP)‏ اگرییش نروں شری قامس رام نت طالق ‏ 
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فہذا عفر - و الصلوة التطر ع و الاکل و الشرب لیس بعذر فيكو حانثا s‏ 
۹ امرأة قالت لزوجها لا طاقة لي بالكينونة معک جائعة فقال الزرج لى 1266 
کشت جائعة في بيتي فانت طالق قالوا أن لم تكن جائعة في غير 

الصوم لا یکوں Wile‏ ٭ 

۷ امرأة خرجت الى ضيانة JG‏ لها الزرج ان معشت هناك pI‏ 1267 
مى EID‏ ايام فانت طالق فرجعت فى الیوم الثالست الى قرية زرجها ثم 
ذهبت الى CEU‏ الضوافة و مکشت هتاك ایاما قال الفقیه ابر اللیسی 
رح ان دخلت عمران قرية زوجپا حیں رجصت ثم ذھبت بعد لک 
2 عفہف - و ان لم تدخل عمران قرية زوجها ينيغي أن هنشت ٠‏ 

۸ رجل قال امرأته اگر ريسمان تو بكار برم يا بكار al‏ مرا غانت طالق 1268 
فاستبدل غزلا لہا بغزل آخر ار کرباسا نسم بخزلها بکربای آخر فلیس ذلک 
قال ابو بعر البلخي ر ج لا eit‏ في یمینه - و لو قال اگر ریسماں قو 
بكار برم ntl‏ ی غزلها قال ايو بكر 3 اعنى تي Jats - tis‏ 
اكر بكار آید فقال اخاف لی یکون حانثا باللبس ٭ 

QU Je) ۹‏ [.. انتفعصت Abie’) sip‏ فامرأته طالق Gels‏ و pail‏ 1269 
بثمنها قال iet)‏ فی يميفه ۰ 

-۱۳۷ و لو قال أكر رشت تو بر تی می آيد غانت طالق فرضع ید٭ على Jg‏ 1270 

" او خاط بغزلها ثوبا و ليس لو اتکا ade‏ مرفقة uy‏ غزلہا لو نام que‏ 
فراش سی غزلها قالوا alae,‏ تقع على اللبس خاصة - و( سٹنت ني 
— 

1271 agl رجل حلف و قال اگر كس‎ ١۱ 

ö ره‎ 8553 Ji Cor) «te له لوقل اگ‎ dd or) 





C ۲۶۸ [ 

رجل قال ابوالقاسم رحمه الله تعاليي أن نویی السقي ار الدفع فهو على 

ها وی - و أن لم يفو شیدا كانت یمینه على السقي و الدفع ٭ 

۷ رجل تال امرائه اگر از درم می برداري فانت طالق فرنعت المرأة 1272 

" فزلعم زوجها في Quale‏ فاعطت امرأة اخرئ قالت لہا ارنعي 
مثها شیا فرقعمت ثم دقعت Uu‏ قال ابو القاسم و محمد بن سلمة 
رخمهما الله تطلق امرانه e‏ 

۴ رجل قال لامرأته اگر من با تو خسپم فانت طالق و لم يفو شیا قالوا 1273 
tiny‏ تقع على الجمام - و G‏ موليا - و ان نوي به الذوم فهر على 
ipla‏ 7 على الجمام - فلا یگوں مولیا ٭ 

۴ رجل قال اكر فلن Silat‏ من نیابد ہشام فامرأته طالق UB leas‏ 4,1 1274 
بینه لیتحشیی فتعشیی فلن ثم جاء الى الداعي و الداعي ینفظرہ 
فاكل معه قالوا opt I‏ حانثا في يمينه » 

۶ رجل قال لامرأته اگر اي جامه بر تری هن آيد فامرأته طالق و كان 1275 
لک Logs‏ فعمله على کثفه تالوا يميثه یقع على اللبص المعتاه 
في ذلك الثرب فلا eit‏ بدوثة » 

۹ رجل ppt‏ امرأته بالسرقة فقال لہا انگ تسرقین من دراهمي ک۵ 1278 
اكر پس ped uu‏ می برداري فانت طالق فرفعت بالمكنسة 
اي كنس البيت و وفعت في ناحية و اخبرت زوجہا بذلك قالوا wt‏ 

ہہ (قصق لا لسبس عن ٹوجہا يرجى ان 2 يكون حانثا (o9‏ 
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القرية الفي خرجت ll‏ و مكثت هفاک ایاما قالوا ا انصرفت 
می الطریق و ذهیت الیپا ثم انصرفت الى القرية الولوں 7 نی 
في يميقه » 

۸ رجل قال امرآنه اكر ترا نيز برود بر می جنانكه تا QS‏ رفت فانت 1278 
طالق قالوا لی کان لكلامه مقدمة ينصرف اليميى الى المقدمة - و لن 
لم يكى و لم يفو شیثا أن كان يفكر عليبا فيما زلت ول يغمض شیا 
3 یکیو Wile‏ - و JI‏ يكون حانثا e‏ 

۶ رجل قال لامرأته اكر رشنة تو یا کار کرد قو بسود و زیاں سی در آید 1289 
فانت طالق فغزلت المرأة و کست, نفسها و صبیانہا 3 بحن الرجل 
و کذا لوقضت بذلگے ديفا ude‏ زوجہا - و انما صحفت اذا دخل 
ذلک في ade‏ لا غير » 

>8 ؟| رجل قال لامرأته اگر برك توت توبسود و زیاں من در aT‏ فانت 1280 
طالق فا wda‏ سس تلک الاوراق و القت على دود بغير امره 7 نی 
كما لو علفت دایته SS‏ — 

۹ رجل دفع asl‏ رجل مصحم samla‏ فقال اگر S9‏ و زیاس ^ 1281 
در آید فکذا as‏ الحالف فيه قالوا حفت في‌یمینه - JU‏ رضي الله تعالى 
غقه اراد بے اذا حلف الدانع اگر اين مصحف بصود و زیا :ہی در آید 

002 ولووهب سی الآخر لا بشرط العوض ثم عرض المرهرب له تی 
ولو باعه حذسف - قال موانا رضي الله تعالى عتھ و يفبغي ان لا #حفت اذا 
قرأ فيه - انه ۶ يراد باليميى ذلگ - قال رضي الاه تعالوي عفه تن 
العوض اذا لم یکی ٠‏ مشررطا فى العقد لم یکی انتضاء! بالمصسف 
( م ن ) مقال الآخذ اگر بسود ۰ 3 


~ 





]15 
بخاف البيع aj)‏ بدله فيكو acia LIG‏ ۰ 
۲ رجل قال امرانه ار خرجت من هذه الدار فانت طالق فد‌خلت 1282 
رما بابه في دار لیس له باب غير ذلكه اختلفوا فيه - قال mån‏ 
= حنثك في یمیفه - و قال بعضهم ان كان الکرم صغيرا ax‏ من الدار 
ریقہم بذكو الدار لا #حذمف في يميخه - و الا یکوں حانثا e‏ 
dej ۴‏ قال امرأته ul‏ دخلت دار اخی GSU‏ طالق دس الحالف 1283 
دارا اخرئ ودخلت المرأة 8 تلك الدار الحديثة قال بعضہم ان كان يميفة 
Bal‏ لعقه مى تلك الدار اارلیی ل يحفرمى قي يميفه - وان كانت 
ain‏ اچل الاخ حف في يمينه - و أن لم یک له في يميغه نية فی 
في‌قول ابى حفيفة و محمد رحمهما الله تعالیی - فان دخلت المرأة الدار 
الني كانت لاخيه وقت اليميى ان كانت الدار في ملک اخیه J)‏ انه 
یکی فیہا حذثت في يميفه - و لی خرجت تلك الدار عن ملک 
الخ بعد الیمیی یبیع او هبة او غير ذلك لا تحقہی - و أن مات الاخ 
رمارت داره میرائا لورئته g'i‏ دخلت بعد ما صارت ملكا لاحد الورثة 
" الفسمة لا يجن - و ای دخلت قبل القسمة اختلفوا فيه - و الاصے ان 
يكن حانثا - و ای مات صاحب plat‏ و عليه ديى مستغرق فد خلتها 
حفث في يمينه ٭ 


1284 ذهیت الى ترية کو یت ماق تی مل‎ ul det wn s 






1285 ر یی من الجماع فانت طالق حكي عن‎ Hh 
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۹ رجل قال لامرأته ان حللت AGI‏ بالحرام مفذ كنت امرأني فانت 1286 
طالق فقالت اخذني رجل وجامعفي كرها قالوا لی کانت بعال لا تقدر 
على ail,‏ ا حف - و أن قدرت حف اذا صدقها الزرج في ذلک © 
۹۷ رجل تال لامرأته ان لم اقل عنک مع اخيك بعل قبیم فی الدنیا 1287 
قانتی طالق قالوا ای قال مع اهيبا عتہا بعا هو مى اخاق اللثام و اللصوص 
و الخادعیی و القاتلییی یصیر بارا في يمينه - و gi‏ بذلک و يمينه sia‏ 
تقح على الکثیر مى ذلك - و اقله ثلثة انراع من القبم - و قال الفقیه 
ابوائلیت رح ينبغي حالف اں يقول عند الاخ بعد ما قال می القبائم 
انما قلت ذلك لجل اليمينى و هي برية ع ذلك - فيكون هذا الکلام 
توب عفه عما قال نميها - و یکوں بارا ٭ 

۸ رجل قال ان اغقسلت من الحرام. فامرآته طالق فعانق اجنبية نامفیی 1288 
و اغتسل قالوا يرج ان 7 يكو حانثا - و يمينة يكر على الجماع ٭ 
۹ رجل قال ان اد خلت Uy‏ في بيتي فامرأته طالق 1 حشت في 1289 
يميفه ما لم یدخل فان بامر الحالف - و لو قال ان دخل فلن بيتي 
قد خل فان بانس الحالف او بخير اذنه یعلمه ار بغیر علمه كان احالف 

UA ٠‏ يميفه - و لو قال ان ترکت فلانا ید خل بيتي فدخل فان بعلم 
الحالف فلم یمقعه حشت فی يميقه - و الا فلا » 

۱۲۹۰ رجل قال لامرأته ای كلمت فلانة قانت طالق فدعیت امرأة الحالف 1290 
الى عرس فچاءت المرأة التي حلف الزرج علیها متنقبة و قالت ۶ مرأة 
( م ن ) بي جمقر الدخاري ٭ 





LETE] 
العالف ايى الشاة فقالمت امرأة الحالف شاة ولم نزد على ذلک ثم‎ 
٠ رقعت المتفقبة نقابها قالوا ار قصدت جوابها فقد كلمتها و حفت الحالف‎ 

۹۱۹ رجل قال امرأته ای اکلت من لبن بقرتكب او می مصلها فانت 1291 
طالق فماعت المرأة بقرتها من زرجها ثم حلبت و اكل العالف لا يحتف 
غي يميفه - قال مولانا رضي الله عنه هذا اذا کانت اليمين لماک المرأة © 

۴ رجل قال VU‏ يقول شینا يقول هذا می السکر فقال امرأتي طالئق 1292 
أن قلت ہڈا من السکر و لست بحکراری قالوا ان كان کلامه >ختلطا ر بعد 
سکران عند الناس یکوں حانثا في یمیت o‏ 

۳ سکراں دعا امرآتھ الى فراشه غلبت فقال لها ان امتثلت امري و 1293 
ساقدتفي JP,‏ غانت طالق فساعدته بعد مادعاها فی المستقبل بعد 
الیمیی :نت في يمينه - فان دعاها فى المهتقبل و لم تساعده 
حقہف - قال موانا زفي الله عنه و يفيغي ان نی اذا لم saelas‏ 
و لی لم #جدد الدعاء - لن الغاس بریدون بهذ! لامتثال لامر المابق ٭ 

۹۴ سکران اعظى امرأتھ درهما فقاات sen‏ انک اذا محوت تأخذ مني 1294 
فقال QJ‏ اخذت فانت طالق ثم اخذ. و هو سکران لا تحت في یمیته 
تی شرط الحشری الاخذ بەہ الصحو e‏ 

۵ جماعة من الفساء اح تمعن يغزان لغيرهن على جهة القرض فغضب 1295 
زوج واحدة وقال لها ان غزلت لاحد اوغزلت aal‏ لک فانت طالق 
فیعتت امرأة الى بدت هذ المرأة قطفا لتغزل ها فغزلت ام هذه المرأة 
قالوا لی كانت المرأة تغزل , "غسها فغزلت غيرها ل يقع الطلق علیہ 
بغزل غيرها ٭ 


» الافاقة‎ (or) 
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۷۹ سعران قال 61,2 وهبت داري هذه لک ثم ن لم اقل „e là»‏ 1296 
قلبي فانت طالق GE‏ ثم افاق a LAE‏ قالوا J‏ تطلق 
امرأته - لان الظاهر أن ما يقول في تاک الحالة يقول من قلبه ٭ 

۷ سکران قالت له امرأته سر بر qx‏ نه فقال اكر مى سر بر زمين نهم 1297 
ترا طلق و تففس فقال مغر يمراد خویش - قال أن كان سكوته انقطاع 
النفس يصع الاستثناء و خرچ وضع الراس على الزض بمراده من 
ان یکون شرطا لعفسی - و ان کان سکرته لا انقطاع QI‏ يدع 
الاستثناء - فان قال السکران لست اذکر من SUS‏ دیا کانت dine,‏ 
بعس >: تہ وید عه اسر ظلمر! ٭ 

۸ رجل قال لامرأته اذا دخلت الشام 136 لم افارقک فانت طالق bigs‏ 1298 
على ad‏ و لو قال و ان لم افارقكف یکوں على الغور حيى یدخل e‏ 
۹ رجل دنع الس امرأته درهما ثم قال لها ما فعلت بالدرهم تالت 1299 

اشتریت الاحم فقال الزے ان لم تردي علي ذلك الدرهم. فان طالق 
— الدرهم سی ید القصاب قالوا ما لم يعلم انه اذیب ذلكه 
السرم پر سقط نی الس صقري 

۱۳۰ رجل قال لامرأته ان غسلت ثيابي فانت طالق فعسلت كمه لر 1300 
«Là‏ اختلفوا فيه - قال الفقیه ابواللیسی ر ابر صله-2 رح حشی 
في يمينه ۰ 

1301 y ایا امرأثه. فقيل له انک تراجعپا بعد شهر فقال الزرج‎ ej tet 
uais راجعتہا نبي طالق ثلثا فتزرجها في العدة ار بعد انقضاء العدة‎ 
کہہے یں یی‎ ee - قيي یمیفه‎ 
کو ی تس‎ 
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۲ رجل قال 2 ان اغقسلت que‏ جفابة مادمت امرآتي نانت 1302 
طائق GE‏ و ذکر هذا القول مرتينى او GU‏ و كانت المرأة حاملا فلم یجامعہا 
حقوں وشعک حملہا ان رفحت حملہا بعد ما مضت اربعة اشهر 
می وقت الیمیی بانت بواحد: بعكم الایلاء - و تنقضي -عدتها بوضع 
العمل - قان ae Gib,‏ ذلک كان bl‏ للاجنبية - و ade‏ القوبة 
و الاستغفار - و لها aale‏ مہر مثلہا ان لم يعلم الزوج ان کلامع كان (یلاء و انها 
حرمت عليه - و بطل الیمیی - فان تزرجہا بعد ذلىك کانت Aj)‏ 
بقطلیقتیی ولا lib, uis‏ بعد ذلك e‏ 

۳ إمرأة قذفها رجل GIL‏ فقال له زوجها ان لم تثبت زناها اليوم 535 , 1503 
طالق ثلثا فبو كما قال ان لم نثیت زذاها اليوم تطلق ثلثا - و cou]‏ ذلكف 
یکوں باقرار المرأة او باربعة من الشهود ٭ 

JG Jey ۴‏ لامرأته في غضب ان فعلت 14 الى pmi‏ سفة تصيري 1304 
مطلقة قفعلت قالوا أن کان الرجل حاف بطاقہا يقع الطالق - و أن لم یکی 
حلف بطلاقہا و قال ذلك على وجه اللخویف لم يقح - و يكون القول 
قول الزرج اني قلت ذلك على وجه التخویف e‏ 

1305 رجل قال لامرآته ان بمت الليلة الا في حجري فانت طالق ثلثا فكانت‎ ٥ 
في فراشه تلك الليلة الا ان الزرج لم يكن ادخلما في حجره ایحنت‎ 
الوا ينيع‎ Sui gall اگز بکفاز سرے‎ Fatale JE ف یمیقه..- و لو‎ 
e ان یکوں حانثا - لان هذا الكلام لايتفارل الا حقيقة الحجر‎ 

1306 مع قمیصک هذا فانت‎ SLU! قال لامرآته ا لم ابت معک‎ Jey iret 
و قالت المرأة ان بت معک مع قميصي هذا فجاريتي‎ UD طالق‎ 
حرة غلیس الرجل قميصيا و بات لا اعفتان - لان شرط احنت في‎ 
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جانب المرأة ان تبیت معه و هي لابسة قميصها - و شرط البر في 
جانب الرجل اں يبيت معہا و هو لابس قمیصہا و قد وجد ٭ 

1807 ثم‎ UU رجل قال دمراته ان لم اطالگ مع هذه المقفعة فانت طالق‎ Irev 
فالحيلة في ذلكه‎ GU قال ی وطئنک مع هذه المقفعة فانت طالق‎ 
حيان‎ ba, XU ان يطآها بغير مقنعة فلا بحفمی ما دامت المقفعة‎ 
مات احدھما ار هلک المقئعة هتركف في یمینه ٭‎ yU 

۸ رجل حلف لا يجا مع امرأته Las‏ دون الفرح فلاعيها و مس ذكرة 1308 
احدیں فخذیہا ار اد.خل ذكرة باطى احدیں ركبتيبا و انزل لایکوی حانثا 
في يميه - و یکوں يمهفه على المياضعة * 

۹ رجل حلف ان at‏ تكته بحلال ار حرام فى اعربة فجامع امرژته 1309 
من غير حل التكة بان ام بحل سراویله ار لم يكن له سراریل لو امر 
غيرة حتیی حل تكته QUO‏ کان فوئ حقيقة حل النعة 3 #حذت - و يكون 
مصدقا في ذلك قضاء و ديانة - انه نوی الحقيقة - و ان کان de»‏ 
بذلک الجماع حنمت في يميفه ٭ 

۶ حلف ان لا یفتم سراويله على امرأتة و اراك به الجماع يعون Wye‏ - و 1310 
ان لم یفو بع الجماع لا يكو مولیا - QU,‏ سراريله اجل البول ثم 
جامعها I‏ ۓحقت - الن فتے السراریل عليها ان یفتے لجماعها - فان فتم 
السراریل ele!‏ فلم يجامع قالوا یذیغيی ان یکوں حانثا لوجود شرط 
uais‏ و هو فتم السراويل لجماعھا ٭ 

۲۱ حلف ان لايغتسل عن امرأته هذه عن جنابة تجامع هذه ثم جامع 1311 
اخریی ار على العكس :حن في یمینه - لن يميفه وقع على 

— الچماع - ولو نوئ حقيقة الاغتسال فعدلک - لانه اغتسل عقہا رعی غيرها 





Wir ]‏ 
فیعشی كما لو Wale‏ أن 9 یتوص من رعاف فقوضا من رعاف ر 14b‏ 
ist‏ في kis‏ - و کذلک لو حلف امرأة hie‏ اليميى ثم اصابها 
Gey‏ و حاضت ٭ 

۲ و لو قال لامرأته ای اغتسلت Sie‏ عن جنابة فانت طالق فجامعچا 1312 
es,‏ الطلق و ان لم یختسل ۰ 

۳ رجل قال لامراته ان اغتصلت منک الى شهر قانت طالق فجامحها 1818 
فی‌المفازة و تيمم حفہف قي يمينه - لان يميفه رقعت dd‏ 

۴ ولو حلفت امرأة ان لا تغسل Gub‏ عن Min‏ زوجها فطارعت نوچپا 1814 
فى الجماع ile‏ فی يميفها - لان يمينها يقح على التمكين عى 
وان جامعها مكرهة بحیت لا يمكن دفعہ امو 

1815 طالق‎ sl رجل قال لامرأته اں لم اجامعک على راس هذ! الرمم‎ (٥ 
+ فما داما حییی و الرمے قاكم احفت‎ 

۹ رجل قال abe‏ انى لم اجامعک نهارا في رسط السوق SSH‏ طالق :1316 
GU‏ و طلب الدياة في ذلك فجعلرا الحيلة ان Ghat‏ على العماري 
و یدخل السوق — 

۷ رجل قال لامرأته اگر حرام کردڈ ترا سه طلاق و قد كانتا قجلمت Ye,‏ 1817 
غير معرم او جامعها اجنبي فيما دون الفرج لا حنت في يميقه - لی 
يمينه يقع على الجماع عرفا ٭ 

۸ و لوقال لمرأته بالفارسية اكر با كسي تو حرام كني نانت طالق ثلثا 1818 
فظلقها بائفة ثم جامعها فى العدة قالوا قي قياس قول ابي حنيفة ر محمد 


(r) 


0 رحمهها الله تعالی پسنسی + و UN gl‏ و اي :قیل ابي یسف رح 





( ۶ن ) وفي تیاس قول ابي يوسف ٭ 








۲ ۳۹۷ ] 

لاتطلق - لانہعا یعتبران عموم BAU‏ - و ابو یوسف رح يعتبر الغرض e‏ 

۹ امرأة حافت AUG‏ كه حرام نکرد‌سقم و عفت انها لم تحرم الزنا و انما 1319 
حرمه الله تعالیی و قد كانت (mj‏ ل تحنس فی یمینپا - و PIS‏ 
حاف الرجل بهذه pna]‏ و عنى به ذلك - لانه us‏ ما حتمل لفظه 
و انكان العالف بالطلاق و العتاق لایصدق قضاء ٭ 

۱۳۲۰ رجل قال لامرأته ار قعلت حراما فانت طالق UD‏ ثم انها تعلست 1320 
بالکفر و لم يغلما بالحرصة و اقاما على ذلك اياما لا ist‏ فی یمیقہ 
لان يمينه وقعت على الزنا و انه Uib.‏ عن شيهة فلا ینت - ما لو 
حلف ان ایفعل حراما فقزوج امرأة نکاحا فاسدا و جامعها لا یحشسی 
لى يمين یقع على الخرام المطلق ٭ 

۱ و لو حلف بطلق امرأتة ان لا يفظر الى حرام فنظر الى وجه اجنبية 1321 
۶ یی - و لو نظر الی فرجها .من وراه pe‏ رقیق ار زجاج ار في 
ماه حقسف في يميقه - لانه نظر الى فرجها - ولو نظر في مراة ‏ يحنت 
ai‏ نظر الى عکس فرجها ٭ 

sel ۲‏ اتهمست زوچہا بغلام فحلفته ان۶ ياتي مك الرچال فقيل ete‏ 1322 
ار ame‏ بشهوة لایحشت - فان جامع الغلام فى الفر ج او فى غير الفرج 
Wise‏ و ان لم یغزل - لانه هو المراد eU,‏ 

۳ رجل قال ان اتيت حراما فامرأته طالق فانى بهيمة لا تطلق امرأته 1323 
لانه لايراد بالیمیی الا اذا کان الحالف رستاقیا من الُجہال يمشي خلف 
الدواب 9 سر 

1324 بالعارسية اگر بار ے — کرد٭ ام فامرأتھ‎ —— tere 





rer 
هذا‎ g) - طالق و قد كان نظر الى هذا الصمي و قبله حنت في یمیقھ‎ 
يسمي ناحفاظيا ٭‎ 

۴ رجل حلف لايقبل فلانا فقبل يده او رجله alii!‏ فيه - قال بعضيم 1335 

D 1‏ حفمی ۔ و قال بعضهم یِعنہی ys‏ 

ie) — ¥‏ ما لم يقبل وجهه ux‏ کان لو امرد - و 

فی العربیة سی جس ں و هر الصحیے ٭ 

۹ رجل له تلمید فاتهمه aJ],‏ التلميد & فحلف الاستاذ انه لم Jaa‏ شیثا 1326 
مما انهمه به و لم يتفكر في ذلك فقال رالد التلميذ ان هذا التلميذ الآخر 
يقول anb‏ یھر معھ فقال الاستاذ ان رآني هذا التلميف اسر aae‏ فامرأتة 
طالق و قد كان التلمیذ رآه يسارد في شيع می امور بای يشتري شیثا 
او مل الى منزله شيئًا لاينيغي له ای يعلم بذلك غیره قالوا رجو 
ان لايكون حانثا - لان يمينه يقح على المسارة فى الفوع الذي انهمه والد 
التلميق به فلا تحذمت بدونه - كما لو اتيمقه المرأة بجارية فقال الرجل اكر 
بساوم ویرا فانت طالق ثم ضرب الجارية ابحفف - الن یمینه اتصرف 
الى المس الذي تعد المرأة - و کذا لو حلف الرجل و قال ul‏ وضعت 
يدي علي جاريتي فيبي حرة فضر بها ر وضع يد علیہا لاعنت في 
يمينه ان كان يميفه لاجل المرأة لو لامر يدل ade‏ انه يريد به الوضح 
في غير الضرب ٭ 

۷ رجل انیم امرأته برجل فدخل yh gy‏ فوجد الرجل TRY‏ 1327 

- في موضح می الدار و المرأة قائمة S‏ ناحية اخریی فلما خر ج الزرج 
والرجل المتہم جلف السلطان زوج المراً# اتک م تأخذ فلانا مع امراتک 
تیروت الرجل بطق امرأته انه لم GB dab‏ مع امرأته ا #حنثك قي 








۲۷٩ [‏ ] 
یمهنه - y?‏ اخد المتہم مع [لمنهم عرفا ای جد مع المرأة في عمل اما 
Ub,‏ ار معانقة او کلاما فلا Geist‏ بدون ذلك © 

۸ امرأة قالت لزوجها انك نمت مع الجارية فقال الزرج ان نمت مع 1398 
الجازية فانت طالق ثلذا و قالت المرأة ان کان في‌بمینک هذه معنن فقا 
طالق فقال الزرج نعم فانکان الزرج لم يعن معن سرئ ما نطق به 
لحنت - و الا یکوں Gta‏ و تطلق امرأنە e‏ 

۹ قيل لرجل انگ تفعل بفانة كذا و كانت تلك المرأة على السطم 1829 
و ihal‏ اخریی على سطع آخر و 'لسطوح متصلة بعضها ببعض راللیلة 
مظلمة فقال الرجل ان فعلت بتاک المرأة كذا فلم أنه طالق UU‏ و 
لم يسمها و اشار بيدة الى امرأة اخرئ PUE‏ بها و قد کا فعل 
ذلك بتلک ian‏ التي انهم بها طلقت امرأة الحالف تضاه + لی قرله 
فى اليمين تلك المرأة انصرف الى المرأة المذكررة ارلا - وا تطلق 
ديانة - انه اشار ال غیرھا - و Kids‏ رجل yed‏ على رجل مالا فانکر 
فعلفه القاضي بالله ما له علیک هذا المال فحلف ر لشار با صبعه في 
كمه الى رجل آخر ليس له عليه حق niet)‏ دیانة ٭ 

1330 امرأة كانت تشتم زوجها فقال الزرج ان شتمتني فانت طالق ثلثا‎ irre 
فقالت المرأة لولذها الصغير مفه اي بایه بچه قال الفقیه ابر جعقر رح‎ 
ان قالت المرأة ذلک اشیی كرهت می الولد لانطلق - ر ان قالت لشي‎ 
* UU كرهت من ابيه تطلق‎ 

۳۱ رجل قال لامرأته آی دخلت دار uU‏ ر فقن يد خل فی دارگ فانت 1831 
طائق فدخلت المراة دار فلي وفقن لم یدخل دلرها حنست في 
(er)‏ مع المرأة » 








۲ ۴۷۰ J 
۰ لنه يراد باليمين احدهما درن الجمع‎ - alu) 
1832 Qui رجل تال 7مرآنہ لم اتغسليى هذه القصعة فقالت المرأة غسلتہا‎ ۲ 
الزرج ان لم تعرني غسلتها نانت طالق لٹا وکانت المرأة امرت خادمها‎ 1 
قصل خادمیا تالز نے کانت المراة لاتغسل بنفسها عادة و انم‎ S. 
Bole تأمر نشادمها لا یحفت الزوج - وان كانت المراة تفسل بنفسها‎ 
© و عفی الزرج ذلک رقع الطلاق‎ 
1333 على وسادة‎ KG نمت على ودک فانت طالق‎ ul رجل قال لامرأته‎ ۴ 
من وسائدها ار افطجم على فراشها ار وضع رأسة على مرفقها قالوا ان‎ 
وضع جنبه او اکثر بدنه علیی ثوبها حن - و ان انکا على وسادة ار جلس‎ 
e علیپا لا يعنت‎ 
1834 تو بخورم فانت‎ fos اگر من از دیک گرم‎ sl رجل قال‎ ٣ 
غيرها و كل الحالف 9 یعثری ۔ زى‎ Gath قلق سخفت تدرا‎ 
e يراد بهذا الطب‎ 
1335 طالق‎ GSU قال (مرآنه ان اکلت می القدر الفي تطبخیی‎ Jes ۳۴ 
فوضعت المرأة قدرا في نذور فيه نار قد ارقدت المرأة فاکل العالف من‎ 
eel, فلكت طلقت - و ای كان قن ارقد غيرها تعلموا قم‎ 
لن القفور لو كان في سكة نوتد فيه الثار‎ - UAR انہا تطلق‎ 
- و نضع کل واحدة فيه قدرها کاں ذلک طبخا می کل واحدة‎ 
فی الققور نار فوضعت تدرها فى‎ 
- کان اکل العالف من ذلك‎ 
فى التنور الذ‎ 
— 


امرأة 
و أن لم تکں 
۔النئور ثم اوقدت هي الذار طلقت اذ( 
و أن اوقد غيرها لم تطلق - لن وضع القدر 
ي ليس فيه نار لا يسمى طبغا - و كن| الکانری على 


EFE 





[ ۳۷۱ ] 
۳۳۹ امرأة قالت hey‏ تعال "m ude‏ فحاف ان ل J peda‏ 1336 
لى uibi‏ غداء في pas,‏ مى ملم قالوا تطبئ البیض في قدر فيه قفیز 
Qu‏ ضلم ثم يتغدوق ولا عذت ٭ 
۷ رجل قال امرانه انكف تفسدیں كل طعام فان ادخاتث عليك طعاما 1357 
کے ره ۲ 
في يميفه - لان يميفه رقعت على اادخال لمذفعة البیت US‏ ٭ 
۳۳۸ ور یبر كذا غدا فانت طالق فبعثت 1338 
المرأة بذلک المتاع غلى انسان فان کان احالف نوین رصول الماع 
اليه غدا ا غير J‏ تحن - لنه نیون محتمل لفظه - و ای لم يفو شيا 
او نوی حملپا بنفسها حذت - و 3 يكرن اليمين على الوصیل (١‏ بائنية ٭ 
۹ امرأة كانت ترفع مین مال زوجها و تدفع الى غیره! نتغزل لها فقال 1339 
لبا الزرج لی رنست می مالي ai‏ فانت طالق فرفست می ماله 
ها و الشقرت بذاک یئا می الغامي أسوائع البیست ار Ue E‏ 
ا پا pw‏ في بیتہا فاستاجت الى شین سی الدقیق فاعطنها ار 





e? ws tae —‏ 7 یکره ذلک ۷ ( بعشت فى القرض 








LEX. J 
ee ee 
القدر لم یدخل فی اليمين عادة - و ان كان الزرج یضی بذلک و یعتبره‎ 

حنث في يمينه 

Je) !‏ قل لبنه ان سرقت می مالي شيئًا فامک (gb‏ فسرق 1341 
می دار الاب اجرة رري عن ابی یوسف رح انه سثل عن هذه فقال 

cJ‏ أن كان الاب Jad‏ بذلى عن الاس طلقت امرأتة - و jin‏ محمد 

رج عن هذة فلم #جبه فقيل له ان ابا يوسف رح اچاب کذلک فقال 
ومن تعسی مثل هذا الا ابو يوسف رح e‏ 


٣۴۶۲۴ "‏ رجل قال لامرأته ان اعطينك درھما لنشتری به شيا فانت طالق 1342 
giai t.‏ اليها درهما ر امرها ای تعطي فانا ليشتري به شیا للمرأة 


ثم تذكر الرجل يميغه فاسترد. الدرهم منہا QU‏ كانت المرأة تشتري 
الشیاں بنفسها لا حئنى ۔ و ان كانت لا تشقري بنفسہا wia‏ 
لی شراءها ان تامر غيرها بذلى اذا لم تعن هي تشنري بنفسها - رهي 
نظير ما ذكرنا اذا قال a‏ ان غزلت لاحد فانت طالق فامرت 
rd‏ پدلک yf‏ على هذا ااتفصیل ٭ 





۰۰ 16۴ وج قال (مرآنہ لی i‏ می هذه al‏ تلك اندار شین vx‏ 1343 
ال اهل تلکی الدار كلما طلبوا 


~ Mrne 


m‏ می تلگ اندار فطلب شيئا AREN‏ فعلم المولین 
MAE E‏ امرأة الحالف لأجارية اذهبي بو احملي 
ار ۱ ول باجود من ذلک الى نلک الدار فعملت الجارية ASG‏ 
مد یی ذلك کون Lair‏ ل أطاعة Vibe i‏ — 
ELE — m "T‏ 3 














Aa 
العالف - وان علم انها فعلت ذلك طاعة لمولانہا حن العالف‎ 
انها فعلت ذلک‎ US وان لم یک هفاك دليل نسأل الجارية ویقبل‎ 
طاعة لمولاتها او اجل المولى هذا ذكر فى الكتاب - قال موانا رضي الله‎ 
و یعتمل ان یکوی صورة المسئلة اذا سال اهل تلك الدار من‎ aie 
فاخبر المولى بذلک فكرة فقالت امرأة‎ bas نابت ولم‎ Us الجارية‎ 
ااعالف للجاريه ارفعي می دار المولى باجود من ذلك و احملي الى‎ 
تلك الدار ثم المسئلة الى آخرها ٭‎ 
1344 GL طالق‎ et مالي شینا‎ o^ Sal, رجل تال لامرآنه ان اکلت‎ ۴ 
u^ نطبخت المرأة قدر جار لها و جعلت فيها شیا می مال زرجها‎ 
من ذلك القدر ان فعلت $52 ذلك برضاء‎ Yall, الحوائم فاکلت‎ 
» صاحب القدر و رضاء زوجها لا بحن - لانه مار ملكا لصاحب القدر‎ 
1345 رجل قال لامرأته ای اعطوت من حنطني احدا فانت طالق و قال‎ ٥ 
نويمت بذلک امہا مدق ديانة لاقضاء - لانه نوی تخصیص العام و ذلک‎ 
بيفه و بين الله تعالیی - و على قول الخصاف رح حت‎ uj جائز‎ 
هذا اذا قال بالعربية - فان قال‎ ING - في مثل هذا مطلقا‎ aud 
انه‎ cam] بالفارسیة لايصم نيته ۔ ار تخصیص العام من كلام العرب - ر‎ 
فرق بين العربية و الفارسية ريصم نيته فيما بينه و بين الله تعالی‎ 3 
بقول‎ SEL هذا اذا لم یکی الحالف مظلوما - فای حلفه ظالم کان له ان‎ 
e الخصاف رح ر ينوي الخصرص‎ 
1346 رجل قال لامرأته ان رنعت می كيسي دراهم فانت طالق فعلت‎ ۹ 
يوحت وى سس‎ obit oar المرأة راس ا ل‎ 








] ۲۷۴ ] 
وقوع الطلق - لی رفع الانفينى الدراهم قد یکوی بپفا الطریق - و لہذا 
لودحل جماعة دار انسان للسرقة و اخذرا هتاعا و حمل المقاع | جدهم 

d‏ واخرج کان الكل سراتا ٭ 

HH 1‏ زفحت من كيس زوجہا درهما فاشدرت به لعما فخلط اللعام 1347 
الذرهم بدراهمه و قال لها ey!‏ ان لم نردي على ذلك الدرهم اليرم 
فانت طالق فعضین اليوم رقع الطلاق لوجود شرطة - ورلن اران ite‏ 
e ys‏ عن اليمين تاخف المراة كيس اللحام ر تسلم الى الزرج e‏ 

۸ رجل قال ul‏ ان لم تردي علي الدنیار الذي اخدته من كيسي 1348 
فانت طالق اذا الديفار في كيسه لا نطلق إمرأته ٠‏ 

۹ حلف الوكيل ار الاكار اى لا يسرق فاخذ العفنب و الفواکه فاكل ار حمل 1349 
لائل لا بحثری - لانه لا يعد سرقة - و ای حمل ا لاكل و لصاحب الكرم 
نصیب في ذلك و لم #خبر لصاحب الكرم بذلك ر لم یکی می راید 
أن #خبره بدلک حذمف - لانه يعد سرقة - و فيما كان می الحبرب و غلة 
خیار زار اذا اخذ شیثا من ذلك لا على رجه ا'حفظ بل ليتفرد با حنسی 
في يمينه - و غير الوكيل و الاکار اذا احمل شیا من جميع ذلک على 
رجه اخفية جنك في يمينه - لانه سرقة ٭ 

۴ رجل انهم بسرقة شيرى فحلف انه لم يسرق ذاك الشيى و لم یہہ و قد 1350 
گان رآه قبل ذلک ال انه لم يسرقه قالوا يمينهيتقيد بالررية عند السرقة 
wis), We‏ في یدنه » 

۱ رجل له ثوب فسرق منه ار غصبه غامب فعلف صاحب الثوب وقال 1351 
أن كان لي ثوب كذا و سمى ذلك الثوب فامرأته طالق قالوا ان عرف 


پات 





۶ 
قائما او لم یعرف le‏ حغہف في يمينه - لا القيام اصل - هذا Ja JE‏ 
اذا باع توب الغیر بغیر امر المالک و سامة الى آلمشنري فاجار ماحب 
الثوب بیعه ان علم ان الثوب كان قائما رقت ااجازة او لا agas‏ انه pU‏ 


ار هالىف صعت الاجازة - و ان علم انه كان هالكا رقت الاجازة لا تصم * 


۲ رجل دفن ماله فى منزله فطلب ولم يجد لف بالطلاق انه 1352 


ذهب ماله قالرا ان لم يأ خذ: انسای یخاف عليه الحفمت - لانه لم يذهب 
الا اذا نویی الذھاب عن طلبه - قصار ذهب عن حانونه ٹوب لغيرة فانهم 
القصار اجیره و حلف الاجير بالفازسیة و قال اكر من ثرا زیاں کرده ام 
al nls‏ طالق ر قد كان رفع الثوت حفمت فی یمیفہ - لان مقصود العالف 
مي اليمين الجنایة عليه فيما کان في يد؛ XIII J‏ ملكة s‏ 


۲۳ رجل دخل منرل رجل و سرق منه ثوبا فلم يطالبه حنى دنع الصارق 1353 


الى المسررق مذه دراهم فجعد المسررق منه دراهمه و حلف قال 
c mw‏ ان كان الثوب ذهب من يد السارق لا بحن المسررق 
منه - ai)‏ مادق - و ان کان قائما فلا اقول ان المسررق tio‏ تحذمت - لی 
على قرل بعض الناس للمسروق منه و للەغصوب منه ان حيس ءن 
الغاصب و السارق ماله .حقى SSL‏ حقه - قال رضي الله عنه 20 من 
النظر في هذا الجواب - و ul P‏ بعنست - لن الثوب اذا كان قائما 
فحق المسروق منه في ثوبه لا في قيمته - و لهذا لو ظفر صاحب الدين 
بعين من اعيان المدیوی لیس له ان aab‏ بانفاق الررابات - اما من 
له الدراهم على انساں اذا ظفر بدنانیر مدیونه كان له أن يأخد Pia‏ 
( م ن ) ابوالغاسم الصفار 9 | | 








fad ot 

في Rly‏ کناب العیی و الذين - لان الدراهم مع الدنانير جعلا جفسا واحد! 
في بعض الاحكام لانعاد المقصود مفہما وهوالثمنية - اما الاعيان 
لم جعل جنسا للاثمان لاختلاف الصورة و المقصود - و ذكر فى الکتاب 
رجل رهن عينا بدين ثم جاء الراهی و اراد ان dib‏ عینه می المرنهى 
و جحد دين المرتهى و اراد ان #حلف المرتبى ما له هذا العين في 
tae‏ کان للمرتھی ان #حلف بالله ما له عندي هذا العين الذي يدعي 
و يغوي بذلک ماله عندي هذا العين الذي بجب علي تسليمه اليه 
ولا حاف مى غير هذة النية - هذا اذا کان الثوب قائما - فان كان الثوب 
هالک عند السارق ففي هذا الجواب ايضا نظر- لان ude‏ قول ابي حنيفة 
(حمه الله تعالیی حق المسررق منه فى الثوب بعد هلاکه قائم - و là‏ 
لوصالم من الثوب ade‏ امعاف قيمته جاز الصلم عندة - و انما ينتقل 
حقه عن الثوب الى القيمة بالقضاه و لعل القاضي يقضي بالقيمة من 

الدنانیر لا من الدراعم ٭ 

۴ رجل حلفه اللصوص بالطاق الثلمك ان لیس معه دراهم غيرما اخذرا 1354 
منه فعلف بالطلق على ذلک قالوا ان کان معھ اقل من ثلثة دراهم 
J‏ حفس - لانه ذكر فى اليمين الدراهم و اسم الدراهم لا یتنارل ما درن 
الثلمث - و ان كان معه ثلثة او اكثر فان كانت اليمين بالطلاق رقع الطلاق 
ple‏ العالف ما کان ssie‏ او لم یعلم - و ان كانت اليمين بالله تعالیی فان 
کان العالف Whe‏ بما کان عفدہ من الدراهم ل كفارة عليه - لان يمينه كانت 
غموسا - و ان لم یعام بذلک لا كفارة عليه ايضا - لان يميفه كانت là‏ 
و لی حاف بالفارسیة و قال اگر با من درمي هصت ر کان معة gus‏ 
— - — — ہہ ےت 


e بالطلقان الڈلٹ‎ (yr) 





[ ۲۷۷ ] 
او اكثر ففي الیمین بالطلق يقع الطاق = و فى اليمين بالاء کان العم 
ماقلفا  -‏ لو قال اكربا می سيم است أن کاں معه ما لو ple‏ السراق 
بذلک اخذرا aie‏ حفست ر الا فلا yI-‏ يمينه بقع على ما بطلبوں منه o‏ 

۵ جماعة قطعوا ااطریق على رجل و اخذرا منه alle‏ ر tla.‏ بالطلق ۱355 
ار 7 یخبر احد! بخبرهم فاستقبله القافلة نقان للقافلة على الطریق 
اب ففہم القافلة رانصرفت قالوا ان اراد بالذئاب اللصرص طلقت uhal‏ 
لآنة اخبر بامرهم - و أن اراد حقيقة الذئاب ليرجعرا ١‏ بعنہی - (نه 
IT‏ 

۹ جماعة دخلرا فى اللبل على رجل ر ذهبرا بكل شيى و yila‏ بای ۱356 
7 لخب ر باسمائہم وهم فى السكة يراهم ذالعيلة فيه ما نقل عى ابي حفيفة 
رحمه الله تەالی أن بکتب اسامي جیرانه و يأمر yia‏ يعرئص عليه 
فیقال هل كان السارق هذا فيقول 3 حتن يذنهي الیہم فيسكت ار بقرل 
1 ادري فیظہر السارق و 9 ia det‏ العاف 6 

۷ رجل قال امرأنه بعد ما اصبم لی لم اجامعک االيلة فانت ۱357 
طالق و لم يفو شیا ای کان بعلم انه اصبے كانت یمینه على الليلة القابلة 
رای نوی الليلة الماضية 7 diniy‏ يمينه في قول ابي حفیغة ر “تد 
een;‏ الله تعالیٰ ٭ 

۸ رجل قال لامرأئه لی رضعت جنبک الليلة pin‏ اضربک فانت طالق ۱358 
غلم purty‏ علي ضربها تلك الليلة و لم قاعدة ليحن 
في يميفه ٭ 

۹ رجل قال امرأئه لی مشطت اعدا فانت طالق قانت أمرأة 1389 


— 








] ۴۷۸ ] 
ed)‏ الله عذه ر في هذا الجواب نظر - ان ذاك day I‏ مشطا e‏ 

Ja; ۶‏ لامرأته ان كان غلای دخل هذه الدار اليوم فانت طااق ثم قال 1360 
أن لم یکی فان دخل sda‏ الدار الیوم فعبد: حر طلقت امرأته ر عتق عبده 
ul‏ كل ہمیں اقرار مفه بالعفرمت فی اليمين الثانية ٭ 

۱ ارا؟ حملت Uy‏ من ثواب زوجها فقال لها الزرج ul‏ لم تردي الثوب 1861 
الوم قات طالق فذهبت لترد فلعقها زر<ها و هي تأخذ می العيبة 
لفرد على الزر ج فاخذ الزرج من العيبة ار منها قبل ان تدفع اليه 
1عشری (سٹمسانا - ر به اخذ الفقية ابر uU!‏ رح ٭ 

۲ بجل ادع على غيرة الف درهم فقال المدعى عليه امرأني طالق 1362 

ال كلى لک Sle‏ الف درهم و قال المدعي ان لم یکی لي علوک الف 
درهم ذامرأني طالق فاقام المدءي بينة على حقه ر تضى ألقاضي به 
فرق بھی العدعیی عليه و بين امرأته - و هذا قول ابي یوسف ر ح 
و احدی الررايقين عن محمد رح - و عليه القترئ - فان اقام المدعں عليه 
البينة بعد ڈلک انه us‏ ارفاه الف درهم قبل دعواء و یبطل تفریق 
ااقافی ہیں العدعیی عليه و'نين امرأنه - و نطلق امرأة المدعي أن كان 
المدعی يزعم انه لم يكن له على المدعي عليه الا الف درهم - وان اقام 
Aen‏ #بيقه glo‏ اقرار المدمی عليه بالفت درهم JU‏ لم يغرق QAUM‏ 
بين المدعن عليه و بي امرأته - قال مولانا رضي الله تعالى عنه و هذا 
مشکل - الى الثابت بالبينة كالثابت Ube‏ و لو عايفا اقرار المدعیی علبه 
gle‏ نقسه بالف درهم للمدعي فرق القاضي بينه ر بين امرأته ٠‏ 





( ۲ ن ) و هذا قول إبي حنيفة ر ابي يوسف رحممہا الله تعالی *  (‏ ن )کان اوه 
الف ورهم قبل دعواه و يبطل تفریق القاضي ٭ 
(rv) :‏ 








[ ۷۹ ] 

۳ امراق علمت إن زوجها طلقہا GU‏ و هو يذكر ولا نقدر المرأة علوی pie‏ 1369 
نقسہا مذه وسعہا إن تقتله - لانها عجرت عن دنع الشر عن نفسپا نیبام 
لها القتل - و uU‏ يفبغي ان نقتله بالدواء لا بآلة القتل - للنها لو adi‏ 
e lola; JiU iaje UL‏ 

۱364 قال لامرأنه أن فعلت کذا ففسائي طوالق ففعات رقع الطلاق‎ Ja Im 
jas - المعلق بالشرط عند وجود الشرط کالمرسل‎ yI - عليها و على غیرها‎ 
© كانه قال بعد الشرط نسائي طرااق‎ 

۵ رجںدٹال لامرأته ان ue)‏ مرچ اححن من فرجك فادت طالن وقالت 1365 
المرأة ان ام يكن فرجي احصی من فرجک نجاريتي حرة قال الشيم 
الامام ابو بكر “حمد بن الفضل رح ان کانا قائمیں عفد المقالة برت المرأة 
و حفمث الزوج - و لو UE‏ قاعدين بر الزرج و حن المرأة - لان فرجہا حالة 
اوج احصی من فرج الزرج - و المر على العکس في حالة لقعود - و 
أن كان الرجل قائما و المراة قاعدة قال الفقیه ابر چعفر رح ل del‏ هذا 
و يفبغي ان #حذمث کل واحد منپما - gd‏ شرط البر في كل یمین ان 
يکوي فر ج احدهما احسی و عند التعارض 3 oy‏ احدھما احسن 
فيحنت كل راحد منهما ٠‏ 

۹ سکراں قال امرآنه اں لم يكن فلان لرسع دبرا منک فانت طالق قال 1366 
ابوبكرن الاسکاف رح هذا شيى غير معلوم و لامقدرر نلا یحنت ه 

۷ رجااں قال کلرا حد مغهما لصاحبه إن لم یکی رأسي ائقل من رأسىف 1367 
فامرأنه طالق قالرا طريق معرفة ذلك انهما اذا ناما دعیا فلیهما کاں 
اسرع جوابا فرأس الآخر يكو اثقل منه ٭ 

۸ رجل حلف اے فلانا ثقيل و هو عفد الفاس غير ثقيل ر عند العالف 1368 





rac ]‏ ] 
ثقيل ا بعذری في يميفه ال لی يغوي ما عفد الثای "لی Mee‏ رقع 
على ما عندہ ٭ 

۹9 رجل هدده رجل بسلطان فقال المہدں ان کذت اخاف مي السلطاں 1369 
فامرأني طالق قالوا أن لم يكن به ساعة حاف خرف من السلظان ر 
کی له جهة الخوف مى جناية بخاف على daij‏ بسيبها می السلطای 
برجین لی لا تطلق امرأنہ ٠‏ 

۰ رجل تشاجر مع اخده و اخنه فقال ليما بالغارسية اكر من شمارا 1370 
بكون خر اندر ذكنم فامرأنه طالق نکلموا في ذلك قال بعضہم ( بعذی 
ما داموا فى (احیاء - و قال بعضہم ist‏ للعال - لانه عاجز عنى ذلگ 
ظاهرا الا ان ينوي بذلگ القہر ر النضییق عليهما فلا تعنت ما داموا فى 
الحیاء - فای مات الحالف ار احد الاخوين قبل ان يفعل ذلك حذمف 
و عليه الاعتماد e‏ 

۷۱ امرأة قالت لزرجہا يا سفله او قالت يا قرطباں او یا کشخاں لو پا 1371 
QUU‏ او شیا می الشتم فقال الزرج ان كنت كما قلت فانمى طالق GU‏ 
اختلفوا في ذلک - قال الفقيه ابر جعفر و ابو بر الاسكاف ر ج تطلق 
المرأة كما قال - کا الزرج كما قالت او لم يكي - ر علهه الفتویٰ - لی 
کامه معبول على المجازاة ظاهرا جزاہ ل9 نداٹھا زوجها - فان قال الزن € 
نوبت به التعليق قال ابو بكر الاسكاف رح دی فيما بيثه ار بين الله 
تعالوی - و لايدين فى القضاء لانه محمول على Thar)‏ ظاهرا ٠‏ و قال 
الشيئ الامام ابوبكر محمد بن الفضل رح ان کا ذلک في حالة 
الغضب نهر على المجازاة - و لا يصدق في نهة النمایق تضاء - و ای لم 
ين في حالة النضب پنري في ذلك - ui‏ قال نويت به التعليق لی 





] ۲۸۱ [ 
کان الزرج كما قالت يقع الطلاق e BI,‏ 

۷۲۷ و اختلفوا في معفي هذه (الفاظ - اما السفلة عى ابي حنيفة 372[ 
رحمه الله تعالى المسلم لا یکوی سفلة و انما يكون السفلة هو الكافر - و 
به اخذ المشائئ رح - و yt‏ ابي یوسف رح السفلة هر الذي لا يبالي 
بما يقال له مى وجوة الدم و الشتم - و عى محمد رح السفلة هر الدي 
يلعب بالحه.ام و يقامر - و قال خلف بی ايرب .رح السفلة 
هو الذي اذا دعي الى الطعام يحمل شیئا من المائدة - و تيل 
هو الطفيلي - و قيل هو العائى ر اعجام و الدباغ - و قيل هو الذي 
colis?‏ الى القضاة - و اما قرطبان قال ابو بكر GI‏ رح القرطبان 
هو الذي اذا ush‏ اجنبيا مع امرأنه ار اهله او محارمه يدعه و لا يتعرض 
و قال ابو القاسم الصفارر ج هو السبب للجمع بين اجنبي و اجنبية 
لامر مذموم - و قيل هو من يدعمث امرأنه مع غلامه البالغ ار مزارعه 
الى الضيعة او يأذن لہما فى الدخول على امرأنه عند غيبته - و اما 
ثفال فهو و القرطبان سواء - و اما کشخان فهو حكي ان el‏ جاءت الى 
ابي عصمة المروزي و قالت ان زرجي يأمرني کل يوم بالطبے فقات 
له یوما اي كشخان الى منی اطبۓ فقال ل ان کنت كشخانا فانت 
طالق قال ابوعصمة رح ان كان زرجک اذا سەع ان رجلا يمد يده الیگ 
بسود ولا يبالي فهو کشخان - و ان لميرض بذلک و فرنک على ذلك فهو 
ليس بكشخان - و اما الماجن قال شمس الائمة العلرائي رج هو الذي 
لا يبالي بما یسح و يقال بالفارسية تیب شیب ٭ 

۳ امرأة قالت Sil Gay!‏ قرطبان فقال الزرج ان علمت اني قرطبانى 1373 
فانت طالق UU‏ فانها 3 تطلق ما لم تقل علمت ۔ لانه علق الطاق بعلمها 





rar ]‏ [ 
و علمها لا يقف عليه غيرها glai‏ بالاخبار عفہا * 

۴ ر لو قالت لزوجها يا کوسم فقال الزرج ان کن کو“جا نانت طالق 1374 
UU‏ و نوئ به التعلیق عن ابي حنيفة رحمه الله نعالىى انه QU‏ يعد 
اشفانه ان كانت ثماني و عشرين طلقت - لانه كوسم - و ای كانت اسنانه 
yal‏ او اكثر فليس بکوسم - رفي عرففا لکرسم من كانت شحور 
اعیتہ على الذقى دون الخدیں ار كانت على الذقن و الحدين ال انها 
طاقات متفرقة غير متصلة - وان كانت yad‏ الخدين منصلة بشعور الذتی 
فهو خفیف الأحية و ليس بکرسپ * 

۵ امرأة قالت لولدها بالفارسية اي بلاية زاده JE‏ الزرج ان کان هو 1875 
بلاية زاده فانت طالق ثلثا فان نوئ المجازاة طلقت - و ان نوئ النعليق 
ای علمت المرأة انه مى الزنا تطلق ثلثا لوجود شرط الطلاق و لا يسعها 
المقام معه - و ان علمت انه ليس می الغجير لا نطلق e‏ 

۷ رجل قال لامرأنه ای شتمت امي ار ذکرتها بسود نانت طالق ثم قال 1376 
(مرانه كانت امک سام علیک فقالت المرأة لابل امک قالوا أن كان 
ذلکے في بلد يعدون هذا ذكرا بسود کبلغ وغيرة طلقت إمرأته - ان 
في عرفهم هذا عبارة عن المكذبة - اما في عرفنا فهو عبارة عن افشاء 
السلام فلا یکون هذا ذكرا بسوء فلا تطلق » 

۷ رجل قانى ان شتست احدا فامرأته طالق فشٹم lise‏ طلقت امرانه © 1377 
۸ اذا قال لامرأته اذا شتمتني فانت طالق و ان لعذتني فانت طالق 1378 
فلعنقه نقع راحدة - و لو قال لها ان شتمتني فانت طالق فلعفته طلقت 

امرأتهہ ٭ 
۱۳۹ رجل تال sally)‏ بالفارسية اگر نو مرا نركي امروز فامرأنه طالق فخر ج 1379 





[rar [‏ 
می المنزل نقالت والدته مه Cg‏ و مه زی تو باٹرنسع العالف 
ذلك طلقت امرأنه e‏ 

۰ رجل قال لامرأته ای اغضبنک فانت طالق فضرب مہیا لها نغضبت 1380 
قالوا ان ضربه لشيى بذبغی أن يودب الرلد على ذلك لا نطلق yI-‏ هذا 
لیس مرضع الخضب فلا يعتبر غضيها - و ای ضوبه في مومع ١‏ ينبغي 
ان یردب الولد تطلق امرأته ٭ 

۱ اذا قال لامرأنه لی سررتک فانت طالق فضربها فقالت سرني ISG‏ 1381 
EA‏ 
اشكال و هو ان السررر مما لا يرقف عليه فينيغي ان يتعلق الطلاق خبرھا 
و يقبل W‏ في ذاک و اي كنا نتيقى بكذبها كما لو قال اں کذنت 
تسبين لی یعذبک AU]‏ تعالى بذار جپفم فانت طالق فقالت اعب 
يقع الطلاق علييا - و لو اعطاها الف درهم نقالت — کان 
القول قولها و 1 يقح الطلاق - لاحتمال انها طلبت الااذين فلا يسرها الالف e‏ 

۲ و لو قال لها أن آذینک فانت طالق فاشتری جارية و نسراها اي کار 1382 
كلامه بذاء على مقدمة پصرف معني الاذى الیها سرئ ما فعل ل9 نطلق 
انی الیمییی انصرفت الى نلک المقدمة - و ای لم يس نطلق ٠‏ الى هذا 

معنی يعد usil‏ ٭ 

۳ رجل اراد لی يشتري Ryle‏ فقال لامرأنه لی اشتریت جارية نندخل 1383 
علیک من ذلک غيرة فانت طالق UD‏ فاشكرئ جارية و دخلت عليها 
الغیر؟ قالوا اى دخلت الغيرة عقيسب الشراه یقع الطلاق - و yl‏ دخلت 
بعد الشراء بزمان لا تطلق - aid‏ علق الطاق بد خول الغيرة عقیب الشراہ 
دلا فصل - و انما play‏ ذاك بکلامہا مي اللجاج و التعلم adim‏ إذا 


— — —— : 
ا — — —— 





[ ۲۸۴ [ 

دخلت الغيرة و لم AG‏ بها لا تطلق - لان ما فى قلبپا لا یمکی الاحترار 
عفه ۷۰ يعتبر - كس حلفے lols UL poly J‏ بقلبه و حفظ هانه و 
— —— 

۴ رجل قال لامرأنه لست صبیففی فقالت له ان لم احبک فانت طالق 1384 
ثلثا فقال لها الزوج بالفارسية خود نوئي فقالت ال احبگ لی قالت 
Gal J‏ قبل الافتراق عن المجاس طلقت GU‏ - و لن غارقتة قبل ای 
نقول شیا 7 نطلق - ار قوله خود ترئي بنصرف الى کامہا م رمف 
الزرج بالطلاق المعلق فصار الزوج EU‏ بل انت طالق لٹا اى لم تعبيني ٭ 

۵ رجل دعی امرأنه الى الفراش فقالت المرأة ما تصنع بي ر یکفیک 1385 
Gb‏ لامرأة اجنبية فقال الزوج ان كفنت لحبہا فانت طالق تكلمرا T‏ 
ذلک - الصحيم انها لا نطلق مالم يقل الزرج احبها ٠‏ 

Sey ۷‏ قال a3‏ إن لم تكرني علي اهوی من النراب نانت طالق 1386 
ان کاں یسنهینها استہانة فاحشة ية.ل الفاس انبا اهو عليه می 
التراب J‏ نطلق e‏ 

۷ رجل قال لامرأته ان قذفنى فانت طالق ثم قال لہا يا ابفة الزانية تطلق 1387 
الى في العرف هذا يعد قذفا للمرأة ر ان كان غى الععقيقة تذنا لامها ء 

۸۶ رجل قال لامرأته Cis‏ فاست طالق ثم قال لبا ۶ باک الله 1388 
فیک ال تطلق - انه لو علق عتق عبده بشنمه ثم قال لا يارلك الله فيكف 
J‏ يعذق عبده 133 الطلاق » 

۹ رجل اخذ فيانة لقوم غدخل Je)‏ می قربة خرن J JB‏ 1389 
لم eil‏ على رجه القادم بقرة می بقوري فامرأته طالق فنس بقرة قبل 
ای يوجع القادم می بقورة بر في يمينه و ال اتعذمث ide‏ بقرة 





[ ۴۸۵ ] 

امرژنه #حذرى - آن شرط البر ذبے بقرة م بقورہ الا اذا كان بیفه ر بیں 
امرأئه من الانیساط ما لا یمیز کل راحد مفہما ماله ع مال صاحبه » و لو 
تفارل basal‏ من مال صاحبه لا يجري المجادلة بیٹھما - و لو ذبم 
بقرة سی بقوره لی ما اضانه بلعمها حت رجم القادم قالوا ان TR‏ 
القرية الني انثقل الیہا القادم قريبة لا بعنسف في يمينه - و أن كانت 
بعيدة بيت يعد سفرا بخاف عليه العنت - لن في مدة ME‏ 

الضيافة لاجله بعد الذبم سیت اليمين اليه » 

۰ امراة قالت لزوجبا انك نغيب و ل9 تغلف لي نفقة ننضب الزرج 1390 
فقالت المرأة لم يكن هذا کلاما عظيما یعناج الى الغضب فتغضب فقال 
الزرج ان لم يكن عظيما فانت طالق GU‏ ر اراد به التعلیق درن الجازاة 
قالوا ان کان الرجل ممحترما ذا قدر یکو مثل هذه الشكاية اهانة له 
لا ُطلق - لن LiKe‏ بالدهاب بل نفقة لعياله يكونى عظيما - ر ان لم يكي 
معترما ذا قدر طلقت * 

۱ رجل قال ان باغ رلدي الختای فلم اختنه فامراتہ طالق QU‏ الفقیه 1891 
ابو اللي ر ح اذا اخر الختان عن عشر سنین ينبغي ان اعرف - a)‏ 
عشر سين نپاية وقت الختان - فا الصبی اذا بلغ عشر سئينى یضرب 
عل ترك الصلرة فیرمر بالختان حتى يکو BU‏ فى التطبير - ر غين 
من النشائع قال 3 يحضت ما لم یؤخر Qua!‏ عن مذتى عشرة He‏ 
وعليه الفنوى - لا هذا ادنى مدة يخصور فيها بلوغ الغلام - فان الصبي اذا 

ل o lest fle‏ اليك يقل لہ dnt‏ براونہ< و Jg‏ ذلك y‏ 
قال احتلمت ل یقبل قوله و لا بعکم يبلرتء ٭ 
( ۶ ن ) فيتصرف ه 








[ r1] 

۲ رجل saca QU‏ ان احتلمت فانت حر فقال الغلام احتلمت 1392 
و هو مشكل قبل قوله - ان احتلامه J‏ يقف gale‏ غيرة فیقبل قوله في 
ڈلک - كما لو قال لامته و هى مشعلة العال اذا حضت نانت حرة 5 
قال لامرأتة اذا حضت فانت طالق فقالت حضت یقبل قولہا - 
محمد رح انه Jak)‏ قول الغلام - و يقبل قول الجارية و المرأة - لان الاحقام 
امريقف عليه غيرة فى الجملة - و لہذا جازت الشبادة على ااحنلام 
بخلاف الحيض ٭ 

Ja ۳۴۳‏ تال امرأنه ر هي حائض اذا حضت فانت طالق فهو على 1398 
حیض فى المستقبل - ر لو QU‏ لها اذا حضت غدا فانت طالق و هو 
:يعام إنها حائض فهو على درام ذلك احیض الى الغد - ان دام الوق أن 
يطلع الفچر مى الغد طلقت - لان الحيضة الثانية لاینصور حدرثہا في الغد 
ف#عمل على الدوام اذا علم - و کذا لوقال al‏ المريضة اذا مريت 
فانت طالق فهو على مرض فى المستقبل - و لو QU‏ ان مرضت la£‏ 
فہو على درام ذلك المرض ظاهرا - و لوقال ima‏ ان( emm‏ 
فانت طالق يقع الطاق كما سكت عن الیمیں ۰ لان الصحة. امزیمتد 
.و في مثله للدوام. حكم البقداء محنمف لجال - كما لوقال dii‏ اذا 
قست و لقاعد اذا قعدت وللبصير إذا ابصرت و للمملوكة اذا ملکنک 
ie vg‏ فانه بعنری كما سکست عی الیمیں = لان fem ball‏ (لبقداه 7 
.و الحیض و المرض و ان کان مما يمتد ايضا ا5 ان الشر ع لما علق بالجملة 

کے سے مت احكاما لايتعلق ذلك بعل جزه می اجزاده فقد جمل الكل شیا واجدا ء : 
نے ۱۳۴ رجل قال لمرأنہ اكر می ترا از كار كرد؛ خويش پوشانم نان طالق 1894 
— المرأة غزلها .إلى زرجہا لينسي لها باجرة معلرمة و دنت ,| 
‘eam — em c‏ 








} ۲۸۷ [ 
اليه الاجر فٹھے الزرج و لبست المرأة 73 بحنت - ان الكرباس كسب 
المرأة I‏ کسب الزرج - و آن الشرط هو الالباس و لم يلبسها و ما لبست 
هي بامرہ فلا عذہف - و أن کان القطى من الزرج فکذلک لا بعنی 
ایضا للمعني الثاني ٭ 

1395 اذا قال لامرأنه انت طالق في صومک غفوت الصوم طلقت حيري‎ ۵٥ 

يطلع الفجر - و لوقال انت طالق في صلونک لم تطلق حتى ترئع و 
نسجی - لانه جعل الصوم والصلرة شرطا فصار كما لو ذکر حرف الشرط - و 
y‏ تال انت طالق لدخولك الدار ار قال لعیضک تطلق فى العال 
و لو قال انت طالق بدخولك الدار ار صحیضک لا تطلق حتى تدخل 
و تعيض - ر کذا لو قال في دخولک الدار ارفي حیضک لا نطلق adm‏ 
تدخل و أحيض * 

۹ امرأة ذهبت الوں منزل رالدها ني قرية اخریی فتبعہا زوجہا و سألبا 1396 
aga‏ الى مفزله فابت فعلف الزرج بطاقها ان لم نذهب الى منزله 
نلک الليلة فخرجت معه و ذهب بها الى aye‏ قبل إنفجار الهج 
قالوا ان كان اكثر الليلة في تلك القرية #خاف عليه الحذك: و ای ذهب 
قبل ان يمضي اثر الليلة يرجى ان ایکون حانثا - رالصحيم انه (بحنت 
اذا ذهيت معه قبل مضي الليلة ٭ 

۲۷ امرأة كانت ممع زوجها في منز رالدها فقال لها زرجها اذهبي معي 1397 
فابت فقال الزرج ان م تذهبي معي فانت طالق UU‏ فخرج الزرج 
— قبله قالوا اي خرجت بعده 
بعیری ل يعد ذلك خررجا معه هنك ٠‏ 

۸ رجل قال امرآنه ان لم تقومي الساعة و نجيئي الى دار رالدني 1398 


s 





[ PAA ] 

فانت طالق نق سے سی ساعنها قبل خررج الزرج و لبست الثياب 
وخرجت ثم رجعت و جلست yia‏ خر ج الزرج اخرجت هي 
(a‏ ر انت دار والدته بعد ما اناها الزیج لا بعشسی - لا المرأة لما 
قامت تتھیاً للخررج لا ينقطع الفور فانها لواخدها البول فبالت ثم لجست 
الثياب للخررج لا بعنست - ال نرئ انه لو قال لها ان لم تجيئي الى 
فراشي الساعة فانت طالق و هما فى التشاجر فطال الكلام J Guias‏ پفقطم 
الفور حنى ار ذهبت الى الفراش لا #عفسف - و ای خافت فوت الصلوة 
فصلت قال نصير بن #حيى رح uie‏ الزرج - لان الصلرة عمل آخر 

بخلاف ما اذا كانا فيه - و قال بعضيم 7 بعنشف * 

۹ رجل اراد اي يجامع امرأته فلم نطارعه فقل لها ان لم ندخلي معي 1399 
البيت فانت طالق فلم ند خل نی الفور ر دخات بعدہ قالوا لى دخلت 
بعد ما سكفت شپونه طلفت ٭ 

۰ رجل دعا جارینه الى فراشه نابت فقال ان لم نجيئي الليلة فانت ipa‏ 1400 
فجارت من ساعتبا فلم يجامعها لا نعنق - و کذا لو قال ذلك لامرنه 
و كذا لو قال لعبدة ان لم نانني الليلة as‏ اضربک فاناه رلم يضربه 
حنث في قول ابي يرسف رح - و قال “حمد رج لا uia‏ و hle‏ 
الفنویی - ولو قال ub‏ اي ام نانيني اجامه‌ک فانت طالق 
فچارت و لم یجامعها لا بعنت ٭ 

۰۱ رجل قال Re eas‏ بالفارسية اگر بخانة می مبمان نرريد فامرأنه طالق 1401 
نذهبوا الى بیته و لم پاکلوا شیا لا يعنت في يمينه ٭ 

۲ رجل قال 7مرآنہ عند خررجها لی زجعت الي مفزلي فانت طالق 1402 
GU‏ مجلست و لم تخر ج زماذا ثم خرجت ثم رجعت فقال الزوج كنت 





[ ۲۸۹ ] 


نوبت الفور قال بعضہم لا يصدق قضاء - و قال بعضهم یصدق - و هو 


4&3 قامرت الا ی غير‎ AJ الخرجة‎ JI بنصرف‎ Aide, ان‎ esc 
e Grae یگوں‎ " ids زوج وان | نوی العور 6 ن‎ vll 


۳ رجل قال امرآنه ان معدت هذا السطے فانت طالق فارتفعت بعض 1403 
السلم لا eit‏ في يمينه هر الصحيم - و لو قال لها أن ارنقيت هذا 
السلم ار وضعت رجلگ عليه فانت طالق فوضعت احدیی تدمیہا 
عاى السلم ثم نذكرت فرجعت طلقت - لن ااعفت تعلق برفع القدم 
على السلم » 

۴ و لو قال ان وضعت تدمي في دار فان فامرأته طالق فوضع احدین 1404 
قدميه في الدارلا بعثمف نی یمینه - لان رفع القدم فى الدار مار 
كناية ye‏ الدخول عرفا فلا عذہی الا بالدخول - اما في هذ: المسئلة 
لما ذكر الارنقاء و وضع القدم على !اسلم نقد بالغ في يميقه فتعلق الحعنكف 
برضع القدم - هذا كما لو قال ان خرجت می هذه الدار او رفعت Kay‏ 
فى Madd‏ فانت طالق فوضعت قدمها فى السكة eim‏ - و لو ذکر 

c |‏ و لم — وضع القدم فى السكة فوضعت احدى قدميها 
- سے لا يحنثك . | 

der ۵‏ قال ان كان الله یعذب آلمشرکین "P‏ طالق * ذنطلق امرأتة 1405 
ut utet uo‏ ۸ يعذب فلا uos‏ ٭ - 

1406 طالق فشیع جنارته لوا‎ ule Use قال ان زرت فلانا حیا.ار‎ op js 


bec E ue? — 


PRE ph tof at 


ITA ۳‏ سب ئا 


ei —‏ قال ان انفقت من مال ااي ue‏ طالق edet‏ الم * 1407 





( م‎ 5> jJ 


لها تحت yas‏ أبريسم له بغیر ام لا ist‏ فی dla‏ + 

۸ رجل تال ان عمرت فى هذا البيت ate‏ طالق فخرب حائط بين 1408 

Eur! هذاالبيت وبين جار له فعمره و قصد به عمارة بيت الجار‎ c 

ها البیت TU‏ #عنف في cin,‏ - و قصد؛ باطل * 

۹ رجل قال اصعابه ان لم اذهب بكم الليلة الى منزلي نامراني 3( 1409 
لنهب بهم بعش الطریق فاخذهم اللصوص و حبسم قالوا 7 بعنت 
F‏ يميئه - ر هذا الجواب یرانق قول ابي حنيفة و حمد (حه‌پما اللہ 
تعالئك - اصل المسئُلة اذا حلف لیشربی الماء الذي في las‏ الكوز اليوم 
فاهراقه قبل مضي الیم Ladic nie: J‏ * 

۰ رجل قال ان رکبت فامرأنه طااق فهو على ركوب الدراب می الفرس 1410 
والجمل و العمار و البغل و نعو ذلک aue‏ ظبر انسان و حائط - ولو قال 
1 ارکب مرکبا فرکب ظهر انسان قال بعضہم بحن في یعیفە - ر قال 
بعضہم لا عن - و هو quel‏ لی الادمي 7 يسم مركبا ہ 

۱۱ رجل قال ان كذنت فامرأتيی طالق فسثل عن امو فعرك رأسه بالکذب 1411 

يحنت في بمینه مالم يتكلم e‏ 

1412 قال ان فرطت نامرآژيي طااق فخرج منه ريم بغير اخنیاره‎ de; T 
في يميفه - كما لو حلف لا يدخل: دار فلا فادخل مکرھا ٭‎ T9 J 

۳ رجل قال ای زیت فامراتی طالق فشہد عدلاں على اقراره بائزنا 1413 
طلفت امرآنه و لا ast‏ - ران شبد عدان بساینة الزنا ( #عخمف في 
alus‏ و لا نطلق امرأته ۔ 5 ای‌شبد ريعة فعدل منہم اثذان لا نطلق ايضا e‏ 

ام رجل قال لامرأته ان فارقنک فكل ,مرأة اضع £d‏ مع رأسها على المرفقة 1414 

نبي طالق فقارقها و نزرج امرأة و وضع رأسه مع رأسها على المرفقة لم تطلق 





۳۰ ۲ 
aj‏ ما اماف الطاق الى الملک ول الىى سیب الملک ٭ 

1415 رجل قال لعجوز انگ امي فقالت لست امک فقال الزوج ان لم افتخر‎ ٥ 
بامومنک فامرأنہ طالق قالوا لا یعنست فی يمينه ما لم يقل‎ 
» بلسانه لا إفتخر‎ 

۷۹ رجل قال لامرأته وفي يدها قدح فيه ماء فقال لہا ان شربته فانت 1416 
طالق و ان رضعنه فانت طالق ر ان صببنه فائت طالق قالوا ترسل فيا 
وبا حنیی يفشف الماد - قال Wye‏ رضي الله تعالى عنه لا حاجة الى 
هذا التعلف xU‏ لواخذ منپا غیسرھا ار دفعت الى غیرها لا يعن 
ي یمینە * 

۷ رجل QU‏ امرآنه ار اشتریت جارية او تزرجت Sle‏ فانت طالق 1417 
واحدة فقالت لا ارضی بواحدة فقال لها فانت طالق ثذتين ان فعلت 
شیا می ذلك فقالت 7 ارضى بثنتين فقال فانت طالق ثلثا ان لم ترض 
gat‏ ر لميقل في هذه المرة ار نعلت شیا من ذلک قال ابو نصر 
ہے علام رج الام wa RAN‏ بغار عازن ها quA‏ ظاهرا ٭ 

۸ رجل قال امرأنه ای طلق فان امرآنه فانت طالق GU‏ و غاب فلان و 1418 
اقامت امرأة العالف Xi!‏ أن الغائمب طلق امرأنه بعد يمير نوجہا 
قال ابونصر الدبوسي رح انقبل هذه البينة و هرالصعیم . لإنبا قامت 
على شرط حقہا فيما پثضرر به الغباشب - و هذا بخلاف ما لو علق طلاق 
امرانه بدخول فان الدار فاقامت امرأة العالف البينة ای فلانا دخل 
الدار فانها تقبل و يقضي بطاق الحاضرة - y)‏ هذه بيفة قامت aue‏ شرط 
حقہا نیما لا ضرر للغانب 9 


9 رجل قال لامرأنه اذهبي الى فان ر استردي منه کذا ر احملیه الى 1419 





ال اعة فان لم تسملیه فانت طالق غذهبت ر لم تقدر على الاستداد 
ثم اسنردت مذہ فى اليوم الثاني و حملته اليه قالوا wt‏ فىيعيفه - لی 
قوله احعليه الى الساعة ننصیص على الفرر e‏ 

۶۰ رجل :ال امرانه cb, yl‏ امني فانت طالق فقالثت الامة انه 1420 
sob‏ و كذبها المولیی كان القول قول المولوی - فان علمت المرأة بذلک 
لم پسعپا المقام معه رلا اں تدعه ان #جامعبها - و ان قال المولئ اكر كردة ام 
خرش آرزده ام كان ذلك اقرارا مفه ر بحن في يمينه ٠‏ 

۱ سفران ضرب امرأئه فخرجت می دارہ فقال لی ام تعودي الي فانت 1421 
طالق ر كان ذلك عند العصر فعادت اليه عند العشاء قالو #عنف في 
يمينه - لان يمينه يقع علىالغور - و ان قال لم انو الفور ا يصدق قضاء - و 
فى المرأة اذا قامت لتخرج QU)‏ الزرج ان خرجت فانت طالق 
فجلست ثم خرجت بعد ذلك بساعة ا یعنست في يمينه e‏ 

۲ رجل قال ان كنت فعلت کدا ایی زن كه مرا aile?‏ است طلاق و قد 1422 
كان فعل الا ان امرأته لم تمن في بيته رقت اليميى حذمف في يميفه 
لن المراد مى هذا الکلام ہوالمذکوحة - و لو كان قال اين زنى كه مرا 
درينى خانه است کذا و ليست امرأته فى البيت الذي عيفه ل9 تطلق 
al!‏ - لی عند تعيين البیت ۱ يراد به المنكوحة ٭ 

۴ مبي قال ان شربت JG‏ امرأة انزرجها فبي طالق فشرب ر هر صبي 1423 
cy?‏ وهو بالغ و ظی صهرة ان الطلاق راقع فقال هذا البالغ آري 
حرامست بره قالوا هذا اقرار مخه بالحرمة فاعرم امراته ابتداه - وقال 
بعضهم ل يحرم aal‏ وهو الصحيم - لنه ما اقربالعرمة ابقداہ و انما اقر 


— 





rar ]‏ ( 
بالسبب الذي تصادقا عليه و ذلک السدب باطل © 

۴ رجل uel JU‏ ای اشقريت بالخبز ماء LU‏ ے طالق فاشنرت من 1424 
السقاء ماء حمله من الوادي تطلق امرأته - وان دفعت اخبز الى 
السقاء و قالت احمل الماء الينا بپذا الخبز قال بعضهم ل بحنت 
في پمینه - الن هذا heel‏ ر لیس بشراء e‏ 

۵ امرأة كانت تبعي في بینہا نقال زوجہا لصبرنه ان لم تخر ج ابننک 1425 
می سذ! البیت و تبکی هناک فبي طالق فخرجت المرأة ثم دخلت 
وبکت قال الفقیه ابر الليمي رح ان كان يسمع بكائها فى البیت Je]‏ 
طلقت اذا بکت - لانة انما منعپا من البکاء اجل ذلک - ر أن لم يكن 
كذلك ناذا خرجت قبل ان تبکي بعد اليمين بطل اليميي فلا نف 
ببكائها بعد ذاک © 

۹ امرأة قالت Gay‏ ان خبزت حتى نأکل فجاريتي حرة فغبزت لجار 1426 
لہا فاكل منه الزرج لا تحن - أن معنن کامہا yl‏ خبزت اجلک . 
ناذا لم خبسز اجله لا eia‏ * 

۷ رجل قال امرأنه ای دخلت داز فان ير مرادي و هوائي فانت طالق 1427 
فارادت ا تذهب al‏ داز فقن فقال لها تومي زو بر من چه می‌آید 
هذا وعهد لیس بان - uU‏ دخلت بسن . ۱ 

۸ رجل قال الحدی امرانیه حیں سالت منه طلق ضرتها اني لو طلفنها 1428 
فانک تطلقیی فقالت رضيت فطلق ضرنها ثم قال id‏ استبرئی ثم 
انکر الطلق قالوا 3 يسع لهذة المرأة المقام مع - فان ارادت ان ترجع 
اليه و لم یکی طلقہا Lai‏ قبل ذلک يحلف Wl‏ ما اردع بکلامک 





۲٩۴ ]‏ [ 
الذي تکلمت اکثر من واحدة فان aol‏ ان بحلف لم ترجع اليه - و أن 
حلف رجعت اليه بنكاج جديد ٭ 

ihal ۹‏ كانت مع زرجها فی بيت قريب لها فقال لها فى الليل ای 1429 
بت اللسل في هذا البیت فعلال الله علي حرام فخرجت من 
ساعتها ر باتت في موضع اثاها زوجہا فالوا ای اراد الزرج تحویلها بذفسها 
7 حفرى - و القبل في ذلک قوله ٭ 

۰ وذکر فی الجامع الصغير رجل QU‏ لامرأنه بالفارسية اگر نو امشب 1430 
در خانه باشي فانت کذ| فخرجت مع زوجها می ساعنها و بانمت معه 
في مفزله قالوا ای اراد بذلک ای تفتقل بمتاعها و قماشها eim‏ ای 
ترکت تماشپا مه - ر اں اراد النقل بذفمہا لا غير لا #حفرف - و ا اشكل 
على المرأة -علفته - فان حلف فحسابه على الله تعاليي - و هذا ظاهر فیما 
اذا وقت فقال اکر gt‏ زوز اینجا باشي - و ان رقت بسنة yf‏ ذلک 
على انفقال بففسبا ر مفاعہا - ران لم یوقت و لم يك له نية رات 
اليميى يعمل على الاننقال بغفسها ٭ 

۳۱ رجل اراد السفر فعلفه صهره و قال اں غبت بعد هذا عي امرآنک 1431 
فلم ترجع اليها عفد راس الشہر نامرانک طالق فقال الخنى بالغارسية 
هصت و لم یزد على ذلک ثم غاب اكثر مى شهر طلقت امرأته - انه 
اجاب كلام الصهر و الجواب يتضمى اعادة ما فى السوال فتطلق امرأنه e‏ 

۲ رجل حك que‏ رجل فلما بلغ الى ذكر الطلاق خطر بباله طلق 1432 
امرآنه انى نوی عفد ذكر الطلاق اسنيناف الطلق ر كان كلامه موصولا يصلم 
الیقاع علوي امراته یتح الطقق ade‏ امرأته - و ان لم يذو طاق امراته 

( r^ [ 





( r9] 
ا( نطاق امرأنه و ان کان يصلم لايقام على امرأنه - لانه اذا کان موسرلا‎ 
کان *عمولا على الحكاية ٭‎ 

۳ رجل له اربع نسرة دخل بهن فقال کل امراة لم اجامعها منكى الليلة 1433 
ol aN‏ طرالق فجامع واحدة فطلع المجر طاقت الني جامعہا ثلنا 
انه جعل تک جماع الواحدة شرطا لوقوع الطلق على الجواقي بكلمة 
نوجسب تعمیم النساء - ر فى الني جامعها رجد شرط طاقها ثل مرات 
ر هو ترک pla‏ النات نتطاق هي انا - اما في غيرها رجد في ge‏ 
کل واحدة شرط الطاق مرنين بنرك جماع غیرها فتطلق مرتین ٭ 

1434 قیل له الک امراء غیر هده نقل کل امراة لي نبي طالق‎ aj tere 
لا تطلق امرأنه - و هذا بخلاف ما اذا قالت المراة لزرجها انك ترید ان‎ 
تتزرج علي فقال ان نزرجت امرأة فهي طالق فابانہا ثم نزرجها نطلل‎ 
مرة اخریی - و كذا لوقاات له امرأته انكف تزرجت علي امرأة‎ 
فقال کل امرأة لي طالق تطلق المخاطبة الا نی ررابة عن ابي برسف‎ 
رح - و الفرق ان كام الزرج في هائين الءسئلتينى بناء على كام المراة‎ 
نتدخل في کامه ما دخل في كلم المرأة و المذكور في كلام المرأة فی‎ 
المسئلتیی امرأة و هذا الاسم يتنارل آية امرأة كانت فقدخل المخاطبة‎ 
في کلام الزرج - اما فى المسئلة الارلیر قول السائل الگ امرأة غير هذه‎ 
» جواب الزرج‎ UUL المرأة بعال ما فلا‎ ie لا یتفارل‎ 

۵ رجل تال لامرأنه انت طالق غدا اذا دخلت الدار یلغو ذکر الغد و يتعلق 1495 
الطلاق بدخول الدار- حنى لو دخلت في اي رقت کان تطلق - رلوقدم 
bya‏ فقال نی clio‏ الدار فانت طالق lae‏ | پتعلق ibl‏ فى الغد 
(wr)‏ يتعلق طلاق الف بالد خول ء - 


^ 





] ۲٩۱ j 
٠ انه جعل طلق الغف جزاء الدخول‎ - Jail بدخول‎ 

۹ ر لوقال sl‏ ان دخلت الدار فانت طالق و طالق وطاق لے 1486 
كلست نانا فالطلاق اارل و الثاني یتعلق بالدخیل - و الطلاق الثالسی 
يتعلق بالشرط الثاني - لو دخلت الدار تطلق ثفتین - و لو تعلست 
Ub‏ طلقت faa],‏ ۾ ٠‏ 

۷ ر (JU y‏ ان خلت الدار فانت طالق ای كلست نا کان الطلق 1437 
المعلق بالکلام جزاء للدخول حتوں لو كلمت قبل الدخول فی الدار ثم 
د خلت الد از لايقع op‏ ۰ 

۸ رجل قال امرأنه انت و من دخلت الدار مى نسائي طالق طلقت ۱488 
المخاطبة للحال - فای دخلت اله‌ار و هي نی العدة طلقت اخرون 
لی الدخول فى الخطاب الخاص ل یمنع الدخول فى الخطاب العام ٭ 

۹ ر کذ! لو JOU‏ امرأة من نسائي تدخل الدار فبي طالق و فلانة 1489 
طلقت فانة للعال - فان دخلت الدار و هي فى العدة طلقت اخرین ٭ 
۰ رکذا لو قال كل امرأة انزرجها فپي‌طالق وفلانة لامرأة له اخرئن طلقت 1440 
فلانة للعال - و لا يفتظر الفزرج - فا تزرجہا بعد ذلك طلقت اخریي ٠‏ 

۴۱ و لو قال لامرأته انت طالق ر فلانة ان تزرجها لا تطلق امرانه حنں 1441 


Bl ej‏ ٭ 

۴ و لو قال انت ر فلانة طوالق ان تزرجتها لم يقع الطلق على راحدة 1443 
ago‏ ین زرج پان * 

۳ ر لو قال انمتا و BY‏ طوالق ان دخلت غانة الدار ا يقع الطسلق ۱443 
حتى ندخل فانة ٭ 


( ۴ ن )فی العال ٭(ح ن ) ان تزوجتہاء 





[ rav j] 

1444 رلو قال كل امرأة لي طالق و انت طالق لزمہا نان - و لسار الفساء‎ IPPP 
9 واحدة‎ fuel, 

۵ و لو قال انت مې دخلت الدار می نحائي طوالق فبي طالق 1445 
حیں سکت - را دخلت الدار و هي فى العد؟ لزمتہا ise!‏ © 

۹ ر لوقال لعبدہ انت حر رمى دخل الدارمى عبيدي gic‏ المخاطب 1446 
للعال - نار قال عفیت تعلق عنقه بالدخرل 7 يصدق قضاء ٠‏ 

۷ رجل قال امرانه كل i‏ انزرجها ما دمت حية فبي طالق 1447 
لا نی خل المخاطبة فى اليميى - و کذا لو قال كل امرأة انزرجها ما دامت 
UU‏ حية ( تدخل UD‏ فى ٠ pee)‏ 

۸ ور لو قال كل امرأة اتزرجها باسمک فبي طالق فطلق هذه ثم تزرجها 1448 
لا نطلق و أن كان نواها عفد الیمیں - كما لو قال كل امرأة انزرجہا غيرك 
فبي طالق ا ندخل هي فى اليمين ر أن نواھا ٭ 

۹ رل قال امرآئه ار تزرجت علیک ما عشت فعلال الله علي حرام 1449 
ثم قال ان تزرجت Gl‏ فالطلق علي راجب فنزرج عليها بقع علوي 
کل راحد؟ طلقة ر يقع نطليقة اخریی يصرفها الى ایتہما شاء - الى dj‏ 
نال الله علي حرام جعل یمینا بطلق كل من كانت في نکاحه رکلم 
الثاني يميى بطلاق راحدة می نسائه بغير عينها فاذا نزرج امرأة انصلت 
الیمینای فيقع yde‏ كل راحدة منہما نطليقة بالیمیری اثرليي - ر باللام 
الثاني على قول مى تحے هده اليمينى يقع طلاق آخر ade‏ راحد؟ 
بغير عينها يصرفه الي ایتہما شاء - قال موانا رضي الله aud‏ عنه و في 
هذا الجواب نظر - لی الكام الثاني بميي بطلاق راحدة بغير عینها و كما 





] ۲۹۸ [ 
نزرج امرأة رقعت ude‏ کل واحدة منهما نطليقة نبانت الحدينة ا الى 
عد8 فييف یملک مرف الطلاق الثاني الیها e‏ 

۰ رجل له اربع نسوة تال کل امرأة لى طالق اذا دخلت هذه الدار 1450 
ثم طلق fuel,‏ بعینها تطليقة بائنة ثم خل Ja)‏ رهي فى العدة 
طلقی جمیعا » 

۶۱ رجل قال كل امرأة لي طالق و يفوي بذلک من کانت فی نکلحه 1451 
ومن يستفيدها بعد ذلك لا يقع على من يستفيدها ٭ 

۲ رجل قال كل امرأة انزرجها فبي طالق ان كلست AGU‏ ثم تزرج 1452 
( بقع الطلاق عليها - و لو کلم ثم نزرج ثم كلم طلقت المتزرجة بعد الكلام 
الول ذكرها القدوري رح ٭ 

۴ رلو قال كل امرأة اتزرجها فبي طالق ان کاست فانا فتزرج ثم كلم ثم 1453 
E‏ تم الم 3 ABI git‏ * 

۴ ر لو قال کل امرأة انزرجپا فبي طالق كلما کلمت Ub‏ فتزوج امرأة 1454 
لم طلقت - فان نزرج امرأة اخروی ثم کلم انیا طلقت المنكرحة 
الرلئ نطليفة اخرئ بهذا الام ان كانت فى العدة - ولا نطلق 

۶ رجل قال لمرانه ان لم تكوني حاملا فانت طالق UB‏ فجاءت بولد 1455 
اتل من سفتين بیم می وقت الیمیں ل تطلق نی الحكم - فان جادت 
كثر می سننين بیرم طلقت - ران حاسمت بعد اليمين يقربها احتمال 
. أن Late ag‏ - ركذا اذا لم تحض لايفنغي له ان يقربها udm‏ نضع * 

1456 لی قلت لک انت طالق فانت طالق فقال قد‎ ul تال‎ Je) iP" 








] ووم [ 
طلقنک تطلق اخرى فى القضاه - فان عفن طلاتا بذلک القول ديى فیما 
بيئه و بين الله تعالیی ٠‏ 

۷ رجل قال لاجنبية ان طاقنف فعبدي حر يصم ذلك ر يصير كانه 1487 
قال ان نزرجنک و طلقنک فعبدی حر - ولوقال y‏ طلقنک فانت 
طالق ثلثا ل یصے هذ اليمين ٭ 

۸ اذا قال للمنکوحة نكاها فاسدا ان طلقڌک فالیمیں على الطلاق باللساں ٭ 1458 
۹ رجل حاف لیطلقی فلانة اليوم GU‏ وفلانة اجذبية لو امرأة طلقہا هو GU‏ 1459 
فيميفه علوی أن يطلقبا باللساى - وهو كما او حلف لينزرجي فلانة 
الیرم ر هي مذكوحة الغير و مد خولته كانت اليميى على الفكاج الفاسد e‏ 
۰ رجل قال لامرأته ان دخلت الدار ان دخلت الدار فانت طالق تال 1460 
ذلك في دار واحدة فدخات الدار مرة راحدة طلقت استحسانا - ر 
کذا لو قال ان تزرجنک ان تزرجنگ فانت طالق فنزرجها مرة راحدة 
-adii‏ و أن قال ای ٹزرجٹک فانت طالق اى Sing‏ ار قال اذا 
مخلت الدار فانت طالق اذا دخلت هذه الدار لا تطلق ما لم تدخل 

مرتییی و لا نطلق ما لم ینزرجها مرتیں © 

۴۱ رجل قال لامرأته طلقي اية نمائي شثت لیس لہا ار تطلق نفسها 1461 
في ظاهر الرراية ۰ ر عي ابي يوسففب رح لها أن تطلق نفسها - و كذا لو 
قال نسائي كلهن طوالق لی شت فقالت endi‏ يقع الطقق علیہا 
و على غيرها في قرل ابي یوسف رح ٠‏ 

1462 و لو قال لها امر نصائي بیدک قالوا ليس لها لی تطلق نفسها - ر عي‎ er 
٠ ابي يوسف رح لها لی تطلق نفسها‎ 
» ت) و لو قال‎ ۲ ( 


+ "ar 








[ ۳۰۰ [ 

۴ ر لو QU‏ نسائی كلهن طوالق ان مخلت الدار فدخلت طلقت هي 1463 
وغيرها . 

۴ و لو à JU‏ نسائي شنت طلاقها نهی طالق نشاءت طلق الكل 1464 
( تطلق الا راحدة - و۔لو قال LT‏ نسائي شاءت الطاق فهي gb‏ 
نشئی طلقی ٠‏ 

۶ رجل قال امرانه انت طالق غدا ان شت كانت المشيئة اليها نی 1465 
ail‏ - ر لو قال ان شت فانت طالق غدا كانت المشيئة للحال في قول 
محمد رح - ر قال ابويوسف رح المشيئة اليها فى الغد فى الفصلين 
رھورولیة عن ابي حفيفة رحمه الله تعالى - و قال زفر رح المشينة الیپا 
فى العال فى الفصلين - و كذ! قال ابو حفيفة رحمه الله تعالیی e‏ 

5 فا قال الرجل لامرأته اختاري غدا ان شعُت ار امرک بیدک la‏ 1406 
لے شنت او قال ان شنت فاختاري غدا ار قال ار شنت نامرک 


MES —‏ العشيئة فى الغد ٭ ۹ 
۷ ركذا لو قال اں شثت فطلقي نفسک غدا لم يكن لها ان تطلق نفسها 1467 
حقوں apt‏ الغد * 


۸ وكذا لر قال انت طالق اذ' د خلت الدار ان شنت قال ابو پیسف 1468 
رج وهوقول ابي حفیفة رحمه الله تعلی المشيئة بعد الد خول ٭ 

8 ر لو قال انت طالق راس الشهر ان شت كانت المشيئة لها 1469 
راس الشهر ه 

۰ رجل قال لامرانه انت طالق GU‏ ای شذت فقالت انا طالق فهر باطل 1470 
un‏ 


رانو قالمى انا طالق se UU‏ ثلت ٭ 


ا ےس 
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۱ رجل قال لامرأته طلقي نفسک عشرا ای شثت :قالك طلقت نفسي 1471 

JUI pe‏ نفسک واحدة ان شنت نقالت قد 
شنت UD‏ يقع api‏ قول ابي حفيفة رحمه الله نعالئ - و قال 
ابو پوسف رح يقع راحدة ہ 

۴ ر لوقال لها طلقي نفسک ان شت وطلقي نلانة امرأة له اخریی 1472 
ا شنت فقالت فلانة طالق و انا طالق ار قالت انا طالق و فلانة طالق 
طلقنا جميعا قال محمد رحمه اللہ تعالیی ٠‏ 

۳ و là‏ لو قال لامرأته انت طالق واحدة ان شنت و انت طالق (Ai‏ 1473 
ای ete‏ فقالت قد شنت راحدة قد شت ثذنيى اذا رملت نبيی 
طالق GL‏ ٭ 

۳۴ ور کذ! لو قال طلفي نفسک اں شنت ر اعنقي عبدي ان شنت 1474 
فبدأت بطلاق نفسها ار اعتاق عبده صم - قال اذا کان الطلاق و العتاق 
من قبل الزرج فهما امر del‏ — اامر من يدها بايهما بدأت 
ولو قال لها زوجها طلقي نفسک أن شثت ر قال لها رجل آخر اعنقي 
عبدي ار شت فبدأت باعتاق العبد قبل الطلاق خر ج الامر ^ 
يدها - قال من قبل انها اخذت في عمل غير الطلاق ٭ 

1475 فى طاتک اليوم فقال فقن‎ Us انك طالق ان لم‎ ail nd رجل قال‎ Ii vo 
© لااشاء لانطلق - لان له ان يشاء فى اليرم‎ 

۴۷۷ قال لامرأنه انت طالق راحدة ان شنت فة الت wia ett‏ 1476 

ہےر لانطلق ٭ 
۳۴۷۷ قال لامرأته طلقي نفمک واحدة بائفة لى شنت فطلقت نفسها 1477 
— ——— — 


۳ 


کو ]ای SU‏ 4 








L SJ 
واحدة رجعية لا يقع شي في قول ابي يوسفا رح ر هو تیاس ترل‎ 
e الله تعالئ‎ dom) inis ابی‎ 
1478 املك الرجعة إن شنت فطلفشت‎ Fatal, لہا طلقي نفسک‎ JU ر لو‎ ۸ 


wy? T 4 — کب دول یی‎ T Sdal, ty LIL Taal, نقسہا‎ 


في مشيئة البائنة مشيئة امل الطلق - ولا يقع شيرع في قياس قول 
ابی حذيفة رحمه الله تعالى - لانہا ما انرس بمشيدة فوض اليها فلا يقع 
كما لو قال لها طلقي نفسک Fan},‏ فطاعت نفسہا Ul‏ لا یقح T ee‏ 
ترل ابي حنيفة رحمه الله تعاليں * 

۹ رجل قال لغیره طلق امراني AL‏ الله تعالى و ششت uil‏ المخاطب 1479 
لیقع - و کدا لو 5 لامرأته انت طالق ان شاءالله ر شنت لايقع شيرى © 

۰ رچل قال لامرأته انت طالق ان شذت رشنت رشت فقالت 1480 
شئت لیقع شیبی حنى تقول ناست مرات شثت ٠‏ 

۱ و لو قال لامرأته انمت طالق متىي شئت فقاات فى امجلس ار ۱481 
بعده لا اشاء لا تخر ج الامر من يدها - و کدا نو قال انت طالق a‏ 
ابیت نقالت لا آبي ٠‏ 

۲ ر لو قال لها طلقي نفس UU‏ اي ششت فقالت انا طالق gi‏ شيرع © 1482 

۳ و لو قال لها طلقي نفسک ان ششت فقالت قد ششت ان اطلق 1483 
نفسي کان باطلا » x‏ 

1484 رجل قال لامرآته طلقي نفسک اذا شت ثم جر الرجل جفونا مطبقا ثم‎ (PAP 
طلقت المرأة نفسہا قال “حمد رح كل شيى یملک الزرج ان برجم عن کلام‎ 
٠ its يبطل بالجنوى - وکل شيب لم يكن له ان یرجم عن كلامه يبطل‎ 
"4 ن ) اشام الله تعالی و شلت نطلقہا المخاطب لا تطلق‎ ۲ ( 


Lr] 





۳۰۳۹۳ 

JU Jay ۵‏ امرآنه انت طالق ان شتت واحدة وان شثت ثنتیں 1485 
فقالت قف دحت US‏ طات GU‏ ٭ 

۹۷ ر لو JU‏ انت طالق UD‏ و فلانة Eas],‏ ان شنت فشاءت واحد؟ لفلانة 1486 
طا نے foal, Gb‏ ر Qh‏ عنها nl)‏ * 

J>, ۷‏ قال ul‏ — ران لم تشائي GSU‏ طالق - فهذه 1487 
المسئلة على رجوة - Uie‏ 2 يقفم المشيئة Qui‏ ان شثت و ان نشائي 
فانت طالق او قدم الطلاق فقال انت طااق ان m‏ وان لم نشائي - ار 
وسط الطلاق فقال ان سثت فانت طالق و ان لم تشائی - و کل ذلک لول 
رجہیں - احدهما اذا اعاد كلمة الشرط فقال ان شنت ر ان لم UU‏ فانت 
طالق ار لم يعد و ذكر حرف العطف فقال yl‏ شنت ر لم تشائي فانت 
طالق - و الالفاظ GE‏ المشيئة والاباء والكراهة - فان لم يعد كلمة الشرط و 
عطف لايقع الطلق فى الرجوه الثلثة قدم الطلاق على المشيئة ار اخر او وسط 
لان عند حرف العطف يتعلق الطلق بالمشينة و عدم المشيئة كما لر قال 
ی اكلت و شربت فانت طالق Bh yi‏ يتعلق Up‏ جميعا و الجیع 
ہیں المشيئة وعدم المشيئة لا ینصور فلا يقع الطلاق ابدا - ر ان آعاد كلمة 
الشرط و قدم المشيئة يقال ان نت و ان لم نشائي فانت طالق لايقع 
الطلاق ابدا - e)‏ عفد pa‏ الشرط يتعاق الطالق بالمشيدة T‏ المشيئة . 
جميعا كما او قال ان اكلت ران شربت فانت طالق يتعلق Up‏ 
فلا یصے الیمیں - و کدا لو UU‏ ان شدّت ر اي ابیت نانت طالق او ذكر 

الكراهة مكان الابا و خرس اد سوب فقال انت طالق أن 

(ur)‏ اذا قدم المشيئة © (or)‏ وان اعاى كلية الشرط ان 
قەم المثیلة ٠‏ ; 





[ ۳۰ ] 
شنت وان لم Q JUS‏ فقالت في — — طلقت لوجود 
المشيئة - و كذا لو قامت عري ale‏ قبل Vl‏ تقول Ut‏ طلقت - لا 
عند تقدیم الطلاق یتعلق الطللق باحدھما - كما لو قال انت طالق ان اکلت 
ر آں شربت فاذ! قالت ششت طلقت لوجود المشيثة - و کذ! لو قاصت 
سس جلسہا قبل ان تقول Ut‏ طلقت لعدم المشیئثة - و ان وسط الطلاق 
نقال ای شدّت فانت طالق وان لم تشائي فهو بمفزلة ما لو قدم الطلاق 
على الشرطين لما عرف فى الجامح الکبیر - وان ذکر الباه و قدم الطقق 
QU‏ انت طالق ان شنت و ان ابیت فقالت شنت او قالت ابیت 
بقع الطللق - لان الشرط احدھما - ر ان قامت عن *جلسها قبل ان تقول 
ینا لايقع - لان الشرط احدهما و لم یوجد - و اما المشيئة Pal;‏ للعرف 
ركذا الاباء - لان الاباء فعل ر الفعل یعرف ios!‏ بخلاف عدم المشيئة و 
کل ذلك يكو بلسانه لا بقليد - و الكراهة بمنزلة الاباء - و ان وسط الطلاق 
نقال اں مت فانت طالق codi‏ بمفزلة ما لو قدم الطلق ۔ 
تال محمد رح هذا اذا لم يفو شیٹا - فان نوی وقوع الطلاق دون التعليق 
بقع الطلاق فى الوجوة كلها قدم الطلاق على الشرط و آخر ار وسط - لانه اذا 
نوی الايقاع يصير كانه قال انت طالق ششت ار لم نشائي ار قال انت 
طالق eds‏ ار ابیت - و لو قال لها انس طالق aq‏ شثت و ابیت 
نھر على المجلس و غيرة و لاتطلق حتى تقول شدّت و ابیت بخلاف 
NINE — diim und‏ 
— قالت شثت طلقت nd‏ المشیثة « (or)‏ قبل 


ا ون ن المشية و ان وسط الطلاق الا ٭ 


c gi 
od 
— 


TE 








Er] 
منى نلوقت فلا خر ج‎ Li تقلمت باحدهما يخر ج اامر می يدها اما‎ 
من يدها اذا تکلست باحدھما - الا يرن انه لو قال لہا انی طالق‎ pa 
من شت فقالت في ملس ار بعده ا اشاء لا يخر ج الامر می يدها‎ 
* و لہا اي نشاء بعد ذلك ۰ و کذا لو قال منین ابیت‎ 

۸ و لو علق الطاق dco,‏ الله تعالیی فقالت انت طالق أن شا الله 1488 
Q4,‏ ار تال ان مب ار رضي او اراد او قدر لا يقع الطاق - و كذ! لو 
قال انت طالق ما شاد الله ار قال الا ان يشا الله ار قال ان لم يشأ الله « 

۹ و لو (JU‏ انت طالق كيف شاء الله بقع الطلق راحد؟ رجعية - ر كذا 1489 
لو قال انم طالق و ان شاء الله ٭ 

۰ و لوقال yl‏ شاه الله فانت طالق لا تطلق في قولهم ٭ 1490 
۱ ولو قال yi‏ شاء الله انت طالق لا تطلق في قول ابي يوسف ر ج 1491 
و تطلق في قول محمد رحمه الله - ر الفنوئ على قول ابي يوسف رح 

و كذا لو قال اي شاء الله و انت طالق ٠‏ 

۲ و ET‏ ابويوسفب و “جمد رح ان الطقق المقرون بالاستثناه في 1492 
موشح يصم الاسنثناء هل يكون يمينا ۔ قال ابریوسف رح يكون یمیفا - qd‏ 
لو قال #مرانه ای حلفت بطانک فعبدي حر ثم قال لها انت طالق 
اى شاد الله aia‏ بصم الستثفاه عندهما #حنث في قول ابي iy‏ 
رح و قال محمد رح لا يكون يمينا رلا بعت - و على هذا لوتال 
wil)‏ انی طالق ای دخلت الدار و عبدي حر آي کات فانا ان شاو 
الله على قول ”عمد یفصرف ااستثناه الى الطلاق ر العتاق جميعا 
( م ن ) فم اختلف ابو يوسف و ميد رحمهيا الله تعالی إن هذا اللفظ وهو 
الطلاق 'المقرون ا: ۰ 





LEUTE S 
قول ابی پوسف رح یفصرف الاستثناء الى الیمیں الثانية كما‎ ats 
لوڈگر مکی الاسنثناء شرطا ٭‎ 


۱۳۹۳ ر لو JU‏ انیت pe‏ باراذء alice 1 dle AU!‏ ار بمشیته J‏ بررضاه 1408 


(۴ 


( تطلق - و کذا لو ذكر Ke‏ حرف لباه كلمة في Ja‏ انت طالق فى 
daz‏ الله ار في ارادنه أو ني حكر الله ار في امه او في تضانه 
ار في قدرنه ار في نقدیره لا نطلق 

JU y, ۴‏ انت طالق في ple‏ الله ار فی معلومه تطلق و لو ذکر حرف 1494 
الم نقال انمث طالق لمشية الله ار لمحبنه ار اقضائه ار عيرها می BAJ‏ 
نظلق - ر لو قال انت طالق بعوں الله او بعکم اللہ ار بقضائه لو aalas‏ 
ار بقدرنه نطلق ٭ 

| ومن شرط ضحة الاستثناد عند مشالغفا رح ان يكر الاستثناء مسوعا 1495 
حیمف لو فرب انسان اذنه الى فيه يسمع ۰ و يضم استثناء الاصم - ر می 
شرط ie‏ ااستثفاه ایضا ان يكوى موضولا ر لا ینقطع بالتقف س و 
( بالعطاس ر الچشاء و لا يتخال النداء بين الاستثناء ر بين ما قبله 
ade‏ و QU‏ انت طالق يا عمرة انشاء الله صم ااستثناء - و کذا JU y‏ 
انث طالق يا زانية انشاء الله يصع الاستئناه ٠‏ و كذا لو قال انت طالق ثلثا 
8 واجد؟ بص استثناء الواحدة ر بقع لفقا - ر PEGA y‏ 

_ حلی یطیب قلبک ان شاه الله يكون فاصلا فیقع الطلق و لا يصم الستثفاه‎ Ki 

۹ رجل قال لامراته انت طالق ان شاد الله انت طالق عندنا يتصرف 1496 

— الى اثرل - ر بقع راحد؟ AL‏ الثاني - ae‏ قول )€ 
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— ۱ 3 7 ۲ن( انت الق مس او plane‏ ار في امر الله ار في قضائه » 








CE 
شيرى ٭‎ plo ينصرف الاسدئفاء اليهما و لا‎ 

۷ ر لو قال انت طالق UU‏ اي شاء الله انت طالق طلقت fe!‏ راحد:۰ 1497 
۸ ر لو قال انت طالق واحدة ان شاء الله و انت طالق aXX‏ ان لم 1498 
يشا الله قالوا لا يقع شيى - و هذا الجواب على قول محمد رح ظاهر 
لان عفدة ALI‏ ابطال تقدم ار تأخر - و قوله ان شاه الله ر قوله ان لم 

يشا الله كل واحد مفہما استثفاء نیبطل الكل - و على قرل ابي ey‏ 
رح الاسنثناء نعليق فالطلاق االول تعلق بمشيئة الله و الذاني تعلق بعدم 
ا UNA‏ شيا طا ivi‏ یں ME e‏ و سے 
بوقوع الطقق - و لى باللام الثاني يتعلق الطلق بعدم المشيئة فلو ü‏ 
c‏ بوتوم الطلاق نظهر rte‏ مشيئة الله تعالی فيبطل می حیت يصم فا يصم ٠‏ 

۹ ولو قال لامرأته انت طالق الیرم واحدة ان شاه الله و ان لم يشا 1499 
فثفتين فمضىى الیرم و لم تطلق قال ابويوسدف رح بقع ثنتان - لن الله 
تعالىى لوشاء رقوع الواحدة لاجرئ على لسانه الطلاق نی اليوم فاذا 
مض اليوم و لم نطلق انعدمت المشيئة - و ار ilb‏ فى اليوم واحدة 


2 ینزل اکثرمی ذلك * 
[Dee‏ و لو قال انت طالق UU‏ و GU‏ ان شاه الله على قول ابي حفيفة رحمه 1500 
الله Aad‏ نطلق s UE‏ 


۱ و کذا لو قال لعبدہ انت حر و حر ان شاه الله ia,‏ العبد عند 1501 
ابي حفیفة رحمه الله تعالى - لی bet!‏ الثاني رقع لغرا فيصير ناما 
ہیں الاستثفاء و LUN‏ و قال صاحباہ AT‏ صحيم و 3 يقع الطالق 
و العقاق - و علس هذا الخلاف لو قال انت طالق UU‏ و واحدة ان شاه 
الله عند يي Migs‏ رحمة الله تال يقع التاسی و لو قال انت طالق 





EES 
* ای شاء الله صم ااستثناء في قولهم‎ UU و‎ tual, 

۴ رجل طلق GU allel‏ فشہد عنده عدلان انگ استثنیت Iyapa‏ و هر 1502 
( يذكر ذلك قالوا ان كان الرجل فى الغضب يصير #عال بجری ide‏ لسانه 
مالا يريك و ا Bax?‏ ما يجري جار له ان يعتمد على قولهما - و الا فلا ه 

۳۴ اذا ادعت المرأة الطلاق فقال الزرج كفنت قلت لها انت طالق اي 1503 
شاه الله فكذبقه المرأة فى الاستثذاء ذكر فى الروايات الظاهرة ان القول 
قول الزوج - و عند بعض المقاخرين لا يقبل قوله الا ببينة - و لو قال 
الزرج طلقنک امس ر قلت ان شاء الله في ظاهر الرراية يكون القول قول 
الزرج - و ذكر فى الفوادر خلانا بين ابي يوسف و “عمف رح - فقال علوں 
تول ابي یوسف رح يقبل قول الزرج و لا يقع الطلق - ر علق تول محمد 
رح يقع الطلاق ر لا يقبل قوله - و axe‏ الاعتماد و الفتویٰ احتياطا لامر 
الفرج في رصان غلب slat‏ الناس ٭ 

۴ ر لو خالع امرأثه ثم ادعىى الاستثفاء نی الخلع في ظاهر الرراية هذا 1504 
و الطلاق سواء - وان ذکر البدل فى الخلع: فقال خالعنک là$ ude‏ 
فقبلت ثم ادعیی الاستثفاه ذکر عصام و غیره انه لایصدق قضاه اذا اخذ 
على الخلع جعلا ر اراد باخف العمل ذکر البدل فی الخلع لا حفيقة 
الاخذ - ر كما لا یصدقه القافي نیما USS‏ لا تصدته المرأة - و ان شهد. 
الشهرد بخلع ار بطلاق بغير استثفاء قال فى السير الکبیر اذا اختاف 
الزرجان فقال الرجل قلت المسيم ابن الله في قول الفصاري و قالت 
المرأة لم تقن قول الفصاري كان القول قول الزرج مع يمينه - فان چارت 
المرأة بشهرد فقالوا سمعنا يقول المسيم ابن الله و لم يقل شیثا آخر 
— — — — — — ۱0۳۳ 


( م يي ) علب على الذامي القساد . 





a sich 
pr و قال الزرج قلت قول النصاري ال انهم لم يسمعوا فان القاضي‎ 
شهادنهم - ويغرق بیفە ر بين المرأة - وان قال الشهرد ا ندري قال‎ 
ذلك ام ( الا انا لم نسمع مفه شیا غير قوله المسيم ابن الله ل یقبل‎ 
القافی شهادنهم حنیی شهدرا اذه لم يقل معها غيرها - ر جعلوا دعری‎ 
VETE الاستثفاء فى الطللق کذلک ۰ قال شمس الائمة الحرخسي رح‎ 
المسائل التي يقبل فیها الشهادة على النفي - و لو جري الاستثفاء على‎ 
Jia لسانه م غير قصدہ ار استثفیی ولا يعرف معنی ااستثناه قد مرقبل‎ 

۵ رجل قال لامرأنه انت طالق و طالق و طالق ای شام الله يصم 1505 
الاستثفاء و لا يقع شيك ٠‏ 

1506 انت طالق و طالق و طالق و طالق ان شاءالله قالرا.في‎ QU و لو‎ ٥٥ 
قياس قرل ابي حفيفة رحمه الله تعالىى بقع الثلست - لانه تغلل ہیں‎ 
الثلہی و بين ااستثناه مالا حکم له فيلغو فلا يصع الاستثفاء - كمالر‎ 
سكت بعد الثلہی قبل الاستثفاء - و على قول ابي يرسف ر محمد‎ 
٠ رحمهما الله نعالىى ا يقع شیی‎ 

۷ قال رضي الله نعالى عنه ر لو قال لامرأته انت طالق نفنییی ر VE‏ 1507 
الا isal,‏ طلقت UD‏ ٭ 

۸ رو لو قال انت طالق ثثتيى Gali,‏ ثفتين يقع نغتاى ١‏ 1508 
۹ و لو قال انت طالق ثفقیں ni,‏ ال UU‏ طلقت UU‏ - انه لا رجه 1509 
ني يجعل هذا استثفاء الثلہی: می الثنتين 7 می الثفقیری اثرلمی ر ۶ 
P‏ رجه ان #جعل هذا استثفاء الثلمى مفهما جميعا فيكو 

o یره‎ AL! JR isiy راحد؟‎ Galt منستتنیی مي كل‎ 


( من ) واحدة ر نصقا , 








۳ 
۰ اذا قال لامرأنه انت طالق اربعا الا UD‏ يقع ,]$32 e‏ 1510 
ى طالق عفرا ا( تسعا كانت تطليقة واحدة e‏ 1511 

۲ ر لر قال انت طالق ثلثا و لٹا الا اربعا قال ابوحغيفة رحمه الله gU‏ 1512 
بقع الثلت - ال الثلہی:الثانی رقع لغوا lad‏ فاصلا بين الاستثناء و بين 
الرل - و قال محمد رح یقع نتان - لانه جمع ہیں الثلمث الارل و الثاني 
حرف المع فصار كانه قال انت طالق سنا ا( اربعا فيقع ثفتای e‏ 

۳ ر لوقال انت طالق UD‏ الا راحدة ر اثقتیی عن ابي حفيقة رحمه 1513 
الله تعالى !نه قال يقع الثاسی كانه قال اننت طالق GU‏ الا ثاثا - و قال 
ابریرسف رح يقع JU‏ نیصے استثفاء الواحدة و یبطل الباقي ٭ 

y; ۱9۴‏ قال انت طالق راحدة و واحدة و واحدة الا UU‏ طلقت Gb‏ كانه 1514 
Ju‏ انت طالق ثلدًا الا GE‏ ٭ 

۷ ر کدا ار قال انت طالق Foal,‏ و واحدة و Foal,‏ « واحدة و foal,‏ 1515 
و واحدة طلقت UD‏ ٭ 

1516 GU الا راحدة و راحدة و واحدة طلقت‎ UU ولو قال انت طالق‎ ٦ 
الا‎ GU آنه جمع فی الاستثناه بحرف الجمع فصار كانه قال انت طالق‎ 
ثلثا - و قال ابر يوسف رح يقع واحدة و يصع استثناه الواحد؟ و الثانية‎ 
۰ و لا یصم اشاثناء الجاقي كيلا يؤدي الى استثناء الكل‎ - — — 

۷ ء/ ارقال انت طالق GU‏ الا راحدة ار اثختيى و مات قبل البياى 1517 
ذكر في بعض الررايات عن ابي يوسف رح انه يقع Pal‏ ويقع 
JN‏ في قرل محمد رح - و على كو اق يرست رے Ug‏ اتاد 
و يقل الواقع - و على قول محمد رح يقل الاستثذاہ فیقع ثفتانی - و دكر 
(er)‏ کلات طالقا واحدة e‏ ( م ن ) استتنى البعض e‏ | 


] ۴6۰ [ 
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في اارصایا انه اذا رقع الشک فى ااستثفاه يقل الاستثفاء فى قرل 
ابي يوسف رح - لن على قوله الاسنثناء اخراج ناذا رقع الشک فى 
ااستثفاه لایخرے الا القدر المنقين و على قول ”عمد ر ح الاستثذاء تكلم 
بالباقى يعد الثنيا فااشک فى الاستثفاء یکوں EX‏ فى اایجاب فلا ema,‏ 
الا القدر المتقين - و ذكر فى القرار اذا قال الرجل لغيرة لک عاي الف 
ال مائة ار خمسون ذكر في نوادر ابی سلیمان رح انه یلزمه تسعمائة 
و خمس‌ون - وذكر في Aly‏ ابي حفص رح انه یا زمه تسع 

مائة ر هو ٠ im‏ 

۸ رجل قال لمرآتہ انت طالق GU‏ الا شیا طلقت ثننيى تضاء ۰ 1518 
۹ )13 قال لامرأته انت طالق GE‏ الا راحدة غدا ار قال ال راحدة ای 1519 
کلمت UE‏ لايقع یی قبل “جیں العذ و الکلام - ر عند الکلام و ”جى 
الغد يقع نتان - لن الل ان يكون المستئنئى منه مس جنس المستثنى 
فاذا کان المستثنیی معلقا ار مضانا الى الغد کان السستثنی zis‏ معلقا 

ار مضافا الى الغد ٭ 

1520 Jl قال ابو حنيفة رحمہ الله‎ GU اذا قال لامرأته انت طالو يا زانية‎ ٠ 
هي طالق‎ coe علیه ,1 لمان قال ابو‎ de T كد‎ giu 
واحدة و عليه اعد - للى حکم القذف اشد می حکم الطلق فيصير ناملا‎ 

— و الطلاق فیقع راحدة ٭ 

1521 ٠ يقع ال راحدة‎ J UD لو قال لغير المدخول بها انت طالق طالق‎ pori 

1522 © امرأنه انت طالق ثلنا فاعلمي ان شاه الله صم الستثناء‎ JG Jay torr 

۳ و لقال انت طالق UU‏ .اعلدسي لی شاه الله ار قال انهبي 1523 
أن شار الله طلقت GU‏ - و بطل الاستثناء ٭ 





— 

۶۴ رجل حلف بالطلاق و اراد ان يقرل في آخرة ان شاءالله فاخف انسانى 1524 
فمة فان ذكر الاسنثفاء بعل ما رفع ید8 عن فمه موصولا يصم الاستثفاه - كما 
لو تخلل بين الطلاق و یں الاسنثناء عطاس ار جشاہ ٭ 

8 رجل اراد ان #حلف رجلا نخاف ان یستثنی اعالف فاأحيلة له 1525 
ان یأمر العالف حت يقول عقيب الیمی موصولا سجعاں الله ار استغفر 
الله او كلاما J‏ يصم الاستثفاد بعدہ ٭ 

89 رچل قال و الله لا اكلم فلانا استغفر الله ان شاء الله قالوا نی اليمين 1526 
بالطلاق یکوں مستثنيا ديانة s‏ 

Jay ۷‏ قال لامرأته انت طالق UD‏ الا و فارسيده يا نه لا يقع شییں - و 1527 
كذا لو قال انت طالق و الا و فارسيته و مگر ٭ 

las, ۸‏ لوقال انت طالق GU‏ ان کان و فارسيته اگر بود - و کذ! لو قال 1528 
انت طالق UU‏ ان و فارسيته اگر - و کذا لو قال انت طالق WE‏ ان لم و 
فارسيته اگر نه - و كذا لو قال انت طالق ثلثا ان لم یکی و فارسینه اگر 
نجرد - QJ‏ هذه الالفاظ EW)‏ الشرط و الشرط اذا اتصل بالجزاء بخرجه 
u^‏ ان يكون ایقاعا e‏ 

۹ رجل حلف بطلق امرأته ان لا یکلم فلانا الا ناسيا فكلمة ناسيا ثم كلمه ذاكرا 1529 
گا انا“ لانة استثنی العلام ناسیا می‌مطلق الکام فیبقی ما وراه دخلا ٭ 

۰ و لوقال الافتزاته انيت طالق ای کلست فانا لا ان انس و کلمه ناسیا 1530 
ثم کلمه ذاکرا 5 یکوں حانثا - لان كلمة الا ان للغاية - قال الله نعالیی و 
لستم بآخذيه الا تغمضوا فیه و اراد به الغایه - فاذا کلمه ناسیا إنتبت 
اليبين فلا cuis?‏ بعد ذلک e‏ 
شي ما وراءه e‏ ( عن ) فكلية ٭ 








E ا‎ 

1581 و نوی بقلبه‎ Syel قال لغيرة شنک الیی عشرة ايام الا ان‎ Ja teri 
بالله ( بحفنت - و ان کان بطلاق ار‎ ain, فان كانت‎ Tad ان لم یمت‎ 
| عقاق لا يصدق قضاء ٭‎ 

Jey ۲‏ قال ار انت ظالق gail‏ و راحدة ال راحدة یل LGM‏ 1583 
لان الجمع بين الواحدة و الثفتیی بحرف الجمع كالجنع Bab‏ الجمع 
فصار كانه قال انت طالق UU‏ الا واحدة فيقع e JUU‏ 

۳ و لو قال لامرآنه انت طالق UU‏ غير ثلمكف غير ثنتیں قال محمد رح 1533 

يقع uU‏ - و لو قال انت طالق عشرا الا تسعا الا واحدة یقع ثنتان - و 
لامل ني تخریم هدة المسائل ان dab‏ العدد الارل بیمینه ثم الثاني 
بیساره ثم الثالت بيمينه ثم یطرح ما في بساره عما في يمينه فما 
UD‏ جر يميقه بعد ee‏ آلرانع * 

۴ و لو قال انت طالق JI GU‏ واحدة او نصف واحدة یقع الثلسی - لانه 1534 
ارقع الشک فى المستثنیی فكان المسنتفیی هو الاقل كانه قال انت طالق 
Gb‏ الا نصف واحذة * 

۵ ر کدا لو قال انت طالق UE‏ الا واحدة ار لا شيروى يقع الثلسی - انه 1535 
لم یستشی ٭ 

1586 اذا قال لمرانه انت طالق ثنتیں و ثنتئين و تننیی ال اربع طلفت‎ (ors 
ولو قال انت طالق انت طالق انت طالق الا راحدة بقع الثلك‎ A 
e UU قال انت طالق ثلثا الا واحدة ر واحدة و واحدة طاقت‎ y làí و‎ 


Pont EE _ (0) |‏ 
J>; ۳۷‏ قال لامرأته انت بائ و يفوي بدلک GE‏ الا واحدة طلقت 1537 





e قال‎ ln’ (or) » a} ,—¥ و لو قال‎ (wur) لا اجیلنک و‎ (wr) 
و لوقال ه‎ (wo) 
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تننين بائننیں - و قال محمد رح طلات واحدة ٠‏ 

۸ و كذا لو قال انت طالق GB‏ بوائی 31 واحدة طلقت ثننیی بائننیی è‏ 1588 

۹ ر لوقال انت طالق UD‏ بائنة الا واحدة او قال GU‏ البنة ال راحدة 1539 
بقع رجعینان ٠‏ 

۰ و کذا لوقال انت طالق UD‏ للا واحدة بائنة و واحدة بنة يقع 1540 
تطلیفتان رجعينان ٭ 

۴۱ ولوقال انت طالق GU.‏ حراما الا واحدة طلقت pid‏ یملک الرجعة٭ 1541 

۲ رجل قال لامرآنه اذا دخلت الدار فانت طالق UU‏ لا يقعى علیک 1542 
الآ بعد كلام فالی فد خلت الدار طلقت ثاثا و كلام e JEU uis‏ 

۳ | ر لو قال انت طالق اليوم UU‏ يقع عليك غدا فبي طالق الیرم e UU‏ 1543 

۴ ر لو قال طالق انت الیرم ان شاه الشيطان او ان شاء الملک 1544 
ل یٹم شيرع ۰ 

1545 لو قال انت‎ lof ر لوقال انت طالق ما شاه الله کان لایقع شیئ - و‎ ٥ 
© طالق الا ماشاء الله او قال أن يشا الله لايقع شیبی‎ 

۷۹ اذا قال لامرأته انت طالق تنتين لا بل واحدة طلقت GU‏ - و لوقال 1546 
انت طالق لا بل طالق طلقت aiU‏ ۰ وكذا لوقال انت طالق واحدة 
ال بل واحدة - و كذا لو قال انت طالق واحدة لا بل طالق واحدة ٠‏ 

۷ رجل قال لامرأنه انت طالق او لا شيرى كان باطلا - فا قال انا gy‏ 1547 
الطلق الذي قلت طاقت الساعة - و هو نظير ما لو طلق رجل امرأته 
فقال رجل آخر انا ارقع طلاق فلا الذي ارقعه على امرأته طلقت 
امرأة القائل ٭ : 

۸ رجل QU‏ امرأنه انت طالق راحد: لا بل غدا طلقت للعال راحدة 1548 





۳0 ) 
فاذا انشق الهجر مرى الغد و هى فى العدة یقع أخرى ٠‏ 

۹ رجل قال لامرأته انت طالق GU‏ الا نصفبا يقع git‏ - و لو تال الا 1549 
انصافبى بقع الثلك ٭ 

۰ رجل قال لامرأته انت طالق JJ.‏ ابرلك او قال JJ‏ اختذ-ک JG)‏ 1550 
لوا اني احبک فهو استثفاہ - و لا نطلق شیا ٭ 

1551 المبظل لاستثذا, خمسة - احدها ان يزيد المستثنیی على المستثنیی‎ | ١ 
منه کقولک انت طالق ثلثا الا اربعا لا يصع الستثفاء - و الثاني استثفاء‎ 
GNU بعض الطلق ندر ان یقول انت طالق الا نصفها طلقت راحدة - و‎ 
الا‎ GU ان يكون المصتثفیی مثل المسنثنی مفه ان یقول انت طالق‎ 
لا النفحس و العطاس ر نحو ذلىف من غير ضرررة‎ eli ell و‎ - ui 
ر ان قل - و في بعض الررايات اذا سكت مقدار الننفس ر لہ بد من‎ 
ذلك لا يقطع الاستثفاء - و الخامس ما يودي الى تصحيم بعض‎ 
CEN iani, ti انت طالق‎ SF gl اکور انطال البعض کما‎ 
» لصواب‎ del و الله‎ 


مسائل تعليق الطلاق c jh‏ 

۲ رچل قال ان فعلت کذا فامرآته طالق و لیس له امرأة فتزرج امرأة ثم 1552 
فعل ذلک لا #حنرث في يمينه ٭ 

۳ و لو قال ان تؤوجت امرأة زر امرت انسانا لينزرج لي امرأة نبي 1563 
طالق ثم امر غيرة ان يتزرج له امرأة فقعل المامور لانطلق امرآة العالف 
ai‏ حتت بالامر ( الك جزاء - و هر نظير ما رري عن ابی بوسف 
+ من ) كما لو قال لأضرأتة :نت طالق 31 e‏ | 





Leas 
فلب‎ lb الله اذا قال رجل ان نزرجت فانة ار خطبتها فبي‎ de>) 
* امرأة و ٹررجہا لا بحذت في يمينه - لانه حنت بالخطبة‎ 

la! 100°‏ قال لاجنبية HUU J‏ — خواهندگی كنم ار قال خوارگی 1554 
pil‏ ار قال بخواهم ES‏ ار قال اكر بخواهم ترا Gb‏ فنزوجها قالوا 
( تطلق امرأته a et ile‏ بالارادة قبل النکام - فلا win‏ بالفکاحم 
قال قال مرانا .رضي الله تعالى عنه ر هذا الجواب ظاهر فيما اذا قال 
قبل النکاح ual at^‏ كه فلانه را بخواهم فان لم يقل کدلک و کان یمینہ 
اگر ترا خواهم ار بخواهم خواسنی فہذا الجواب مشکل - لان الارادة من 
افعال القلمب بمخرلة المشية و يتكلم به » 

۲ رجل JU‏ اكر فلانه را بی بزنيی بدھند او را طلق قالوا لا يصم هده 1555 
اليمين - حنى لو تزرجہا لا تطلق - و قال ااشیع الامام ابوبكر “جمد 
بن الفضل ر ج تصے هده الیمیی و تطلق » 

۹ وركذا لو قال لوالدیه ان زوجتماني امرأة فبي طالق فزرجاه امرأة seb‏ 1556 
قالوا لا يصم هذه الیمیں و لا تطلق - و قال aall‏ الاعام ابو بكر محمد بن 
الفضلر ح تصے و تطلق - و هر guru) - uam!‏ لا يتم إلا بالنزيرج e‏ 

۷ ولوقال اگر دخغر فلانه را بمى دهند ار را طلاق فزرجوها لا تظلق - و لو 1557 
قال اگر مرا بدهند بزني تطلق * ظ 

1558 قال مولانا‎ - e” لا‎ MU شود‎ salo لو قال : اگر فلانه را بمن بزنيی‎ 100A 
ا(مام ابي بكر‎ = c» رضي الله تعالى ں عغه ر ينبغي ان يصع عل‎ 
رحمة الله تعالى ٭‎ haal *عمد بن‎ 

۹ و ار قال اگر فلانه را بزني an‏ ار را طلاق ES v‏ ٭ 1559 
(ur)‏ خوانگي كنم ٭ ec (ur)‏ 


^ 
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1007 لو قال لمنکوحنه ان نزرجنک او QU‏ اگر نرا jp‏ كفم ينصرف 1560 
ذلك الى العقد e‏ 

۰ ر las,‏ لو قال اگر ترا c‏ كنم ینصرف الى العقد ر هو الصحيم ۔ ولو 1561 
قال بالعربيه ار :“عنک يقع على الوطي ٠‏ 

۲ ولو قال للمطلقة طلاقا رجيعا اگر ترا بزنى كنم ينصرف الى العقد 1562 
فان نوی الرجعة 311 ینصرف الى العقد e‏ 

۳ فضولي زوج رجلا امرأة ثم حلف الرجل ان لاینزوج امرأة ثم اجار 1563 
العالف نكاحا باشرة الفضولي قبل اليمين لا بعنہی في يمينه ۔ لی 
الاجازة لیمعت بعقد - و لو کان حلف قبل نكاح الففرلي w‏ بنزوج 
امرأة ثم زرجه الفضولي امرأة و اجاز العالف نکاحه بالقول Gia‏ 
في يميفه - وان اجاز بالفعل من سوق مهر ر حرہ اختلفرا فيه - و اكثر 
المشائخ على انه ا viz?‏ ٭ 

۴ و لو و کل رجلا بان یزوجه امرأة ثم حلف أن لا ینزرج فزرجه الوکیل 1564 
امرأة حفت فى یمینه - لی عقد الركيل انتقل الى الموكل بقوله فیحفنست 
كما لو اجار نكاج الفضولي بالقول © 

۵ ولو ان بكرا .حلفت لی ال تتزوج نفسها فزرجپا ولیها فسکنت رري 1565 
عن محمد رح آنه قال tia‏ فی یمینها- و جعل الاجازة بالفعل حنثاه 

1566 GUS! رجل حلفہلن لایتزرج امرأة ففزر ج امرأة نكا دا فاسد! ذکرینی‎ ٦ 
بعشت - قالوا هدا قول ابي یوسف و محمد رح ۔ ر اما على قول‎ ail 
٠ ر الصحيم جواب الءتاب‎ - cerit ابي حنيفة رحمه الله تعالى‎ 

۰۷ رجل قال کل امرأة انزوجها فهي طالق ر نری می ab‏ کذا ار نون 1567 
امرأة حبشية ار غیرها 7 یکوں مصدقا في ظاهر الوراية ۃضاہ ٠‏ 
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4 و لو قال کل امرأة اتزرجہا Tad‏ ار قال الى ثلثين سنة فبي طالق 1568 
ان كلست UB‏ فنزر ج امرأة قبل الكلام و تزرج امرأة بعده طلقت كل 
امرأة بنزرجها في تلک المدة - فان لم يكن اليميى موققة بار قال كل 
امرأة انزرجها فهي طالق ان كلمت فانا فتزرج امرأة قبل الكلام و امرأة 
بعدة طلقت الني ٹزرجہا قبل الكلام - و لا نطاق الني ٹزرجہا بعد الكلام 
و قد مرت المسئلة قبل هذا e‏ 

۹ ولوقال ان کلمت فلانا فكل امراء انزوجها فبي طالق ل يقع الطلاق 1569 
على الفي تزرجہا قبل الكلام كانت اليميى مطلقة او مرقنة - فان ذویی 
رقوع الطلاق على الغىي تزرج قبل الكلام مسجت aii‏ - لان الكلام #حتمل 
التقديم و التأخير فيقع الطلاق على المتزرجة قبل الام بفيئه - و على 
الني تزرجہا بعد الكلام بظاهر اللفظ gly‏ التق ele‏ ھا 

۶ رجل قال اية امرأة اتزرجها فبي طالق كانت الیمیں على امرأة راحدة 1570 
ال[ ان يعري جميع الذساء » 

۷ والوقال. Rit‏ هركدام نی کب كفم بو Nid Bh‏ على كل 1571 
امرأة cops‏ - و قال بعضهم ل يقع الطلق الا على امرأة راحدة - و جعلوا 
هذا الكلام فارسية قوله اية امرأة انزرجها - و een!‏ هو الارل © 

۱۷ و لو قال بالفارسية هر كدام yj‏ كه در نکاج من آید ينبغي أن یکون 1572 
هدا على كل امرأة يخزرج في قولهم جميعا - لانه جعل — للمرأة 
فتعم بعموم الوصفف - و لو قال هرجه زن كذم يقع على كل امرأة مرة 
راحدة ا ان ينوي به التكرار » 

۴ ر لوقال 2-22 کس می رر کی Hl‏ ر یتکرر الطلق على 1573 

) ۴۱ [ 





كل امرأة بتكرار التزرج » 

۴ ولو قال Wage‏ زن كنم بطاق یقح على امرأة راحدة لاغیر٭ — 1574 
۵ و لو قال اگر فلانه را بخواهم ار قال هر زني را بخواهم ان کان ذلک في 1575 
موفع يريدون بهذا Ball‏ النزرج یقع GIB)‏ - ر ان کان ذلک في مرضع 
يريدرن به الخطبة لل يصع اليمين ر ليقع الطلاق عفد الفزرج - ر في عرفنا 

يراد بهذا اللفظ التزرج لرن الخطبة ٠‏ 

۹ رجل قال بالفارسية اگر جز از توزن کثم ار قال اكر جز از تو مرا نی 1576 
باشد فہی طالق ار تال هزار طلاق داده فتزرج امرأة غيرها تم تزرج اخری 
طلقت الارلوى دون الثائية - ان قوله زن لا يتفارل الا امرأة راحدة e‏ 

۷ ول قال اگر مرا بدين جہا زن بود بسه طلاق فتزرج امرأة طلقت - فای 1577 
ey‏ اخرى لا تطلق - UJ‏ ذكرنا اى هذا BAU‏ ل یتفارل ال امرأة راحدة * 

4 امرآة قالت لاجفبي زوجت نفسي منك فقال الرجل غانت طالق 1578 
طلقت - و لو قال انت طالق لا تطلق - و لا يكن هذ! العلام JUS‏ للنکاح 
لا هذا الكلام اخبار - اما فى المسثئلة اارلیي جعل طلاتها جزاء لفکاحہا 
و طلاقها لا یکوں جزاء لفكاحها الا بالقبیل - قيكون کامه تبرة للنكاح ثم 
يقع ااطلاق ssa‏ ٭ 

9۹ رجل قال کل امرأة اتزرجها ابدا في قرية کذا فبي طالق ثم اخر ج 1579 
امرأة سی نلك القرية فتزرسبها لا تطلق - لانه لم ينزرجها فی قرية كذا 
و كذا لولم خرجها می تل القرية و تزرجہا في غير تلک القسرية 

J 2‏ حنمت - لان شرط Qnm‏ النکاج في تلك القرية ٭ 

ظ |٥٥‏ و لو قال کل امرأة اتؤرجها می قرية 156 فتزرج د he‏ ای سے 1580 
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حفث Gay Lis‏ ٭ 

۱ جل قال کل امرأة نکوی لي ببخارا فبي طالق ey is‏ امرأة ببخارا 1581 
طلقت - و ان ٹزرجہا في غير بخارا ثم US‏ الى بخارا اختلف gol‏ 
رح فيه - قال بعضہم تطلق - وقال بعضہم لاتطلق - و هو ehm‏ - لان 
فی العرف يراد بہذا الفزوج بيخارا » 

۲ رجل قال ان نزوجت امرأة من بفات فلن فبي طالق ولیس لفان وقت 1582 
الیمیی بنت ثم جاءت له بغت فنزوجها الحالف قالوالا حفت في يمينه 
و يشترط قيام البفت رقت اليمين - ولايد خل ف ىاليمين ما بحدث بعد 
الیمیں - كما لو حلف ان لا يتزوج می اهل هذه الدار و لیس لتلىف 
الدار لعل ثم سکنپا قوم فتزرج العالف مغہم امرأة لا nit‏ في يمينة 
و يشترط وجود الھل رقت pow!)‏ الا ان هذا الجواب يوافق قول محمد 
رج - اما في قياس قول ابي حنيفة و ابي یوسف رحمهما الله تعااى 
يدخل في هده: اليمينى ما کانت موجودة رقت اليمين و ما #حدث 
بعدة - كما او حلف ان لا یکلم ابن فلانى و لیس لفلان ابی م ولد له ابن 
و كلمة العالف يعن في قول ابي حنيفة و ابی یوسف زحمهما الله 
تعلیی - و لا eit‏ في قرول “حمد رح ٭ 

۴ و لو ثال I ah,‏ اتزرج امرأة من اهل الكوفة فنزوج il‏ من 583 
اهل الكرفة ولدت بعد اليميى حن ۔ فرق محمد رح بين هدا و 
بين بشت فلان - لان اهل الكوفة قوم ا تحصوی فلم يكن الحامل على 
اليمين غيظا لحقه من جبة الاهل بل العامل على اليمين معني نی 
الكوفة :يد خل في هذه اليمين الموجود بعد الیمیں و وقت اليمينى 
بخاف بغت فان - لى مه العامل على اليمين be‏ لعقه می des‏ 
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e فيد خل فيه الموجوٹ لا |أعادث‎ uli بغت‎ 

۴ ولو حلف ان لا يتزرج می نساء اهل البصرة فتزرج inte‏ رلدت 1584 

بالبصرة و نشأت بالكونة و اوطفت بها حن الحالف في قرول ابي 
Karin‏ زحمه الله yI- Sted‏ عفدة المعتبر في هذا إلولادة e‏ 

۵ رجل حلف بلفارسية ان ل يتزج مى نزاد JU‏ فغزرج ابفة بفذت 1585 
هذا الاسم فى العرف يتفاول بنت 
الیتے كما بتفارل بفت الابى e‏ 

۱9۸۹ و لو حلف ان 7 يتزرج می اهل بت gl‏ ففزرج بفشت بلت فقي 1586 
ist 7‏ - أن هذا الاسم J‏ یغنارل لراد البفات ٭ 

۷ | رجل قال ا ٹزرجت امرأة ما دمت بالكوفة في طالق غفارق 1587 
الكوفة ثم عاد الیہا و نزرج امرأة 7 تطلق - الی اليميى كانت موققة ما دام 
بالكوفة فان! فارق الكوفة اننیت - و اي GU‏ الكوفة بففسه و بقي وطنه 
بها 1 نشف ایضا ا[ أن يفوي درام رطنه بها © 

۸ رجل قال لابويه اى تزرجت امرأة ما دمئما حییی نبي طالق فتزرج 1588 
امرأة في حیوٹھما طلات - ر ان تزرج atl‏ في حیوتہما لم تطلق 
لما ذكرنا V)‏ قوله امرأة I‏ ینناول N‏ امرأة foal,‏ ٭ 

۹ و لو قال كل امرأة اژوجپا ما دمنما حیبی ار قال بالفارسية هر yj‏ كه 1589 
بخواهم طلقت کل امرأة تزرجپا في حیوتہما - و od‏ مات لحد البوين 
غانى كان ul agp)‏ يخزرج في حيو؟ احد‌هما فهر علون ما نر - و کذا لو day)‏ 
ui‏ ۶ ينزرج في حیونیما چمیعا ان ago‏ ما نوی - و أن لم یکی لے نية 
يتبغي لے 7 يبقي الیمیں any‏ میات Lenten)‏ کیا لو eMe.‏ لى 9 یکر 
وی و ec‏ 
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اخرة فلن رکلم احدهم I‏ يعنت ه 

1590 حشت فی يميفه - و لو‎ ino فنزرج‎ ihel رجل حلف ان ل يتزرج‎ ٠ 
حلف ان 3 يكلم امرأة و كلم صبية لا بعذشت في يمينه ٭‎ 

۱ رجل قال ان تزرجت امرأة كان لها زوج فہي طالق فطلق امرأته WL‏ 1591 
ثم ag‏ لا تطلق - لان العامل على اليميى فیظ لحقہ م جہة € 
نی ال ado‏ غيرها ٭ 

۲ ركذا لو حلف ان لایطا امرأة ib,‏ رجل كان له ان يطأ uU‏ و اماءة » 1582 
۷۴۷ رجل حلف ليتزوجى سرا فنزرج امرأة بشهادة شاهدين بکویی سرا - لی 1598 
النكاج ل ينعقد بدو الشاهديى فلا يعد هذا جبرا - 9 جرم لو تزرج بشهادة 

ثلثة مى الرجال کا حانثا e‏ 

de; ۴‏ قال لامرأتيى ای خطبتكما ار تزوجنعما LUU‏ طالقاں فخطيبما ثم 1594 
تزرجهما لا حنمت لما ذكرنا فى المرأة الواحد؟ و کذلک فى المرآنين ۰ 

۶ رجل يعلم انه کان حاف بطلاق كل امرأة بفزرجپا و لا يدري انه 1595 
Wh of‏ وقت اليميى ار لم یکی فتزرج امرأة 7 بعفت في يمينه 
انه شک في صبحة اليمينى فلا بعشت بالتک ٭ 

۹ رجل قال ان تزرجت امرأة الى خمص سفیں فهي‌طالق فتزرج امرأة 1596 
فى السفة الخامسة طلقت - لان اليميى ا يننبي قبل مضي السنة 
الخامسة - الا يرن انه لو ja T‏ داره الى خمس سذين كانمي السفة 
الغامسة داخلة فى الاجارة e‏ 

۷ رجل قال ان اکلت می خبز والدی ما لم اتزرج فاطمة فكل امرأًة اتززجہا 1597 
لهي ظالق فاكل ثم تزرج فاطمة طلقت - لانه UJ‏ اكل TE Jas‏ فاطمة صار Ws‏ 
عند الاكل کل (مرأة اتزرجہا فهي طالق فاذا تزرج فاطمة بعد الال طلقت ٭ 





۸ و لو قال کل -امرأة انزرجها ما لم انزرج فاطمة فپي طالق فماتت فاطمة 1598 
او غابت فقزوج غيرها طلقت فى الغيبة - و لا تطلق فى الموت - Le)‏ 
فى الغيبة لانه تزرج غير فاطمة حال بقاء اليمينى ei‏ في یمینه 
و فى الموت لا باعت في قول ابي حغيفة و محمد رحمهءا الله تعالى 
Laais yI‏ یمیثه تبطل بالموت ۱۶ Qi‏ بعد ذلك ٭ 

8 رجل قال ان DU co»‏ فبی طالق فزرجہا tie‏ نضولي بغیسر 1599 
اذنها ثم اجاز المرأة بعد COS‏ طلقت - و قيل ينبغي ان لا نطلق - لانه 
حفمث بعقد الفضولي و المراة ليست في نکاحه قبل ااجازة Ja‏ 
الیمیی لا الى جزاء فلا تطلق - ر الصحيم انها تطلق - لان نكاح الفضواي 
لا یتم قيل الاجازة ist B‏ قبل الاجارة - و لهذا لو حاف ان لا يتزرج 
فتزرج امرأة زوجها مفه فضولي I‏ تحنم قبل الاجارة © 

۰ رجل حلفت ان 7 یفزرج BY‏ او حلف ان 3 یفزرج امرأة فثزرج امراة 1600 
نکاحا فاسدا ئم فارقہا ثم تزرجہا نکاحا جائزا كان حانثا - لن بالفکاح 
الفاسد لم حف فيحن بالنکاج الصحیے ٭ 

1601 رجل حلف ان 3 يئزوج امرأة ثم جى فزوجه ابوة امرأة لا حذرمكف‎ ١۱ 
` العالف - بخلاف ما لو وكل رجلا بالڈکاح ثم حلف أن لا يتزرج ثم زوجه‎ 
» Gila VE امرأة‎ abs, 

۴ رجل قال اكر می دختر خویش را بکسی دهم بزني يا ررا دارم 1602 

تا ويرا بمسي دهد تعليه كذا فالحيلة في ذلك ان ترکل البنت رجة 

بالذکاج ان كانت بالغة فیزرجپا الركيل و يقول الاب لا pal‏ ما یصتغون 

فيجوز النكاح فلا يعن الاب ٭ 
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Jay ۴‏ حافت ای ل يزرج Aud‏ الصغيرة Gey?‏ فةولي As’‏ الاب 1603 
بالفعل لا ca Ax?‏ - كما لو حلف ان لا يبيع فیاعه بغير امرة غيرة و قبی 
العالف الثم 7 بحن في يمينه ٠‏ 

۴ رجل قال امرانه كل امرأة اتزرجها ax‏ بعت طلقپا منک بدرهم 1604 
ثم نزرج امرأة فقالت التي كانت sabe‏ حين علست بفكاح غيرها 
قبلت او قالت طلقنها ار قالت اشتریت طلاقها طلقت التي تزرجہا 
وان قالت التي كانت عنده قبل ان تزرج الاخرئ قبلت لا يصم 
ys‏ - لان ذلک Qe‏ قبل (ایجاب ٭ 

۶ رجل قال هر SU‏ كه ورا بود تا سي سال ار وي بطقق ونوكي ما 1905 
یستعید بعد اليميى أو لم يفو Uat‏ 1 تطلق التي كانت عنده تی 
اليبين - لان المراد من هذا في العرف ما يستفيد بعد اليمين - قال 
الفقيه ابو الليمثف رح قوله كل إمرأة تكون لي و قوله کل Det‏ 
انزرجها سواہ - وان نوی من انت في نکاحه و می يتزرجها بعد 
الیمیں في تلك المدة ds» Ss R‏ می يكين في نكاحة 
وقت الشرط ان کانت الیمییی معلقة و ان نوي الحالية غير Le‏ یستفین 
بعد اليمين دخلت ااعالية في یمینه بعکم النية و می ینزرجها بعد 
ذلك بعکم ظاهر اللفظ - لان هذا الكلام یتثارل ما يستفيد ظاهرا فلا پیلک 
صرف الیمیں Le‏ یستفید - و کدا لو قال هر زنی که او را بود و لم يوقت ٭ 

۹ و او JE‏ هر زني که ار را بود و باشد قال مشالخنا و مشائم بان رح 1606 
هذا و الارل فى الوجوه she‏ - لان قولة و باشد تاكيك لفادة اللفظ الارل 
dna ace de NE‏ سمرقند رح ل ینعقد هذه الیمیں 
لن اللفظ الثاني لا يفيد الا ما آفادہ الاول فيلغو و يصير ناصلا بين اللفظ 





اثرل و الجزاء فيقبغي أن ال يصم اليمين في قول ابي حنيفة رضي الله 
تعالیی عفه - كما لو قال لعيدة انت حر و حر ان شاء االه او قال امرأنه 
انت طالق GU, UD‏ ان شاء الله يصير المكرر فاصلا بين اللستثفاء و بهی 
Ball‏ الآول و لا يصم ااستثناء و یفزل الطلاق ر العقاق - و الصحيم ما 
قال مشائخذار ج - لان تصحيم الام واجب ما امکی و امک تصحرحه 
بای #جعل الثاني تاكيد! لما افاده الول - و لر کان لغوا فلیس کل لغو يكون 
Lol‏ - الا يرك أن الرجل قال لامرأته الحاضرة انت طالق BUY‏ أن 
دخلت الدار يصم اليمين و ل يصير الفداء غامة ٭ 

۷ و لو قال هر زني که ؛خواهف وبود و باشد بطلاق که فان کار نکند 1607 
قالوا هپفا احد BWI)‏ الثلثة يكون لغوا - و یصیر Bold‏ عفد الكل - لمن هذا 
اذا لم يفو باحد اللفظیی الآاخرين الحالية - uU‏ نوی ذلك ينبغي أن 
یصے نيته و یصے اليمين ٭ 

1608 و فی الموضع الذي يصم تعلیق الطلق بالنزرج لو اراد ان تدخل في‎ (٥۸ 
امرأة ول تطلق فله طريقان - احدھعا نكاح الفضولي و الاجازة‎ aa iG 
ul - بالفعل - والثاني فسخ الیمیں - و الرل في زمانفا اولى - و هذا ظاهر‎ 
(May اراد الحالف ان يزرجة فضولي فجاء الى عالم و قال می سرگند‎ 
بریی بدیفوجه و بفکاح حاجت است مرا فزوجه العالم امرأة‎ 
و کذا لو ال الحالف لجماعة مرا‎ vai? قاجاز العائف بالفعل ل‎ 
فضولي حاجت است فزرجه راحد می الجماعة امرأة و اجار‎ p Kg 
۰ العالف بالفعل‎ 

۹ و كذا JUS‏ لجماعة كسي میباید كه مرا زني خراهد #جرز و 3 یکو 1609 
(wr)‏ فان اراد » ur)‏ ) لو قال الحالف لچماء e‏ 
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ذلك توکیلا - لان التوكيل المجهول باطل ٭ 

۴ و لو QU‏ لرجل از براي می عقد فضولي کی ISG‏ يكونى ذلك ترکیلا 1610 
اذا زوجه المامور پحشسی e‏ 

۱۱ رو اي اراد حالف ان جيز عقد الفضولي بالفعل #جيزة بسوق مهر ا 1611 
بنقبیل و لا بلمس - كية پکوں ابغداء الفعل قبل نفاذ الفکاس - و ان بعسی 
Uil‏ بعطية ار هدية لم یکی ذلك اجازة - حت لو اجاز بالقول بعد ذلک 
تطلق - و ای بعت Gi]‏ بالمهر ثماچاز بالقول بعد ذلک لا تطلق - تی 
بسف الهدية و العطية ليس من خصائص KU)‏ و احکامہ فلم يكي اجارة 
بخلاف سوق المهر ٭ 

۴ ور لو قال لمبتوتة ار جنبية اگر كحي ترا بزني کند و بمى بخشد ترا 1612 
طاق کاں باطلا - انه ما افاف الطلق الى سسب الملك فام یصم الیمیں 

۳ و لو قال کل امرأة تدخل في — نيي طالق فزرجه فضولي 1613 
فاجاز راف بالفعل JU‏ هذا و قوله کل اصواة اتزوجپا سواء - tad‏ 
لدخول المرأة فی Gas CK‏ واحدا و هو النکلج فكانى ذکر اُحکم کذکر 
السیسیت - و هو نظیر ما لو ادعيي ولك حرة ار اقر بفسمب ولد حرة wE‏ 
ذلك اقرارا بنکاح الام » 

۶ اما طبیق فمن الیمیی لو ای حخفي المدهمب قال إاذا تزرجت 1614 
امرأة فهي طالق ثلثا ثم جاء الي القاضي فطلب aie‏ فس اليمين uU‏ 
کان القامي حنفيا ل ينبغي له لی یفسے يمينه - انه تضاء اخلاف 
al‏ - ای يفيغي للقاضي ان كان ماذرنا في الاستخلاف آن پبسی 
العالف الى شفعوي المذهب و لا يأمر المبعوث اليه بفسئ الیمیی - لانه 
كما اجوز للقاضي أن بقضي بخلاف رأيه لايفيغي له اي یأمر غهره بذاک 

L rt] 





لكى يأمر المبعوث إليه ان يسمع خصومتہا ویقضی Leiv‏ - فبعد ذاک 
ان کان القاضي الاول ار الثاني SSI‏ لذلک مالا لايصم — عفد الكل و 
لا ینفد قضاءه - و ان اخذ القاضى اجر الكتابة ان اخف زيادة على اجر 
المثل فعدلک - و ان اخذ بمقدار اجر المثل فذاک لا یمنع Em‏ الفسع 
و الارلیی ان لا يأخدق - و اذا sla‏ الحالف الي القاضى الثاني بکتاب 
القاضي الاول لا يسمع الثاني کلامه و لا quà)‏ ال — — 
ففحضر مع ذذسه المرأة التي تزوجها فتدعي المرأة علي الحالف انها 
امرأتة و انه تزوجها بمائة ديفار و عليه اداء lange‏ و القيام به‌راجب الفکاح 
مى السکفیی و الففقة و غير ذلك فيقول الرجل نعم تزرجتھا بمائة دیفار 
الا اني كنت حلفت قبل نکاحپا ان تزوجت ile‏ نبی طالق 
فتزرجقہا و وقع عليها الطلاق قبل الدخول باليمين السابقة gem ISS‏ 
كلامهما و طلبت SII‏ من القاضي الحكم ببقاء النکاج يقول القاضي 
حكمت بیطللن الیمیی التي ذكرتها و ببقاء الفكاح بيفكما فینفذ قضاءة 
و تحل المرأة للعالف - ولا يحتاج فسخه الي امضاء القاضي و أن 
— — 

۵ و ان كان ااحالف عقد على هذه المرأة ایمانا بان قال لها مرارا ان 1615 
تتزرجتکگ فانت طالق او قال كلما تزرجتک فانت طالق او تال اذا 
تزرجت امرأة فهي طالق قال ذلك مرارا فاذ! حکم بقیام نكاح هذه 
المرأة تففسۓ الایمان كلها في قولهم - و لو کان قال لامرأة اذا تزرجتک فانت 
طالق ثم قال لامرأة اخرىئ اذا تزوجنک فانت طالق فتزرج واحدة 
منهما فعسۓ القاضي اليميى فی راحدة و حكم بقيام نكاحها لم يكن 





s Bas; ( wP ) 





ذلك فحخا في حق غيرها - uda‏ لوتزوج اخرئ تطلق في قولہم - وكدا 
لوکلی ذلک في نسوة - و ان عقد یمیفا راحدة على کل الفساء بای قال 
كل امرأة اتزرجہا في طالق فقس اليمين T.‏ (مرأة واحدة جعارا 
المسئلة على ااختلاف قياسا على مسئلة ذكرها فى المفتقئ ٠‏ 

5 رجل قال كل عبد اماکه فهو حر فملكف Jane‏ فاقام العبد بيفة ade‏ 1616 
يميذه و حکم القاضي بيميفه و بعقق العبد ثم ملک عبدا آخرهل gt‏ 
العبد الثاني الى اقامة البينة على الیمیی قال على قول * محمد رح 
J‏ عتاج - و على قول ابي یوسفے و هو رراية عن ابي جنيعة رحمهما 
الله تعالیی #عتاج - راکثر المظ“ رح في مسثلة الطلاق ade‏ قول 
محمد رج - هذا كما لو ادع رجل dde‏ رجل انه وكيل فان الغائب 
في جميع حقوقه و خصومانه مع الغاس و لاغائب على المدعبى عليه كد! 

و اقام البيذة علوی ذلك و تضى القاضي بالوكالة العامة فانه لا TIE‏ 
الى ابات الوكالة على غريم آخر e‏ 

۷ رجل قال لامرأته اذا تزرجنک فانت طالق فتزوجپا GU ib,‏ ثم 1617 
انها رفعت الامر الى القاضي ليفسع اليمين فان القاضي لا یفسع - لانه 
لو فسۓ تطلق UU‏ بالنفجیز بعد النكاح فلا يفيك e‏ 

۸ و لوان Gale‏ علق الطلاق هالتزرج فتزرج امرآة فلم يرفع الآمر الى 1618 
القافی لكن سال شفعوي المذدھب فافتاه بعدم pus,‏ ااطلاق لا ینبغی 
للحالف ان یاخذ بفتواه OGL,‏ مذهيه - لی عليه ااخذ بقول علمائز: 
رحمهم الله تعالى ل بقول اصحاب الشافعي رحمهم الله تعالى - و فتراهم 
ایکون حجة في حقه » 


7 ( ۴ ن ) علمائة s‏ 





۹ ر لو ان امرأة مع الرجل حکما رجلا Sar‏ م بيفهما في هذة Bol)‏ 1619 
ان كان الحکم حفیفا لا daly‏ حکمە - و ان کان شفعويا اختلفرا فيه - قال 
بعضهم SAI‏ .هكمه - yY‏ حكمه بمفزلة الفقوى - و الصحيم انه ينفذ حكمه 
عليهما - هكذا ذكر شمس الائمة الحلوائي ر ج ان حکم الم فى المجتهدات 
نعو الكذايات و الطلاق المضاف و غير ذلك نافد - و لیس Lasa)‏ آن 
ف فة پد کلک مال là yon)‏ عما يعرف .1 يفن کیا 
يتجاسر اليه العامة - ولا جل ذلك امققع المشائئن عى الفتویٰ في 
jhe‏ حکم الحكم © 

۰ ور ان حکمارجلا و لم يعلماة انہما حكماة في هذة Bot‏ ال انما 1620 
اختصما اليه فععم الحكم بيفهما فعلى قول من يجوز حکم الحكم يجوز 
ذلک - لان ka)‏ یثیت بغهر العام o‏ 

۰۱ و لو ان الحالف تزرج امرأة و لم یرفع اامر الى القاضي yim‏ 1621 
تزوجت المرأة بزرج آخر می غير de‏ الزرج الارل ثم رنعا اامر الى 
القاضي و اختصما اليه فقضي القاضي ببطلان الیمیی و عدم رقوع GUI‏ 
7 و لحت ot‏ التي تمه سی القضاء تقول - ر لیس 
فسع يمين الحالف اولك من ابطال نكاح الثاني - و الله اعلم e‏ 


فصل فی تحريم احلال 
۴ رجل قال کل حل علي حرام ار قال كل حال الله ار قال حلال المسلبينى 1622 
و له امرأة و لم يفو Usd‏ اختلفوا فيه - قال الشیم الامام ابو بكر محمد بن 
الفضل رالفقیه ابو جعفر و ابو بكرن ااسکلف و ابو بكر بی سعید رح تبیں 





( ۴ ن ) و لا عقي به » ( ٣‏ ن ) بدون العلم © (ع ن ) و ابر بكر بن ابي سعید » 





منه امرأنه بتطليقة واحدة - و ان نوئ UD‏ فثلمف - وان قال لم انو به 
mue‏ الرجال 
فان كانت له امرأة fuel,‏ تبیی بتطليقة واحدة - و ان كن GU‏ و اربعا 
بيقع ide‏ كل راحدة Saa],‏ بائفة ٭ 

۴ و ان حلف بهذ! اللفظ ان کان فعل كذ او قف کان فعل و له امرأة واحدة 1623 
او نسوة یں جمیعا - و أن لم يكن له امرأة 3 يلزمه شيو - انه Jap‏ 
يمينا بالطاق - و لو silaa‏ يمينا Wh‏ فبي غموس ٭ 

۴ و ان حلف بهذا علیی امر فى المستقبل ففعل ذلك الفحل و ليست 1624 
له امرأة كانت عليه كفارة الیمییی - لان تحريم الحلال يمين - و لهذا لو قال 
لغيرة حرام است مرا با تو سخ گفتی ثم كلمه كانت عليه كفارة اليميى 
كما لو قال و الله ا اكلم فلانا - و ان كانت له امرأة وقت الیمیں فماتت 
قبل الشرط ار بانمت 9 الیی عدة ثم باشر الشرط لا يلزمة الکفارة - لآن 
یمیفه انصرفت الى الطلاق رقت وجود‌ها - و ان لم يكن له امرأة رقت 
pel‏ فقزرج امرأة ثم باشر الشرط اختلفوا فيه - قال الفقيه ابو جعفر 
رح تبين المقزرجة - و قال غيرة لا تطلق - و عليه الفنوییي - لان یمینه 
جعلت يمينا بالله تعالیی وقت وجودها فلا يصير Gib‏ بعد ذلک e‏ 

۶ ولوقال هرجه بدست راست كيرم فهو يمين بالطللق و ان لم يفو 1625 
ولوقال هرجه بدست چپ كيرم 9 يکو طلاقا JI‏ بالنية - لانه ( عرف 
فيه - و في الخلاصة لا يكون طلاقا و ان نوى - لانه 2 عرف فيه - و لو قال 
هرجه بدست راست گرفته ام بر مى حرام قالوا هذا کقوله مرچ بدست 
راست گیرم - و لو قال هرجه بدست كيرم اختلفوا فيه - قال بعضهم لايكوى 

طلا الا بالفية - و قال بعضهم هو فى العرف هرجه بدست راست گیرم Ct‏ 





۹ رجل قال لامرأته انت علي حرام و عفدہ الحرام طلق ال انه لم يفو 1626 
الطلتق طلقت امرأته - aJ‏ لما کان sale Gib‏ كان ناريا بع الطلق - ولو 
قال لامرأته انت معي فى العرام فهو كقوله انت علي حرام بح 
عليه امرأته ٭ 

۷ و لو قال لامرأنه ان فعلت کذا فانت امي و نوی به النحویم فهر باطل 1627 
J‏ يارمه شين ٭ ظ 

۸ رجل قال زن می حرام است واكرنه حرام است ری کافر است 1628 
و لم يفو شیا قالوا یکوں Wy‏ - و انما قالوا CES‏ بناء على جواب الکتاب 
فان تمي جواب الکتاب اذا قال لامرأته انت علي حرام یکوں مرليا 
و في — 13a‏ طلاق فلا يكون صولیا e‏ 

۹ رجل قال لامرأته موتيى انت علي -رام و نویی SIL‏ الطقق و بالثانية 1699 
اليميى فهو على ما نوی - QJ‏ عند تعذر اللفظ يمك تصحيم النية ٭ 
۰ و لو قال لامرآتي له انتما علي حرام و نرئ الثلست في احدهما 1630 
و الواحدة فى اآخریں UL‏ طالقان Um‏ في قول ابي يوسف ز ج 

و قال ابو حفيفة رحده الله تعالمی هو على ما نو - و عليه الفتوىن - قال 
مولانا رضي الله تعالى عنه و یفبغی ای یکوں قول محمد رح كقول 
ابي حفیفة رحمه الله تعالىى - اصل المسئلة اذا نوى بالقدر - weil]‏ 
pail,‏ ج.یعا - و لو قال نویت الطلق في احدهما و في الاخرى 
اليميى عند ابي يوسف رح یقع الطلاق عليها - و عقدهما ينبغي .أن 

يعون كما نوی ٭ 

۹ و لو قال اثلث انقی علي حرام و نوی الثلست فى الواحد؟ و فى 1631 

O cute بالفقر ارو‎ (or ( » من ) قال النصقف رحمه الله هي‎ ( ٠ 





الثانية اليمين و فى الثالثة الکذب قالوا طلقى UU‏ - تال رضي الله تعالیی 
عفه و يفبعي ان يكون هذا على قول ابي یوسف رح - و اما في قياس 
E‏ کو تلو سا نوی * 

das ۴‏ في يدة دراهم فقال هذه الدراهم علي حرام ثم اشتري بها شیا 1632 
wie‏ - و ان رهبپا ار تصدق بها لا یحشسی - انه لايزاد بهذا النقدیر 
أعريم جمیع التصرفات وانما یراد به ما تختص بالدراهم WE‏ ر هو الشراء e‏ 

۴ و لو قال هذا الخمر علي حرام ثم شریبا cali!‏ فيه ابو uia‏ و 1633 
ابو ییسف رحمهما الله تعالوی - فقال احدھما یلزمه الکفارة - و قال الاخر 
J‏ یلزمه - لانه اخبر عما هو صادق فيه - و الفتوی على انه يفوي في 
ذاک - لی اراد ay‏ الخبر ایلزمه الکفارة - تر لی اراد به الیمیی تلزمه 
و عفد عدم J ail‏ پلزمه الکمارة e‏ 

۴ رجل تال حلال الله علي حرام ثم قال و هر چه بدست راست گھرم 1634 
بر صی حرام اگر فلان کار کرده ام وقد کان فعل ذلك قالوا بانت aie‏ 
بواحدة - لن التعلیق بام فى الماضی pe‏ - 198 بانت بالولوی 
لا يلحقها الثانية - و ان كان التعلیق بامر فى الستقبل ثم با شر الشرط 
یقح uale‏ طلاقان © 

۵ رجل QU‏ لامرأته في حالة الفضب J‏ الرضا انت علي حرام 1635 
فاختلعي مفي یقع Gale‏ واحدة بائنة نوی الطلاق ار لم e yx‏ 

۹ و لو قال لامرآته هشته هشته حرامي حرامي و قال ما اردت به الطاق 1636 





(sr)‏ قال المصنف رحمة الله تعالئن + ( ٣ن‏ ) و لو قال هذا الخمر علي حرام ثم 
اشتريئ بها شيا حنث ثم ley‏ بختل ف فيك از e‏ ( ع ت ) تلزمه الكفارة e‏ 





7 يصدق قضاء - لر قوله هشته و حرامي طلاق فلا يصدق - JU‏ و تطلق 
GU‏ - لان الواقع بقوله هشته رجعیة 136 کرر ذلک يقع رجعیقان - ویقع 


الا لناسی بقوله حراميي حرامي ٭ 


فصل Ss‏ الطلاق ol‏ یکون من الوکیل 
او من المرأة x‏ 


۷ رجل جعل امر امرأته بيدها فى الطلاق فقالت لزرجہا طلقنى کان 1687 
باطلا كما لو اضاف الزوج الطلاق الوی نفسه - و لو قالت فى المجلس انت 
علي حرام او قالت انت مفي بائی ار قالت انا علیک حرام او قالت 
انا باس منک بانت بتطليقة كما لو اشاف الزوج الحرمة الى نفسه - و 
لو قالت انت بائی و لم تقل مني او قالت انت حرام و لم تقل علي 
كان باطلا - لان بيفونة المرأة و العرمة عليبا غالبا لا تكون الا بزرال ملک 
الفكاح فیقع به الطلاق بخلاف البيئونة المطلقة و العرمة المطلقة - ولو 
قالت دست باز داشتم و لم تقل خویشتی را لا تطلق كما لو QU‏ لها 
اختاري و نوی الطلاق نقالت اخترت لایقع به الطلاق ٭ 

۸ و لوقال لها اختاري فقالت اخقرت ثم قالت cake‏ نفسي أن 1638 
كان ذلک فی المجلس طلقت و صدقت - وان قالت بعد القیام of‏ 
المجلس لا تطلق ولا يقبل قولها - لانها تملك اانشاه ما دامت فى 
المجلس فيقبل قولها بخاف ما بعد القيام ع المجلس ٭ 

۹۳۹ رجل جعل امر امرأته بيدها 7 يصير الامر بيدها ما لم تعلم uia‏ 1639 
لو طلقت نفسها قبل العلم gu‏ ٭ 





] ۳۳۴ [ 

۰ رجل تال لامرأته امر نسائی بيدك او قال لها طلقي ایة نسائي شت 1640 
فطلقت نفسها لا يقح و قد USS‏ ٭ 

۱ رجل قال لامرأته امر AU‏ تطليقات بيدك ان ابرأنني عن «f.‏ 1641 
وقالت وكلفي على ان اطلق نفسي تقال لها انت وكيلي لنطاقي 
نفسىف فقامت عن “جلسها خرج الامر من يدها حتی لر طلقيف 
نفسها لا يقح - لان توكيل المرأة بطلاقها تفويض فيقتصر على المجلس - و أن 
طلقت نفسها فى المجلس ان ابرأتة عن المہر ارلا طلقت - و ان لم تجراه 
لا تطلق - لان التوكيل کان معلقا بشرط البراءة e‏ 

۲ رجل قال لامرأته امرک بیدک الى عشرة ايام یکوی الامر بيدها 1642 
من وقت التكلم الى عشرة ایام بالساعات - لان الامر بيدها مما ٭حتمل 
التوقيت و كانت كلمة الى للغاية - بخلاف ما لو قال انت طالق الى 
عشرة ايام فانها تطلق بعد عشرة ايام - لان الطلاق مما لا بعتمل القوقیت 
فكانت كلمة الى بمعفي بعد ٭ 

۳ رو لو قال لها امرک بيدك ال عشرة ايام و نوي ان يصير اامر بيدها 1643 
بعد عشرة ایام حصت AX‏ فیما بيفه و بين الله تعالیی - لانه نون ما 
بعتمله لفظه الا انه خلاف الظاهر فلا Goo:‏ تضاء ٭ 

۴ و كذلك لو قال لغيرة امر امرأتي بیدک الى سنة كان الامر بيدة الى 1644 
سفة و لا يبقي بعد مضي السنة de‏ بدلک ار لم يعلم ٭ 

۶ و لو جعل امرها بيدها شهرا ار سنة فردت الامر او اختارت زرجہا ار 1645 

٭ LU‏ لا اختار الطلاق بطل الامر بيدها - و قال ابو یوسف رح يكون 

— 0306 في plat‏ آخر» 

3 ۷ ول لها ا رک بيدك الامر بيدها 1646 

[er] E. 











مرة fuel,‏ في ذلك المجلس ر غيرة - ری ا شفارت روجپا خرج 
الامرص يدها - ر لا يبطل بالقيام عن المجلس e‏ 

۷ ر لو قال لها امرکت بيدك كلما شت كان الامر بیدھا كلما شارت حنین 1647 
یتم الثلمث - فان تزرجت بعد الثلست بزرج آخر ثم عادت الى الرل 
2 يكون الامر بيدها - و لو coU‏ مرة راحدة وطلقت ثم تزرجپا بعد 
العدة كان لها المشيئة فيما بقي می الثلے - و لوشاءت مرة واحدة ر 
طاقت ثم تزرجت بزوج آخر بعد انقضاء العدة ثم عادت الى الزرج 
اارل كان لها المشيئة في ثل تطليقات مستقبلات في قول ابي hisia‏ 
و اني يوسف رحمهما الله تعالى - و هي مئلة الهدم ٠‏ 

۸ و لو قال لها امرك بیدک في هذه السفة فطلقت نفسها ثم تزرجہا 1648 
لم یکی MEW‏ في قرل ابي يصف رح - قال ابر يرصف رح و 
في تیاس قزل ابي خفیفة رح لها الخيار ٭ 

۹ ولوقال لها امرك بیدک في هذة السلة ثم طلقا راحدة قبل 1649 
الد ول بها ثم تزرجها في تلك الحثة كان لها الخيار في قول ابي حليفة 
رعمه الله s JUI‏ 

۰ رجل قال لامرأتة امرك بیدک الیوم ر غذ! و بعد غد فردت می الیرم 1650 
بطل كلة - و لیس لها ان ختار ففسھا بعد ذاكا - و ذکرفی الواقعات لها 
تن تختار نفسها فى الغد و الصحي هو الرل e‏ 

۲ و لو قال لها امرک بهذك الیرم و بعد غد فردت فی الیوم کان لها 1651 
سور یس جج یں abt‏ ابي حفيفة رحمه الاء تعالى - و کذ! لو قالت 
( ۽ ن ) کان اختارت o‏ (ح ت ) لم يكن لها je‏ عن IF‏ سی dios‏ را ll‏ 
و في قياس قول الي حنيقة رحمة الاد قعالى لها الخيار » 


- 





فى اليو ابطلت کل ذلک © 

۲ ر لو قال لها امک بیدک الیوم و غدا فرا.ءت فى اليرم بطل الامر - لري 1652 
المعتبر هو الوقت الذي تفوه به ارلا فیبطل بالرد - كما لو قال انت طالق 
الیوم غدا کان ایقاعا للحال © 

۴ رجل قال sb‏ امرك بیدک و امر امرأتي فلانة Has‏ نقالت 1653 
طلقت DE‏ ثم طلقت نفسہا صم - الى الكل تغویض واحد ejay Lbs‏ 
ا Shy‏ الآخر ء 

۴ رجل جعل امر إمرأته بیدھا فقالت اعطنی کذا ان طلقتني Jui,‏ 1654 
الزرج J‏ ادري هذا فقالت المرأة اں جعلت امري بيدي فقد طلقت 
نغسي J‏ قطلق - لانها لما اشقغلت بطئب المال بطل الامر ٠‏ 

۹9 رجل قال لامرأته امر ثلسی تطلیقاتک بیدک فقالت المرأة لم 1655 
1 تطلقفي بلسانلگ لم یکی ذالك ردا و كان لها ان تطلق نفسپا e‏ 

Je) ۹‏ قال a‏ لنى دخلت: دار فش نامک Don‏ فدخلت و 1656 
طلقت نفسپا لی طلقت فغسہا هين وصلت u)‏ مکی تصير داخلة 
فی الدار و لم تزائل ذالك SON‏ طلقت - وان مشت عن ذلک 
Sill‏ خظوتیی ثم طلقت نفسہا لا تطلق ٠‏ 

۷ رجل جمل pal‏ امرأته بيدها او خيرها و هي راكبة ففزلت ار كانت 1657 

AJ‏ فركيت بطل خيارها - و كذا لو كانت جالسة فاضطجعت للذوم 

ولى كانت AJU‏ فقعدت او ان متكثة فاسقوت قاعدة لا یبطل 

خهارها - و لو كانت قاعدة فاعات 7 یبطل خيارها في قول زفررح 

وهو احدی الرراینض عی ابي يوسفب رح - I‏ القعود و النکاء یکوں 


eee : 4‏ الراي 3 لاعراض - و لو قرأت شیثا قلية ا یبطل خیارها - و لو 
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دعيت بطعام فاكلت او امتشطت او اغقسلت او اختضبت ار جامعها 
نوجہا او قامت ع جلسپا بطل الخیار - و کذا لو افتنحس الصلرة 

و ان کان في صلوة الغرض ل دتم الامر حتوی تتمها - و ان كان فى التطرع 

7 یبطل الا ان نقوم الى الشفع الثاني e‏ 

۸ و لو اجتمع اولياء المرأة و طلبرا طلاتبا فطال كلامهم فقال الزوج لاب 1658 
المرأة ما تریی مني افعل HI‏ و خرچ الزرج فطلق الاب ابفنه 
فى المجلس, 3 تطلق - تی كام الزرج محتمل بحتمل تفویض الطلق 
اليه ر حتمل غیره فلا یکوں تفریضا بالشک e‏ 

۹ امرا؟ قالت لزوجها فى الخصومة ان کار ما في یدک فی بدي 1659 
استنقدت نغسي QUA‏ الزرج الذي في يدي في یدگ uU)‏ 
المرأة طلفت نفسي GU‏ نقال لها الزرج فقالت 
طاقت نفسي GU‏ می موچ لم انو OI‏ بقولي uri‏ ني يدي اي 
یدگ فانہا تطلق ثلثا بقول المرأة في المرة الثانية طلقت نفسي E‏ 
حت لو لم يقل لها الزرج قولي مرة اخرئ كان القول قوله قضاه ر ديافة 
ولا تطلق اضرأته ٭ 

۹۰ رجل قال امرأته قولي انا طالق ‏ يقع الطلق ما لم تقل المرأة دنک 1660 
بخاف ما لو قال الرجل قل «مرأني انها طالق (uu‏ تطلق حال 
و قد ذکرنا » 

۰۲ رجل جري بینه و ہیں امرآته كام فقالت الدرأة اللبم نجني منه 1661 
فقال الزرج تریدیں Ree)‏ مفي قامرك بیدک ر نوی به الطقق و لم بفر 
العدف فقالت طلقت نغصي GU‏ فقال الزرج جر يقع علیها شیع 
ني قول أبي حنيفة رحمه الله تعالى - لانه اذا لم يقر الثلت صار كنا 





قال لها طلقی نفسک و لم يفو العدد فقالت طلقت نفسي UD,‏ يقع 
قن في‌تول ابي حذیفة رحمه الله تعالیٰ - و يقح واحدة في قول صاحبيه 
رج - ولا يقال قول الزرج بعد قولها طلقت نفسي GE‏ تجوت لم 2 یکوں 
اجازة لفعل المرأة - انا فقول قول الرجل فجرت يحتمل الاستهزاء 
b‏ #جعل اجازة بالشک e‏ 
۱٩‏ امرأة قالت لزوجہا سی وکیل تو هستم نقال Sam‏ فقالت طلقت 1662 

نعسي ثلنا فقال الزوج بالفارسية توبر من حرام گشتي ما را جدا بايد 
شد فتغرقا ثم اراد الزرج ul‏ یراجعہا قالوا یسال عن نيته ان قال عنیت 
به النوكيل GUL‏ و لم انو العده تبي بولحدة - فہذا الجواب انما يصع 
عل قول ابي يوسف و “جمد رح - و اما ude‏ قول ابي Sarin‏ رحمة 
الله تعالیی قالوا لا رقع شییی - و عايه الفنویی ٭ 

۴ امرأة قالت لزوجها اتريد ای اطلق نفسي فقال نعم فقالت طلقت 1663 
نفسي. أن oS‏ الزرج نوی تفویض الطاق Gall‏ طلقت واحدة - و ان 
ade‏ بڈلک طلقي نفسک ان استطعت لا تطلق ٭ 

۴ رجل قال لغيرة اترید ای اطلق امرآتک ثلثا فقال الزرج نعم فقال 1664 
الرجل طلقب امرآتک GU‏ قالوا تطاق UD‏ - و الصعیم ان هذا و ما 
تقدم سواد انما يقع الطاق اذا اراد الرجل تغویض الطاق اليه ٭ 

90 سے طقن oh‏ كان الزرج نوي بالتوكيل 1665 
eee —‏ وان لم يفو الثلمف لا يقح شيى في قول 
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aly‏ واحدة رجعية - و لو قال الوكيل ابغنها لا رقع شيوى - ر کذا لو قال 
للوكيل طلقہا تطلقية بائفة فقال لها الوكيل ان طالق تطليقة رجعية 
يقع fuel,‏ بائنة s‏ 

Qa) ۷‏ قال لغیره طلق امراتیي بين يدي اخي فلان فطلقہٴ بغير معضر 1667 
من الاخ يقع الطلاق - لا قوله بيى يدي اخی خر ج yde‏ وجه المشورة 
غلا ينعلق به الطلاق - كما لو قال طلقہا بين یدی الشهود فطلقها بغير 
po‏ من الشهوك يقح وهو كما لووكل غيرة ببيع عبده و قال )^4 
بشهود فباع A)‏ شهود جار - بحلاف مالوقل لا تبعة الآ بشھرد 
فانه لا يجوز البيع ألا بشهرد ٭ 

۸ رجل قال لغيرة لا انہالگ عى طاق امرأتی لم یکن ذلك توكيلا - و لو 1668 
قال لعبده لا انھاک عن النچارة یکون اذنا فى النجارة - لان قوله للعبد 
ذلک ? يكون بدون ما رآه يبيع و يشتربي ر لم ينه و ثمه يصير Ulo‏ 
فی التجارة فبهفا اولى - و لو رأئ انسانا یطلق امرأته فلم iu‏ يصير 
المطلق رکیلا و لا يقح الطلاق فکذلک ههنا * 

9 رجل قال لامرآته امک بيوف فقالت اخترت نفسي lO‏ فيه 1669 
QU‏ بعضہم يقع الطلاق - لان هذا العلام فرق تغویض الطلاق الیہا - 
هذا الجواب انما يصم اذا نوی تفويض الطقق الیہا - فان جعل امرها 
بیدھا 7 يكوي تفویضا للطلاق ال بالنهة e‏ 

+۱۹۷ اذا جعل امر اصرآته بيك — أرصبي — - و لیس للزرج 1670 
لی برجع — 

1671 t MM ended Aor? Ger ae صراکہ‎ pide des ۱۹۷۱ 
اولیٰ ٭ ( -, ن ) امري بیدک ٭‎ Be Cor) 
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۷ رجل قال لامرأته امرک بيد في هذ السفة ثم طلقبا زوجها واحدة 1672 
قبل الدخول بها ثم تزرجہا في تلك السفة ذکر الكرخي رح ان اامر 
یکو بیدھا في — السفة في قول ابي حخيفة رحمه الله تعالیی e‏ 

۴ رجل رئل رج1 بطلاق al‏ اختلفوا فيه - قال 1673 
بعضپسسم ( یقع الطلاق كما لو Q6‏ رجلا بالطقق فجي الوكيل و طلق 
و الصحيم انه يقع الطلاق * 

۴ رجل قال لاخر رکلتک فى جميع اموری فطلق الرکدل امرأته اختلغوا 1674 
نيه - و gi‏ انه لا يقع - و فى الفتاري للفقيه ابي جعفرر ج Je)‏ 
قال لغيرة وکلنک في جمیع اموري و اقمنک دو نفسي لم تک HEN‏ 
عامق - فان كاى امر الرجل ”ختلفا ليست له صفاعة معروفة فالوكالة 
باطلة - و ان كاري الموكل تاجرا ينصرف القرکیل الى التجارة - قال رح 
ر لو قال وکلنک في جميع !موري القي !جوز بها التوكيل كانت الوكالة 
عامة فى البیامات و الاجارات و الانكحة و کل شين - و عن “حمد رج 
لوقال هو ركياي في کل شییی جائز صنعته كان Y,‏ فی البياعات و 
الهبات و الاجارات - و عن ابي حذیفة رحمه الله dled‏ افه یکوں وكيلا 
فى المعارضات درن الهبة و العقاق - و قال مولانا رضي الله aie‏ و هذا كله 
lal‏ لم یکی في حال مذاكرة الطلاق - فان كان في حال مداكرة الطالق wr‏ 


وكيا بالطلاق ٭ 
9 رجل اكرهه السلطان ليركله بطلاق al el‏ فقال Jaf‏ مخانة الضرب 1675 
و ااعبص انت رکیلی و لم يك qe‏ ذلک فطاق Qus!‏ امرأتہ ثم 


لول ام اه بلاق اي قاو قصلت ذلك ويقع الطلاق 


^ alh aen, ن ) قال‎ ۶ ( 








8 اخرج الكلام جوابا فيي خطاب الامر ر الجواب ينضمن اعادة ما 
فی السوال e‏ 

۹۴ | رجل قال لغیره طاق امرأني هده ار اعدق عبدی_ هذا ار دبره نقبل 1676 
الوكيل و غاب الموكل لا jam‏ الوكيل على الطلاق ر العتاق و یره ال 
فی فصل رجل قال لغيرة ادقع هذا الثوب الى فلان فانه يجبر المامور 
على دفع الثوب - ان فى الثرب و الشییی المعينى جوز ان يكون الثوب 
امانة عند الامر فیجب عليه تسليم الامانة - اما فى الطلاق ر الغتاق 
و غير ذلك انما امرة بالتصرف في ملک ا١لآمر‏ و ليس على الآمر 
ایقام الطقق و العقاق فا يقع على الوكيل e‏ 

۷ رجل اراد السفر فوكل رجلا بطلق امرآته ثم عزله pi‏ محضر من 1677 
المرأة ان لم يکي النوكيل بطلب المرأة صم عزله - و ان کان بطلب 
المرآة قال بعضہم یملک عرله الا بمحضر مفہا۔ كما لو وكل رجلا بالغصرهة 
بطلب الخصم ”ائه لا يملى العزل بغير محضر من الخصم - و تال 
الشيخ المام شمس الائمة السرخسي رح الصحيم انه Shag‏ مزل 
الوکیل بالطلق و ان كان بطلب المرأة - لن الطلاق ا يجب علي الزرج 
بطلب المرأة - فیملک الزرج اخراج الوكيل ع الوكالة ٭ 

۸ ولو وكل رجلا بالطقق و قال كلما عزلتنک فانت ركيلي قال بعضهم 10/8 
لايصم هذا التوکیل - لن فيه تغير حكم الشر ع وهو الزام ما لیس بازم 
و قال بعضہم يصم النوکیل و لا یملک عزله - نع كلما يعزله يتجدد الركالة 
و قال الشیخ الاسام شمس الائمة السرخي رح الصحيم انه يملك العزل 
ثم اختلفوا في طریق العزل قال الشیۓ اامام هذا رح اذا قال Ve‏ 
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عى جمیع الوکالات يفعزل ر ينصرف ذلك الى المعلق و المفجز - ر قال 
بعضہم یقرل عزلنگ کما رکلتک - و قال بعضهم يقول o)‏ عري 
الوكالات: المعلقه و عزلتك عن ااوکالات المطلقة e‏ 

۹ مبئونة رکلت زرچهپا المطلق ليراجعها بفکاحج جدید فقال الوكيل 1679 
بمحضر من الشهود فلانه را بار آورد بمائة ديغار قال ابو القاسم الصفار رح 
یصے الفکاح - قال و قوله باز آررد و قوله باز آوزدم سواء © 

Sey ۰‏ وکل رجلا Gia;‏ امراتیه فطلق UGeaal‏ طلقت. - آنه آنی 1680 
ببعض ما امربه ه 

4^1[ (جل ركل tay‏ ليطلق امرأته للسنة فطلقها في غير وقت السفة 1681 
1 يقع Quel‏ ولا اذا چاه وقت السنة - و لا يخرج عن الوکالة qe‏ 
لو طلقها بعد ذاك فى وقت السفة يقع الطلاق ٭ 

۲ رجل JS,‏ رحلا یہ (مرأتة ثم طلقها الموكل WL‏ ار رجعيا ثم طلقها 1682 
الوكيل فطلاق انوکیل راقع ما داضت فی العدة - و لا يفعزل بابانة الموكل 
اذا لم یکی طلق الوکیل بمال - فان لم يطلقها الوكيل حتیی تزرجها الموکل 
قبل انقضاء العدة ثم طلقہا الركيل يقع طلاقه علیپا - فان كا الموكل 
Gey!‏ بعد انقضاء العدة ثم طلقها اارکیل لا يقع طلاق الوكيل - و کذا لو 
ani‏ الزوج ار المرأة و العيان بالله ثم طلقہا الوكيل فطلق الوكيل راقع 
ما دامت فى العدة - و ان حق الموكل بدار الحرب مرتد! وقضى 
القاضي بلعاته بطلت الوكالة qe‏ لوعاد مسلما و تزرجہا ثم 
طلقها الوكيل لايقع طلاق الوکیل - و لو ارتد الوكيل و العياذ WL‏ کان على 
الوكالة و لی لحق بدار الحرب الا ان يقضي القاضي بلعاته - لان قضاء' 
القاضي_باللحاق بمفزلة الموت ٭ 

im] 





۳ رجل قال اغيرة اذا تزرجت X33‏ فطلقها و تزرجها كان للوكيل ان یطلفها 1683 
y?‏ تعلیق الركالة بالشرط جائز ٭ 

۴ ر لو US,‏ غائبا بطلق امرأته فطلقها Ua,‏ قبل ان يعلم بالركالة sihi‏ 1684 
باطل - لان الوكالة ا تثبت قبل العلم e‏ 

۵ رجل وكل رجلا بطلاق امرأته فرد الرکیل ثم طلقها لایقم طلاقه - و اى 1685 
سكت الوکیل ولم یقبل و لم يرد yim‏ طلق الوکیل رقع طاقه اسٹےسانا » 
۹ رچل قال لغيرة انت وكيلي في طلاق ^ ul‏ شارت ار هریت ار 1686 
ارادت لم يكن رکیلا aum‏ نشاء المرأة في مجلسها - انه علق التركيل 
بمشيتها فیقتصر على مجلس العلم - كما لو علق الطلق بمشيتها - و اذا 
شارت فى المجلس يصير Sy‏ - و أن قام الوكيل عن المجلس قبل لی 
تطلق تبطل الوكالة - و قال بعض العلماء رح ل تبطل - لن المعلق 
بالشرط عفد وجود الشرط کالمرسل فيصير كانه قال بعد مشیئتها انت 
وكداي في طلاقها فلا یقتصر على ال٭جلس ۔ قالوا الصحیے جراب العذاب 
لان ثبوت الوكالة بالطلاق بفاء على ما فوض اليها مى المشيئُة و مشيئنها 

تقتصر على المجلس فكذلك الوكالة » 

۷ و لوقال لغيرة انت وكيلي في طاق امرأني yl‏ شنت فشاء فى 1687 
المجلس, فهو جائز - و ان قام الوكيل عن المجلس قبل ان يشاء بطل 
التوكيل - لان تعليق الوكانة بالمشيئة يكو تمليكا باعلیق الطلق بالمشيئة * 

۸ رجل قال لغيرة انت وكيلي في طلاق امرأتي على انى بالخيار GU‏ 1688 
ايام جازت الوكالة و بطل الخيار - و كذ[ لو شرط الخيار لغیره فی الوكالة 
جارت الوكالة و بطل الخياز - و كذا لو ركل يما سوى الطفق و شرط Jed‏ 





Lee J 
فى الوكالة “حت الوكالة ر بطل الخيار ٭‎ 

a ۹‏ نه اربع نسوة فقال لغيره طلق امرأتي فطلق الوكيل احدیں نسائه 1689 
بغير عينها ار قال طلقت SI}‏ جاز - و يكون البيان ag!‏ الزر ج لا الى 
الوكيل - و كذ! لو طلق الوکیل احدیی فساء بعیفپا جاز - فان قال الزرج 
لم اعى هذا 3 يقبل قوله - و هو كما لو قال لغيرة بح عبدا می عبيدي 
قبام الوكيل عبد! Bigay‏ می عبيده جاز - فان قال الموكل لم gel‏ هذا 
لم ays Ja‏ ٭ 

۰ رجل قال لغیرہ امر امرأني بیدک فطلقها Qua‏ لها المامور ۂ — 1690 
انت طالق ار قال طلقتک تقع تطليقة بائفة الا اذا نوىي الزرج ثلثا 
فثلسف - و كذا لو قال الرجل لغيرة طلق امرأتي و امرها بيك و là»‏ 
و الول سواء e‏ 

۱ و لوقأل لغیره امر امراتی بیدک في تطليقة ار بتطليقة فطلقها فطاةها 1691 
المامور فى المجلس يقع واحدة رجعية - ركذا لو قال لغيرة Gib‏ 
امرأني فقد جعلت ذلك اليك فهو تفويض يقتصر على المجلس - و 

)13 طلقها j‏ فى المجلس يقع راحدة رجعية - و کذا لو قال جعلت الیک 
طلاتھا فطلقها يقتصر على المجلس و یکون رجعيا ٭ 

۴ ولو قال لغیرہ طلق امرأتي فابفھا ار قال ایفتھا فظلقها فهو توكيل لايقخصر 1692 
على المجلس - و للزرج ان برجم ale‏ - و اذا طلقها الوكيل يقع تطليقة 

بائفة - و لیس لهذا الوكيل ان يوقع اکثر مى واحدة ٭ | 

۳ و لو قال لغيرة طلق امرآني و قد جعلت امرها ہیدک ار قال جعلت 1693 


 (‏ ی ) فقال لہا الماصور فی مجلس انت طالق تفع تطليقة بائتة و كذا لو قال قد 
طلقتلی تقعتطليقة بائنة الا اذ؛ اھ or) e‏ ) رحل قال لغيرة o‏ ( عبن ) لهذا الرجل e‏ 
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۳۳۹ 

امره! بيد وطلتها کان الثاني غير الاول - لان الوار للعطف - UU‏ حرف 
القاء یکون فی هذا الموضع لبیان السبب فلا تملف الا واحد؟ - و اذا ذکر 
Os =‏ الواو فطلقها الوکیل فى المجلس QU‏ بتطليتنين - لان الواقع 
بكم الامر يكون WE‏ فاذا كان احدهما بائفا کان الاخر WE‏ ضرورة انه 
لا یملک الرجعة - و ای طلقها الوکیل بعد القيام عن الجلس يةح واحدة 
رجعية - لا النفویض بطل بالقيام عن المجلس و بقي التوكيل بصریم 
الطلاق - و کدا لو قال امرها Sy,‏ ر طلقها ۰ 

۶۴ و لو قال طلقها و ابنها او قال ابفها و طلقها في المجلس ار في غیره 1694 
يقع نطليقناى - لانه aS,‏ بشيئين بالابانة و Gib)‏ و النوکیل ل یبطل 
بالقیام ع المجاس فیقع طلاقان e‏ 

1695 ejm رجل فوض طلاق امرآته الى صبي قال فی الاصل ان‌کان‌مس يعبر‎ ٥ 
1696 طلاق امرآته بيد رجل فجن المجعول اليه وطاق قال محمد‎ Jam ولو‎ ۹ 
رح ان کان لايعقل ما يقول لایقع طاقه - ولو جن الموکل بالطلاق ان‎ 
وکالته - و لوجن زمانا دائما بطلت‎ qe ج ساعة ثم افاق فالوكيل‎ 
الدائم ارلا بیوم ثم رجع‎ jas وكالته - و ذكر ابى سماعة ع محمد رح انه‎ 
ثم رجع‎ gum CÓ درن‎ ur وان‎ - cu و قال ان جن شهرا‎ 
سنة - و ابو حفیفة رحمة الله تعالیي لم يقدر‎ et و قال لا حرج حدیں‎ 


(Py) 
* Gs. لذ لک‎ 


7 رجل قال لغیره طلق امرأتي نطيقة للسفة فقال لها الوكيل انت طالق 1697 
للسفة ان كانت المرأة في طهر لم #جامعها فيه ولا في حيضها طلقت 
واحدة - , ان کانست حائضا او كانت عن طهر جامعہا as‏ بطل e‏ 
(or) «ed taylor)‏ ذلك - 
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5 
الوکیل - ولا بقع به الطلاق ولا للعال ولا اذا حاضت ر طیردی - لاس 
الوکیل لا یملگ ااضافة - فان الرجل اذا قال suat‏ طلق إامرأتي اذا 
حاشت و طهرت فقال الودیل ان( حضت و طهرت ails‏ طالق کان BEL‏ 
و كذا لو قال vaa‏ طلق امرأتي :دا فعال لها الوكيل انت طالق غد! کان 
باطلا۔ و کذ! لو قال طلق امرأني نقال لها الوکیل انت طالق اذا دخلت 
الدار فد خلت لا رقع شيرى ٭ 

۷ ر لو قال لغيره طاق امرأتى GE‏ للسفة Qu)‏ لها الوكيل في طهر 1698 
لم چامعھا فيه انت طالق T‏ للسفة یقع للحال Foal,‏ و bs‏ البافي 
ر قيل على تياس قول ابي حفيفة رحمه الله تعالیی Que‏ أن ل يقع 
شيع - لانه مامور بايقاع “taal‏ في كل طهر و saic‏ المامور بالواحدة 
اذا ارقع الثنلمك ل بقع شيى - والاصم انه يقع واحدة في كل طهر بلا خلاف 
لی عند ابي حنيفة رحمه الله تالی يعتبر الموافقة من حيمث. اللفظ 
فان الرجل اذا قال لغیره طلق امرآني ثلثا فطلقها الفا لايصم و کذ. 
لو قال لغيره طلق he!‏ نصف تطليقة فطلقها الوكيل نطليقة Qu)‏ 
شيك و ههفا رجدت المرافقة مى حيرت Ball)‏ فيقع واحدة ٭ 

۹ رجل قال sus!‏ طلق امرأتي GU,‏ للسنة بالف فقال لها الوكيل في 1699 
رقت السفة انت طالق UD‏ للسنة بالف فقبلت يقع واحدة بثلت 
الف - فای طلقہا الوكيل فى الظهر الثاني تطليقة بثلف الالف نقبلت 
يقع اخری بغير شيرى - و کذا لو طلقا الثالثة فى الطهر الثالاث - و لو 
طلتھا الوكيل ارلا تطليقة بناسی الالف ثم آزوجها الزرج ثم طلقها الرکیل 
تطلیقة اخریی بثلٹ االف بقع الثانية بثلسف االف - و كذا الثالثة 
على هذا الیجه ٭ 


- 





۰ اذا JS,‏ رجلين بالطلق کان لكل واحد منہما ان یطلق اذا لم يكن 1700 
الطلاق بمال ٭ 

۱ و لووكلهما بالطلاق و قال لايطلقها احدکما ددرن ماهبة فطلتها احذهما 1701 
ثم طلق الاخر او طلق احدهما و اجار الآخر لايقع شيى ٭ 

۲ و لو وكلهما بالطلاق بمال لایتفرد به Unas]‏ - و کذلک فى العقق سواہ 1702 
UE‏ وكيليى مى قبل الزوج او من قبل المرأة ٭ 

1703 احدھما راحدة ثم طلقها‎ ilh; UD لو قال لرجلیں طلقاها جمیعا‎ Iver 
الآخر تطليقتين لیقع شيع حتیی يجتمعا على الثات ٭‎ 

۱۷۰۴ الوكيل بالطلق اذا لم یکی بمال یفعزل بطلاق الموکل طلقها الموكل 1704 
WL‏ او رجعيا و يكون لئوکیل ان يطلقها بعد ذلك مادامت في العدة 
و اذا انقضت عدتها يفعزل حقیں لو تزرجها الموكل بعد انقضاء العدة 
تم طلقها الوكيل لايقع شيوى - و لو تزرجها الموكل قبل انقضاء العدة ثم 
طلقها الركيل يقع » 

1705 رجل قال اغيرة طلق امرأتي تطليقة بااف درهم ثم طلقها الزرج بالف‎ ٥ 
درهم فقبلت طلقت واحدة بالف درهم ر كان ذلك غزلا لارکیل علم‎ 
الركيل بطلاق الموكل اولم يعلم حتى لو تزرجها الموکل بعد طلاقه ثم طلقها‎ 
© الوكيل تطليقة بالف فقبلت لا يقع شيرى - لانه انعزل بطلاق الموكل‎ 

Ja, ۱۷۰۹‏ طلق امرأته تطلیقة بائنة ثم قال لغیره طلقها بالف فلم tib,‏ 1706 
الوكيل ade‏ تزرجها الزرج فى العدة ثم طلقها الوکیل بالف فقبلت 
طاقت بالف - و أن لم یخزرجها الزرج قبل طاق الوکیل فطلقها الرکیل 
فى العدة واحدة بالف فقبات یقع علیها نطليقة بغیر شيرى - بخلاف ما اذا 
Us,‏ بطلاقها بالف ثم طلقها الزرج بالف ثم Gib‏ الوکیل بالف ليقع شيك 





[rea] 

من طلاق الوكيل - لان التركيل اذا کان قبل طلاق الزرج يكون تركيلا بطالق 
یوجب المال فاذا طلقہا المركل بالف بعد التوكيل لا pai‏ طلاق یوجہب 
المال فیفعزل الوكيل ضرررة - اما اذا وكل رجلا ليطلق المبانة بالف فانما 
وکلة بطلق يذكر فيه انعوض لا الزرج لا یملک 
ذلك وقت القوکیل فاذا انى الوكيل بما امر به بقع - كما لو وكل رجلا 
ببيع عبده فجن الوكيل جنونا يعقل فيه البيع و الشراء ثم باع الوكيل 
J‏ يغفذ بيعه - و لو وكل رجلا مجنونا بہذہ الصفة ببيع عبده ثم باع الوکیل 
نفف بيعه - لان اذا لم يكن جفونا وقت التوكيل كان التركيل ببيع epe‏ 
العبدة فيه على الوکیل - و بعد ما جى الوکیل لو نفد بیعە كانت 
العهد1 فيه على الموكل فا بغفف - اما اذا کان الوكيل *جنونا رقت 
التركيل فلما وكل ببيع يكو العهدة فيه على الموكل - فاذ! انی eX‏ 
dad‏ بيعه على الموكل © 


۷ ر پل وكل غيرة بالطلاق ار العتاق فركلى الوکیل رجلا آخر فطلق الثاني 1707 


و اللول حاضر ار غائمب لا جوز » 


۸ و گذا لو وکل رجلا بالطلاق ار العتاق فطلقہےا اجنبي فاجاز الوكيل 1708 


ذى لا یجرزہ 


۹ و فی الخلع و الفکلج اذا رکل الوکیل غيرة نفعل الثاني #حضرة الارل 1709 


او Jas‏ اجنبي فاجار الوكيل جاز ٭ 


1710 و می محمد رح في رجلين لکل راحد منهما عبد فوکل كل راخد‎ ٠۳ 


من المولییی رجلا لیعتق عبدء فقال الوکیل SETS‏ ا الوكيل 
قبل البیار قال في القیاس ان ٩‏ یعنق راحف مذیما — 
( من ) و لکن اسقعسن e‏ 





[ Pete) 
e ای اعققہما جمیعا - و يسعئ کل راحد منہما فى نصف قيمته‎ 
1711 الوكيل بالعقاق اذا اقر انه اعنقه امس و کذبه الموکل لایقبل قول‎ ١ 


الوكيل - aid‏ اقر بالاعقاق بعد خررجه من Sa‏ - و la$‏ الركيل بالطلاق ٭ 


— — — — ل — س لے 


1712 الخلع و الطلاق بمال الزرج - ركذا العتق‎ ٣ 
dan) یمال في جانب المولوی - وهو معارضة في جانب المرأة و‎ 
قال خالعتف على‎ am - فيراعئ احكام اليميى في جانب الزرج‎ 
کدا ثم رجع قبل قبول المرأة لا يصى رجوعه - و كذا لوقام الزرج قبل‎ 
المرأة صم قبولها - و يصع كلامه و ان كانت المرأة غائبة - و اذا بلغها‎ Ups 
الخبر كان لہا خبار القبول في مجلسها - ر كذا لو قال الزرج اذا چاه‎ 
على الف‎ Lins على الف - ار قال اذا قدم فان فقد‎ Gils غد فقد‎ 
يصع و یکوں القبول الى المرأة بعد مجيى الغد و القدوم في مجلسها‎ 
و لوشرط الخیار فى الخلع لا يصم شرط الخیار مى جانب الزرج كما ایصم‎ 
© فى الیمییی من کل رجه‎ 

۳ ر یراعیی احکام المعارضات في جانب المراة و العبد ude‏ لو ابتدات 1713 
المرأة بالخلع ثم رجعت قبل قجول الزرج م رجوعہا علم الزرج برجوعها 
ار لم play‏ - ويبطل کامپا بقيام احدھما ایہما قام - رلا يصع كلام المرأة عفد 
غيبة الزرج اذا لم يقجل احد - و کلام المرأة و العبد لايقبل التعلیق 
و الاضافة - و لو اخقلعت و شرطت الخيار لنفسها صم شرطها في تول 


te رکال میٹ ے‎ carb M 4 


“يي 
 (‏ ن ) يصع رجوعها « 








۴ ام الخلع قد يكون Bab‏ الخلع ر قد يكون Bab‏ البيع ر الشراء و قد يكونى 1714 


بالفارسية - فان كان Bab ali]‏ الخلع فان خالعہا aule‏ مال معلرم رلم یدگر 
المهر فقیلت المرأة یلزمہا اليدل Le} ýa‏ حکم — m6 uU‏ ! مرا 
مد خ رله 3 ۳ دصت المهر یلزمہا العدل 3 y‏ پر Ro‏ احدھما aale ade‏ 
بشهی فى قولیم - و ان لم تكى المراة مدخوئة و قد قيضت ممع 
عفك ابي aia‏ رحهه الله تعالیی يرجح * Gale‏ بالجدل ۶ عير 
و آن wr e‏ المور مقبوضا dic‏ ابی al! a>) Zaria‏ تسا Re y "m‏ 
. المسرأة عليه بشییی من المهر - و عفد صاحبیه ر ج ترجع المرأة عليه 


بنصف المهر * 


۷ ور ان خالعها على مهرها فان کات المرأة مدخولة وقد قبضصت 1715 


مهرها رجع الزرج عليها بمهرها - وان لم يكن المهر مقبوضا سقط ع 
الزرج جميع المهر و لايتبع احدهما صاحبه بشیی - ران لم تکی المرأة 
مدخولة فان كانت قيضت مهرها وهو الف RR)‏ الزرج عليها 
فى الاستوسان بالااف - و فى القیاس یرجم عليها بالف و خمسمائة 
الف بعکم البدل — بالطلق قبل الدخول - "و آن لم wi‏ 
قيضت At‏ فى القیاس يرجع انب عليها بخمسمائة - رفی 
إل(ساحسان يسقط المهر ع الزرج و لا يرجع عليها بشیی ٠‏ 


۹ وان خالعها على بعض مھرھا بان خالعها على عشر مهرها و مهزها 1716 


الف ان كانت المرأة مدخرلة ر المهر pie‏ رجع الزرج عليها EU:‏ 

ل ای في قرلهم - ران لم يكن المهر مقبرضا سقط 

rw) ee ہے سواہ‎ — — 
۶٤ 





صاحجية رحمهما الله (JU‏ يسقط عفه Ble‏ درم و ترجع .]3 عليه 
بقسعمائة - و ان لم تكن المرأة مد خولة فان کان المهر مقبوضا رمع الزرج 
عليها بعشر نصف المهر و ذلك خمسون - لان مهرها عفد الطلاق 
قبل الدخول نصف المهر فيرجع عليها بعشر دصف المهر و يسلم لها 
الباقي - و عند صاحبيه رح يرجع عليها Qux‏ لما UG‏ - و يرجع 
ايضا بحمسمائة بسیب الطلاق قبل الدخول - وان لم يكن المهر 
مقبوضا برأ الزوج عى جميع مهرها في قول ادي حفيفة رحمه الله تعالى 
و عفد صاحبيه رح سقط عن الزرج خمسمائة بسيب الطلاق قبل الد خول 
و خمسوں بعکم البدل - و ترجع عليه باربعمائة و خمسين 9 

۷ وان كان الخلع Bal‏ المباراة فالجواب عفد ابي حفيفة رحمه الله 1717 
تعالوى ما USS‏ فى الخلع saie‏ - و dic‏ محمد رح الجواب فيه La)‏ 
ما ذکرنا فى الخلع عند - , عفد ابي يوسف رح الجراب فى المبارا؟ 
ما ن؛ نا فى الخلع dic‏ ابی حنيعة haa)‏ الله Jai‏ ٭ 

۸ فان طلقها بمال ار بمهرها عند ابي یوسفے و *حمد رح الجواب &x$‏ 1718 
کالجواب فى الخلع عندهما - و عن Lgl‏ حذيفة رح فيه روايتان - في 
رراية الجواب فيه ما ذکرنا فى الخلع عنده - و فى رراية الجواب فيه ما 
قلنا لبي يوسف و محمد رح ر هو الصحیے - حت لو طلق امرأته قبل 
الد خول بہا ade‏ الف درهم و مهرها على الزوج XD‏ آلافب aj)‏ سقط 
الف و خمسمائة بالطلاق قبل الد خول و بفي الف وخمسمائة - و للزرج 
عليها بجعم البدل الف درهم فيصير الف قصاصا بالالف و يبقى لها 
عليه خمسمائة و لایسقط ذلك e‏ 





رم ن ) ما ذكر فى الخلع e‏ 





۷ ركذا لوتزرج امرأة على الف درهم و لم يدخل بها و لم يقبض المرأة 1719 
شیا حترى خالعها على الف درهم قال ابو حفيفة رحمه الله تعالبی 
لزمبا الف و لا شيرى لها - و قال ابو یوسف و محمد رج تعطیه خمسمائة 
و تصير خمسمائة می البدل قصاصا — المهر * 

۰ ر ان كان الخلع Bal,‏ البيع و الشراء قال ابو — و عمد رح 1720 
الجواب فيه كاالجواب فى الخلع - و اختلف المشائخ ر ج فية ule‏ قول 
ابي حنيفة رحمه الله تعالئى - قال بعضہم الجواب فيه عذدة كالجواب 
فى الخلع - و قال بعضهم الخلع بلفظ gyl‏ و الشراء عفد ابي حفيغة 
رحمه الله تعالیی لا یوجب البراءة عن المهر الا بذكر المهر كماهو مذهيهما 
وهر ٠ gi‏ 

۱ و فیما اذا كان الخلع بلفظ الخلع هل يقع البراءة عن ديى آخر غير 1721 
المهر - عفد ابي حفيفة رحمه الله تعالىى لایقع البرادة في ظاهر الرراية 
وهو الصحيم ۰ 

1722 Je رلا يقع البراءة عن نفقة العدة فى الخلع و المباراة و الطالق‎ ١ 
بالشرط في تولهم ٭‎ JI 

۴ و گذا لا يقع البراءة عن نفقة الولد و الرضاع من غير شرط - و اس شرط 1723 
البراءة عی ذلک فان وقت لذللك رقنا جاز و الا فا e‏ 


۴ و اذا جازت البراءة عند بیاں الوقت و الشرط فان مات الولد قبل تمام 1724 
المدة كان c»‏ أن يرجع lele‏ بحصة الاجر as!‏ نمام المد؟ - فان ارادت 
Me‏ الحبلة پک e‏ 





(e r —‏ ولا شبی لھا عليه ٭ 





تمام المدة فلا pU‏ لي علیک - و جنس هذ: المسئلۃ e‏ نی فصل 
aule‏ حدة ان شاء الله e JLI‏ 

1725 رجل قال لامرأته اں دخات الدار فقد خالعنک على الف فدخلت‎ ٥ 
الدار يقع الطلاق بالف يريد به اذا قبلت عفد الدخول - لان الخلع من‎ 
قبل الزرج يەن فيصم تعليقه بالشرط ه‎ 

1726 فجعل‎ LLS قالمت لزرجہا اختلعت منک بعذا وهوينسم‎ il! ives 
یفسے وهو يخاصمع_اثم قال خلعت قالوا ان لم يطل فهو جواب - لان‎ 
المجلس لا يتبدل بقليل عمل كان فيه - وان اطال ذلک يفقطع المجلس‎ 
e فلا یکوں جوابا‎ 

۲۷ رجل قال لامرأته خلعنک فقالت ةبلت يقع طلاق بائی - و کذ! اذا 1727 
لم تقبل المرأة - لان الطلاق يقع بقول الرجل خلعتک - JU‏ قال الزرج 
بعد ذلك لم ul‏ به الطلاق كان القرل قوله اذا لم یکی ذلک في حال 
مذاكرة الطلاق ٭ 

۸ ولوقال خلعتکى على كذا وسمى مالا معلرما لا يقع الطلاق ما 1728 
لم قبل - كما لو قال لها طلقنک على الف درهم لم يقع الطلاق ما لم قبل 
فان قال الزوج بعد قدرل الءرأة لم انو بے الطلاق لا يصدق قضاء - لان دكر 
العرض دليل على نية الطلاق ظاهرا » 

۹ ر لو قال ابا اخلعي نفسک ار QU‏ اخنلعي فالمسثْلة علی,, aU syag‏ 1729 
احدها ان یقول اخلعی نفسک بمال رلم یقدر فقالت خلعت نفسييااف 
درهم غفيهذا الرجه لایقع ااطلاق مالم يقل الزرچاجزت - لان جو الة الدل 
تمفع صحة التوکیل - و الثاني ان یقول uw‏ اخلعي نفسک بالف درهم 
فقاات خلعت أي رراية لا يتم الخلع ما نم يقل اازرج اجزت كما نى 





الوجه الازل - و في Aly‏ يتم الخلع بالف درهم و ان لم يقل الزرج اجزت 
ر هو e‏ - و الوچه الثالسف ان يقول لها اخلعي نفسک و لم يزد 
عليه فقالت اختلعت ذکر فى المننقیی عن ابي یوسف رح انه ا یکون 
Uli‏ - و گذلک؛ او قال لغیرہ اخلع امرأني لیس له ان #خلعبا الا 
بمال + لآن الخلع غالبا یکوں بعوض - و رری اب سماعة عن محمد رح 
انه اذا قال لها اخلعي نفسک فقالت خلعت ah‏ طلاق بائری بغیر 
Qu‏ كانه قال لها ابيني نفسک وبه اخذ اثر المشائج رح - وان 
كان الخطاب من قبل المرأة فقالت اخلعنی ار بارئني فقال !€ 
فعلت فہذا و ما لو كان الخظاب من قبل الزرج فى الوجوة سواہ ٭ 

۶ رجل خلع امرائه بمالها علية من المهر ثم ظهر انه لم يكن لها عليه 1730 
شيع کاں عليها رك المهر كما لوباع شيئًا بدين له عليه ثم تصادقا ان 
ادین له كان البيع بمثل ذلك الدين في ذمة المشةرى - و كما لو قال 
age Sale‏ عبدك النی في يدي او على مناعک الذی في يدي 

ئم ظهر انه لم يكن لها في يده شييى كان الخلع بفهرها - ان کان المهر على 
الزوج یسقط - و ان كانت قبضت مبرها من الزرج ردت على الزرج 
ما قبضت »> 

۱ و لو خلا على مهرها ار طلقہا تطليقة بمهرها الذی عليه 1731 
فقبلت و الزوج يعلم انه لا مهر لہا عليه يقع تطليقة بائذة بغير شیر 
فى الخلع - و فی الطلاق lags‏ تقع تطايدة رجعية - لان الزرج اذا کان يعلم 
انه لا مهر لها عليه كان قاصد! ايقاع الطلاق فيقع الطلاق بغير بدل كما لو 
خالعہا علوی خمر او خعزیر او بشدئ لا قيمة له - وكما اوخالع امرأنه على _ 
عالہا في هذا البیت من الماع و الزوج يعلم.انه لیس لها غتاع 9 





البیت SU‏ يقع الخلع بغیر شيى - و کذا لوباع شیئا بدیی له عليه ر هو 
يعلم انه لا دين له عليه ذكر الشيع الامام المعررف بخواهر زاده رح انه 
لا يضم هذا البح ٭ 

Je) ۲‏ تزرج امرأة على مهر مسمى ثم طلقها بائفة بعد الدخول ثم 1732 
تزرجہا انیا بمهر آخر ثم اختلعت ado aie‏ مهرها برؿ الزرج عن 
المهر الذي يكون فى النکاح الثاني درن الاول - و كذا لو قالت بالفارسية 
خويشنى خريدم از تو بكابيى بیمه حقہا كه مرا بر تواست فان 
الزرج لا be‏ عى المهر الارل ٭ 

۳ ذا وهب من زوجها نصف الصذاق ار اقل او اكثر ثم cia]‏ 1733 

. منه بمال معلوم قبل الدخول بها كان للزرج بدل الخلع ول يرجع 
احدهما على صاحبه بشيى في قول ابي حفيفة رحمه الله ثعالیی - و علئى 
قول صاحبيه رح الخلع في حكم المهر بمفزلة الطلاق - و لو رهبت 
فصف الصداق قبل القبض ثم طلقها قبل الدخول بها لا يرجع احدھما 
على صاحبه بشيى فکذلکب فی الغلع - وان كانت المرأة قبصت 
مهرها ثم رهبت الفصف مس الزرج ر دفعت اليه ثم طلقها قبل 
الدخرل بها رجم الررج lale‏ بنصف المهر فکذلک فى الخلع يرجع 
علیہا بفصف المهر © 

۴ و لو تزرج yl‏ على الف درهم ثم رهبت نصف المهر ار اقل او اكثر 1734 
و قبضت الباقي ثم اخنلعت منه بمال جپول كما ار اختلعت بثرب 
ار حیوان فى الذمة جاز الخلع - و یرجم الزرج عليها بما قبضت من 
بقیة مهرها ر 3 Uo gm‏ وهبت - لان بدل الخلع اذا کان مجہرا کان 
الواجبي.. علیها بعكم الخلع رد المهر فما رصل الى الزرج بسبسب الهبة 





مى Lae‏ یجعل Yel,‏ بجبة al)‏ فيرجع علیه! ہما تبفات - ولا تبر 
الفرأة بالخلع عما قبضت فى تول !بي حفيفة رحمة الله تعالى - لان 
لح رياو "ENG Tot ae RO‏ کا Bait 2) Tale‏ الیضع 
و قق عجزت عن ذلك بحكم الطلاق فکان عليها رد قيمتها و هو البھر » 

۷ رجل خالم allel‏ على إن ترد على الزرج mea‏ ما قبضت aie‏ 1735 
و كانت المرأة باعت ما قبضت منه ار رهبت می انسان و دفعت 
all‏ حتى تعذر عليها رد ذلك على الزرج کان علیها قدمة المقبوض 
أن کان المقبرضش من ذرات القیم - وان Q6‏ من ذرات QUA‏ کان 
علیہا مثل ذلك © 

۷ رجل خلع اسرآته على عبدھا فاستحئ العبد کان tole‏ قيمة العجد 1736 
و كدا لو خالع امرأته على عبد الغير ولم يجز صاحب العبد e‏ 

۲ و لو خالعها عنى ما في بيتها من المناع فان کان لها فيه gU‏ فللزرج 1757 
ذلک - و ان لم يكن كان عليها رد ما ثبضت می المپر ٭ 

۷۲ء و اںخالعہا على ما في بيتها من ash‏ فان لم يكن فى البیت شيك 1738 
کان الخلع واقعا عندنا بغير بدل ذكر الشيرى بالالف و الام او بدونها - و کذا 
لوخالعہا على ما في بیتها و ليس فی البيت شیئ ٭ 

۱۷۳۹ و لو اخقلعت ade‏ ما في تخیلها می الثمار جاز الخلع - و يكون له 1739 

Js) "i‏ می اشمار قل ذلک او کثر- فان لم یکن على الفخیل 
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rov )‏ [ 
يقع lel‏ عليه - وان لم يكن يقع بغیرشیبی - ثم رجع ye‏ هذا و قال 
علیہا رد ما ساق می الصداق و لا سبيل له على الثمر - لان الاشارة لفغت 
لعدم المشار اليه فصار كما لو خااعها على مال فيازمها رد المهر- و في 
فصل الولد لخت الاشارة ايضا لعدم الولد - و بقیت تسمية ما فى الجطن 
و ما فى ubl,‏ ينغارل QUU‏ وغير e JU‏ 

۱ و لو اختلعت على ما في يدها من الدراهم يجوز - ثم یفظر ان 1741 
كانت في يذها ثلثة دراهم او اكثر کان له ذلك - و ان لم يكن فی يدها 
دراهم کان Gale‏ ثلثة دراهم كما لو خالعہا على الدراهم وان کان في يدها 
درهم او درهمان يكمل BU‏ دراهم - و هذا بخلاف ما لو تزرج امرأة 
على دراهم فانه ثمه 2جب لها مهر المثل ٠‏ 

1742 ویکوں للزرج‎ - Am وان خالعپا على عبد او ثوب فان کاں معینا‎ Iver 
ذلك - و ان لم يكن العبد معينا یسنعق عبدا وسطا - و فى الثوب‎ 
» ر الحيوان يقع الطالق و يلزمها رد الممر‎ 

1743 اعطيتني الفا ارستین اءطينني‎ 13] UE رجل قال لامرأته انت طالق‎ iver 
القا فقبلت لا يقع الطلاق قبل الاعطاء - وان اعطت في ذالك المجلس‎ 
ار غيرة يقع الطلق - و لو قال اذت طالق ان اعطيتني الفا يتعلق الطلاق‎ 
۰ بالاعطاء فى المجلس‎ 

۴ امرأة قالت لزرجھا و قد كان alb‏ سفقين ilb‏ ثلثا على ان لک 1744 
علي الف درهم فطلقہا واحدة کان عليها كل ا1لف ٭ 

۵ امرژة قالت لزرجها طلقني راحدة بالف درهم و قال لها الزرج. 1745 
انت طالق واحد؟ و راحدة و راحدة يقع الثلمك - راجدة بالالف ر ثنتان 
at‏ شیی. عفد الكل ٭ 





ر۳۸ 
۷ ولو GIG‏ طلقني واحدة بالف فقال انت طالق ثاثا طلقت Gb‏ بغير 1746 
tu‏ في قول ابي حفيفة tamy‏ الله quU‏ - و قال صاحباه رح یقح 
واحدة بالف و ثنتان pt x)‏ ٭ 
۷ و لو قالت طلقني واحدة بالف و قال لها الزرج انت طالق Gb‏ 1747 
بالف يتوقف ذاک على قبول المرأة - ان قبلت يقع الثلست بالف 
ران لم تقیل لا یقح شییی à‏ 
Ja) ۸‏ قال لامرأته اختلعي او |اخلعي — مفی بالمهر و نفقة العدة 1748 
ug‏ بالعربية qa‏ قالت اختلعت بالمهر و نفقة العدة 
و ابرانگک عن المهر و نفقة العدة و هي لاتعلم معفی الكلام اخلفوا 
فيه - قال بعضیم ان قال الزوج بعد ما قالت اختلعت بالمپر و نعقة 
العدة و ابرانگ عن المہر و نفقة العدة اجزت ذلك ار قبلت صے (اخلح 
فا لم يقل الزرج ذلك لايصم الخلع لكن يبرا الزرج ع المہر و نفقة 
ما مضیں - لان قول الزوج للمرأة اخقلعی بالمهر و الففقة تفويض او توكيل 
فلا Cal‏ بدون ple‏ المرأة فاذا قالت خلعت نفسي منک بالمهر 
والففقة کان ذلك ابتداء کلام صى المرأة و الجهالة لا تمفع ذلك لان الجهالة 
7# تمفع صحة الابراء كما لا تمنع وقوع الطلاق و العقاق و التدبير بالحربية 
و ان کان لایعلم معناه فاذا قبل الزرج بعد ذلك صم - وان لم یقبل 
لیقع شيى - و قال بعضہم لا يصم الخلع وا يبرأ الزرج عن المهر و النفقة 
و ان قبل الزرج اذا لمتعلم * معثی اللفظ - لان الخلح بمغزلة المعارضة 
في جانب المرأة فلا یصے بدرن العلم کالبیع رنحوذلک والدرأة عن 
eit‏ المهر و الففقة تحقمل الفسئ و تبطل بالك فلايكون بمفزلة — 
۱6۱ جل قل dl‏ خلمت نفسک مني بعذا فقات خلعت او قالت 1749 
tev] Bom‏ 








فعلت اختلفرا فيه - قال بعضهم يصم ذلك - و QU‏ بعضهم لا رصم اذا 
لم یقبل الزوج - و امختار انه ان نوی الزوج النحقیق لا السوم يصم 
و الا فلا - لان هذا الكلام تعتمل السوم و یعتمل pist‏ و الظاهر انه 
سوم فاذا نوی التحةيق يصم و الا فلا - لانه اذا نوى التحقیق يصير كانه 
قال خلعت نفسک مني بكذا فانی خلعتک فاذا قالت خلعت 
تم الخلع » 

1750 إمرأة قالت لزیجہا اخلعني على الف درهم فقال الزرج انت طالق‎ (vo 

اختلفوا فيه - قال بعضهم كلام الزرج يكون جرابا و يتم ااخلع - و قال 
بعضهم يقح الطلاق ولا يكرن خلعا - و المختار ان يجعل جرابا - لانة 
جواب ظاهرا - فان قال الزرج بعد ذلک لم اع به الجواب كان القول 
قوله و يقح الطلاق بغیر شی - وكذ! لو قالت المرأة لزرجها emi]‏ 
منک فقال لها طلقتک قال بعصهم هو جراب و یتم الخاع بینہما و قال 
بعضهم يقع واحدة رجعية - و قال بعضہم يسأل الزرج عن الفیة ان قال 
نويت به الجواب کان جوابا - و فى المسئلة الارلئ ينبغي ان يسال €3 
عن الثیة ايضا o‏ 

۰۱ مدخولة سالت طلاقها فقال coy)‏ ابرايني عن كل حق لک على 1751 
حتیی اطلقک فقالت قد ابرآتک عن کل حق يكون للفساء على الرجال 
فقال الزرج في فور ذلک طلقفک gall,‏ قالوا يقع واحدة بائنة - لانه 
طلقها عوضا عن الابراء ظاهرا ٭ 

۴ امرأة اختلعت على مال بعد الدخول ثم زادت فى البدل بعد 1752 
الخلع eei‏ ۰ 

۱۷۵۴ امرأة اختلعت می زوجها بعل حق لها عليه كانت لها النفقة 1763 





مادامت فى العدة - لان نفقة العدة لم نک حقا لها عند الخلم e‏ 

۷ قوم جارًا adl‏ رجل وزعموا ان امرأته وکلنهم ‏ لاختلام فخالعها ix‏ 1754 
الف درهم ثم انها انكرت (اتوکیل فان كان القوم ضمفوا المال للزوج B‏ 
الطلاق و يلزمهم البدل - لانها لما انكرت التوكيل بقي هذا خلع الفضرليی 
و القضولي اذ! خاطب الزرج فى اخلع وضمن البدل يكو اصیلا فيتم 
الخلع بقبرله - و ان کان القوم لم يضمفوا بدل ااخلع کان ela‏ موقوفا ade‏ 
اجازة ]8147 و قبولها رلم یوجد - VU‏ کان الزوج ادعیی انها وکلتهم کان الطلاق 
واقعا باقراره و لا ِجپ المال - هذا اذا خالعوا - وان باع الزوج منهم تطليقة 
بالفى درهم اختلفوا فيه - قال ابوالقاسم الصفار رح يقع الطلق و يلزمهم 
المال و ای لم یضمنوا - لان لفظة الشراء Bal‏ ضما لانه مچادلة - و قال 
ابويكر البلخي رح هذا و الخلع سواء و هر الصحدم 

۰ رجل قال لغيرة طلق امرآني فخالعپا المامور ار طلقها بمهرها ,و نفقة 1755 
عدتها قال الفقیه ابر جعفر رح يجوز كانت المرأة مدخولا بها او 
لم‌نگی - وقال ابوبکریی الاسکاف رح لا جوز ولا يقع الطلاق و لم يفصل بين 
المدخرلة و بى غير المدخولة 3 و عنه انه قال أن کانت مد .خورلا بها 
iym‏ و ان لم نكن مدخول بها جار - و ھکذا قال ابو التاسم الصفار ر ج 
وهو المختار - لان طلاق غير المدخول بها يكو بائنا ناذا رضي الزرج 
بالابانة بغير بدل کان راضيا بها بالبدل بالطسريق اارلیی ۔ اما فى 
المدخولة الطلاق بغير عرض لايكون WL‏ ولا قاطعا للنکاج فلا يكون راضيا 

BIS |‏ غلا dai‏ على (لامر = 

; ۷ رجل قال لغیره طلق امرأتيی على شرط لا تخرج می المفزل شیثا 1756 
— . المامور ثم اختلفا فقال الزرح ان" قد اخرجت شینا من المنزل 
LUE ar c o‏ | 
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و قالت المرأة لم اخرج ذكر فى الفوادر و ان القرل قول الزرج و لم يقع 
الطلاق - قالوا هذ! الجواب g^‏ ان كان الزرج قال للمامور قل لها 
انت طالق ان لم تخرجي — المنزل Ut‏ فقال لها المامور NS‏ 
ثم ادعن الزرج انها قد اخرجت می المنزل شیئا فيكون القرل :وله 
لانه يذكر شرط الطلاق - فاما اذا كان zyl‏ قال لله‌امور قل لامرأني انت 
لق على ان لا تخرجي می المفزل Ut‏ فقال لها المامور ذلك فقبلت 
نم قال الزرج انها قد اخرجت مى المنزل شیئا الیقبل قوله - ان في 
هذا الوجه الطلق يتعلق بقبول المرأة فاذا قبلت يقع الطلاق لاعال 
اخرجت می JA‏ شيئًا او لم خرج ۔ كما لو قال لامرأته انت طالق 
على ان تعطيفي الف درهم فقالت قبلت تطلق فى احال وان 
لم تعط الفا - و كذ! لوقال لامرأته انت طالق على د خولك الدار فقبلت 
تطلق للعال و آن لم تدخل - لآن كلمة على لتعلیق الايجاب بالقبول 

لا للتعليق بوجوب المقبول ٭ 

۷ رجل قال لامرأته انت طالق بعد غد على الف درهم و غدا على 1757 
الف دزهم و الیرم على الف درهم فقالت قبلت فانها تطلق لعال 
واحدة ‏ بالف ر یقع الثانية و الثالثة في وققہما بفیر جعل » 

۷۸ رجل قال لامرأة لایملعها انت طالق على Be‏ درهم ان تزرجنک یوما 1758 
من الدهر فقالت المرأة قبلت لایقع الطلاق في قول ابي حفيفة رحمه 
الله JUS‏ و لا يلزمها QUI‏ - و قال ابو یرسف رح هي‌طالق ر Qu‏ 
واجب - و لو انها قالت حين تزرجها قبلت الطاق الذي جعلت الي 
يالف ذرهم یقع الطلاق ر يلزمم ا SW)‏ في قول ابي is‏ ة 
رجمه الله تعالي * | 


] ۳۹۲ j 
1759 الوكول بالخلم لا يخاطب بالبدل و يكين البدل على المرأة ٭‎ ۹ 
1760 سول المرأة اذا قال للزرج طلقها ار امسكها فقال الزرج 2 امسكها و‎ ۳ 
اطلقها فقال الرسول ابرأتكف عر جميع مالها علیک فطلقها فطلقها الزرج‎ 
ثم قالت المرأة ما کذت وکلقه باابراه و ادع الزرج انها قد امرژنه‎ 
cx! و ای لم يدع‎ - my بالبراء يقع الطلاق و يكون حق المرأة على‎ 
وجہیں - لن كان الرسول قال للزرج ابرانک عما لها‎ ude نركيل المرأة فهو‎ 
علیک على لی تظلقہا فظلقها عل ذلكه لم یکی الطلاق راقعا ر يكين‎ 
المرأة فاذا‎ Etel حقها عليه - لی الطلق بالابراء عن المهر یتوقف على‎ 
ام تجز لیقع الطالق - و اں کان الرسول قال ٹلزرچ طلقہا و قد ابرانک عں‎ 
مهرها بقع الطقق ر يكر حمقها على الزرج ٭‎ 
1761 رکیل المرأة بالخلع اذا قبل الخلع يتم الخلع - و هل بطالب الوکیل‎ ۱ 
ارساا بای‎ JAN بھدل الخلع فالمسئلة على وجہیی - ای كان الوکیل ارسل‎ 
قال للزرچ اخلع امرأنكب بالف درهم ار على هذ» الالف و اشار الى‎ 
الف للمرأة كاى البدل على المرآة ولا یطالب به الوكيل - ر نی اماف‎ 
Shed الرکیل البدل الى نغسه اضافة. ملک ار ضمای بان قال اخلع‎ 
نفسه او عل الفي‎ GN على الفي هذه ار على هذه الالف و اشار الى‎ 
ار قال عل الف علوي اني ضام كان البدل على الوکیل 7 يطالمي‎ 
ر ده - ران‎ AD به المرأة - و للوكيل ای يرجح على المرأة قبل‎ 
لم تھی المرأة امرته بالضمای - بخلاف الكيل بالنكاج می قبل الزرج‎ 
يرجح‎ 7 BE اذا ضمي المهر للمرأة و لم یکی الضمان بامر الموكل‎ 
» على التركل‎ 
» المهره ( عون ) الف لنفة‎ wr ( » ی )الا اسکہا ولا اطلقہا‎ ( 








1762 بعد الخلع يقع الطلاق‎ fowl ذا طلق الرجل امرأته على جعل فى‎ iver 
e المال‎ Ui J, 

۷۹۱ و گذا لو جعل الزرج مهرها اثلاثا غطلقہا تطليقة بثلست مهرها و va WU‏ 
و ثالثا کذلک a an‏ وسقط ثلرث المهر و ترجع المسرأة على 
زوجها بثلثي مهرها ٭ 

۱۷ رج قال لامرأته خالعتک فقبلت يقع الطلاق و يبرأ الزرج عن المهر 1764 
الذی لها عليه - و ان لم يكن لها عليه مهر كان عليها رد ما ساق اليها 
می الصداق - کذا ذکر الداكم الشهيد رح فى الاقرار من المختصر 
و gi‏ الامام المعروف بخواھر زاده رح و به اخذ الشیخ الامام ابو بكر 
محمد بی الفضل رح و هو 6,5 ما US‏ عن ابي يوسف رح أن 
الخلع لا يكون الا بعوض ٠‏ ؛ 

۱۷۵ رجل خلع ابنته م زوجها ان كانت الیفت كبيرة و ضمن الاب بدل 1765 
الخلع تم الخلع - e‏ الاجفبي لو فعل ذلك يتم ela!‏ ذالاب اولین - فان 
خالع الاب على صداتھا وضمی تم الخلع ايضا - ثم يفظر ان اجارت المرأة eS‏ 
اجازتها و پسقط المهر - و ان لمح کان صداقبا على الزوج - و یرجع الزرج 
لی اب بذاک eR‏ الضمان ان كان لاب قال له pla‏ علوی صداقها 
ان اجانت و ان لم تخر فعلی مقدار ذلک - و ان كانت البفت صغيرة 
فان فس الاب تم الخلع بقبوله و يعون صذاقها على الزرج ثم برجع !)€ 
على الاب - قان لم يضمن الاب لا يدب المال على الاب ولا على الصغيرة كما 
لوانت كبيرة - هل يقح الطلق - ان قبلت الصغيرة بقع كما لو کان اأخلع 

: مع الصغيرة uu‏ قبل الاب عفد الخلع اختلف المشائئ رح في وقرع 
uu "i‏ لاختلافت الرراية - و ail eg‏ يقع لان لسان الاب كلسانها * 
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1 و ui‏ گان الخلع بين yl‏ و ام الصغيرة ان اضافت الام البدل ad!‏ مال 1766 
نفسها ار ضمقت يتم الخلع كما لو كان الخلع مع الاجفبي وان لم لضف 
رلم تضم هل يقع الطلاق كما يقع فى خلع الاب لا رواية فيه - e‏ انه 
ليقع - و ای كان العاقد اجذبیا و لم يضمن البدل هل يتوقف الخلع - قال 
بعضهم أن كانت الصغيرة تعقل العقد و تعبر یقوقفے الخلع على قبولها 
ر قال بعضهم ÀJ‏ ه 

۷ ور لو اختلعت الصغيرة الني تعقل و تعبر من uay‏ عوی صداقہا يقح 1767 
طللق "i‏ ولا يسقط الصداق ه 

۶ ولو وكلت niall‏ رکیلا بالخلع ففعل الوکیل فيه QU)‏ - في رراية 1768 
يصع التوكيل و یتم الخلع بقبول الوكيل كما يخم بقبرل الصغيرة - ر في 
Ely‏ اذا لم يضمن الوکیل البدل لیقع الطلاق كما لو کان الخلع 

۹ من الاجنبي - و ذكر الخصاف رح فى الحیل ان الاب 131 خلع ابنته 1769 
الصغيرة على صداقہا اى علم الاب ان الخلع خير لها بان كانت لانعسیی 
العشرة مع الزوج hale?‏ على صداتها على قول مالک رح يسقط الصداق 


من الزرج - فان قضى القاغي بذلک نفل قضاؤه - انه قضی في 


مرضع الاجتبان ٭ 
٣۴‏ ر تجوز الرهن ر الکفالة Jan‏ الخلع e‏ 1710 


1771 یجب‎ "m (025 al او‎ "mU ا جل الي موت‎ "mU - Jas UU! !aó و‎ TA 
ر يبطل اللجل - فان الى الى وقت الحصاد والدیاس‎ Jie البدل‎ 

e Jas W) pt | 

۲ ضبذا خالع الاب على ابفه الصغير لا یصے۔ لانه تعليق ااطلاق‌بالقبرل نلایصم 1772 

00 كما ايصم می التغير - رلا يتوقف خلع الصغير على اجازة الاب e‏ 





[ Pda ] 

۴ وخلع السکرای le‏ - وكذ لك سائر تصرفانه الا الردة و الاقرار بالحدرد و 1773 
االشہاد على شهادة نفسه - وقال داررد الاصفباني رح لايذفذ منه تصرف 
و به قال العھی بى زياد رابو الحسى الكرخي ر ابو القاسم الصفار رهر احد 
قولي الشافعي رح - و قال ابو نصر بى dem"‏ بی سلام رح أن کاں معنررا 
فی الشرب VE Vo‏ مضطرا ار مكرها J‏ يقع الطلاق رل jai‏ تصرفانہ - و o)‏ 
لم يكى معذررا يفع ith‏ ر یفغذ تصرفاته - و في رراية قياس و اسنحسان 
فى الاستحساں لا یصے - و فى القياس يصم -ر عن ابي يوسف رحمه الله 
انه كان Jal‏ بالقياس - فان‌تضي القاضي بقول راحد منبم di‏ قضاؤة e‏ 

1774 امرأته وبيفهما ولد صغير على ان يكو الرلد عفد الأب سنين‎ ala رجل‎ vye 
معلومة صم الخلع و پبطل الشرط - لی کون الولد الصغير عفد الام حق‎ 
الولف فلا ببطل بابطالها ٭‎ 

۵ امراة اخقلعت می زوجہا ade‏ مهرها و نفقة liae‏ و على أن 1775 
تمسک الرلد بتفقتها سفیی معلومة فامسکت الرلد سفة ار سفتیں ثم 
ردت الولد على الزرج فانها تجبر Jide‏ تمسک الولد بغفقتها - ما بقیت 
المدة - و لو انها هريدت و رارت نفسها im‏ تمت المدة ثم ظهرت رجع 
الزرج علیها بقيمة نفقة الولد فى المدة التي لم تمسک الولد © 

۹ و کذا لو طلق الرجل * على لی تمسک المرأة &iiai aJ!‏ 1776 
الى بلوغ الولد و على اى تترك المرأة مهرها عليه فقبلت ثم انها ابت 
نے تمسلگ الولد فانپا تجیر على ذلك - نان لم تفعل كان عليه اجر 
امساك الولف الون بلوغه e‏ 

if} ۷۲۷‏ اختلعت على انها برينة می النفقة رار 1777 
عن الففقة ولا تبطل sited)‏ © 





Less ( 

۵ ر لى اخقلعت على ان مونة السعفیی علييا کان عليها ان تكتري 1778 
Uy‏ مى ررجہا ار م غيرة و تعقد فيه e‏ 

۷۹ امرأة اختلعت من زوجہا على ذذقة ولك له متها ما عاش قال 1779 
ابرحنيفة رحمه الله تعالیی عليها ان ترد المهر الدي قبضت ٭ 

۰ امر(ة اخقلعت من زوجها على ان ترشع ما في بطنها سفتییی حتیی 1780 
phá,‏ و نفقة الولد بعد الرضام مشر سنين ade‏ انها لن ولدته ae‏ فلا 
شيوع للزرج عليها - و اي ولدت La‏ فارضعته سنة ثم مات فلا شيع عليها 
فال ابو يرسف رح الشررط كلها جائزة ر هي برينة عما بقي می CSF‏ 
ر Mall‏ لی مات الصبي لو ولد ميقا - و قال زفر رح الشررط كلها فاصدة 
و عليها ui‏ ترد المهر على زرجہا e‏ 

۱ امرأة اختلعت می زوجها ade‏ ان جعلت صداقها اولدھا و على اي 1781 
أجعل صداتہا لفان اجنبي قال محمد رح الخلع جائز ر المهر للزرج 
رآ شیی للولك ولا لاجنبي © 

۷۲ امرأة اختلعت — على ارضاع ولدها ولم يسم G3,‏ قال 1782 
محمد رح بچوز ذاک علو سنتينى ٭ 

۴ رل خلعہا plat age‏ الولد سفقیں و على نفقة هذا الولد 1783 
عشسر سني قال مسد رح يجوز - و يتحمل مثل sia‏ الجهالة 


نی الطلق e‏ 
۴ امرأة وكلت رجا بالخلع ثم رجعت ۶ يعمل رجوعہا اذا لم يعلم 1784 
الوكيل بذلى » 


۷ ر لے ارسلت بالخلع رسوا الى نوجبا ثم رجعت قبل تبلیغ De)‏ 1785 
صم رجربمها و لی تم يعلم الرسرل برجوعها © 





۹ رجل قال لرجلیی Wal‏ امرأتی على غير جعل Galt?‏ احدهما 1786 
لم يقع الطلق ٭ 

۷ و لو امر رجلين ان یخلعا امرأته بااف فقال احدهما خلعتہا بالف 1787 
و قال الاخر قد اجزت ذلك قال ابو يوسف رح ل يجوز - ولوقال 
احدهما خلعقہا بالف و قال الاخر خلعتها بالف فهو جائز ٠‏ 

۸ اصموأة وکلت رجلا بان #خلعها من زوجها بالف درهم و وكله الزرج Là‏ 1788 
بای #خلعها aie‏ بالف gx)‏ الوکیل بالف ذكر في موضع انه pu)‏ 
الخلع ما لم تقبل المرأة بعد خلع الوكيل ار يقبل الزرج ار يجيز - قال 
ولا یکوں وكيلا لهما جمیعا - قال الحاکم الشہيد رح رھذا یوانق 
رراية الاصل ٭ 


فصل فى الخلع بلفظ البيع و الشراء 
۹ ذ١‏ قال الرجل لامرأته ابتعت مني ار اشتریت مفی لت تطليقات 1789 
ب.هركف و نفقة Sse‏ فقالت اشتریت الصعیم انه لایقع انطلاق مالم 
يقل الزرج بعد كلامها يعت - QJ‏ هدا الكلام تعتمل السوم ر Jom:‏ 
النعقیی فلا يتم اخلع بقولها اشتريت - و قد مر Jie‏ هذا في قوله لها 
(ختلعت - و لو قال لها اشتري لت تطليقات بمهلث و نفقة عدتک 
فقالت اشقریت یتم الخلع بیفهما - لان لفظة الامر تفريض UJ]‏ و الواحد 
يصلم Taste‏ من الظرنیں قي الخلع اذا كان البدل معلوما نی gr^‏ 
سی الرراية و اابدل ههفا معلوم - اما Ball‏ اارل لیس بتفريض فا 
یصیر الواحد عاقد١‏ من الطرنين #عتاح الى قول الزرج بعد لک بعت ٭ 
۱۷۹۰ رجل قال لامرأته كل امرأة Lay‏ نقد بعت طلاتها منک 1790 





"7S 
wis ثم تزرج امراة کان لامرآته القبول بعد التزوج في مجلس‎ an 
فان قالت بعد التزوج قبلت ار تالت اشفریت او قالت طلقنہا يقع‎ 
eJ - لطاق ہما سمیی من البدل - وان قبلت قبل التزوج ليقع شيرى‎ 
© كام الزرج مضاف الى ما بعد القزوج فيعتبر القبول بعد التزرج‎ 

۱ رجل قال لامرأته بعت Chis‏ لت تطليقات بمهرك ار نفقة Sse‏ 1791 
فقالت المرأة بعت ولم تقل اشتریت قال ابوبكر الاسكاف رح يقع تطليقة 
بائنة كانها قات بعت مهري و نفقة عدتي بتطليقة - و قال الفقيه 
ابراللیی رح لیقع 242 و هو المخقسار - لان كلام المراة ابتداء 
ر ليس بجواب e‏ 

il ۷‏ قاات لزرجها بعت منک مهري و نفقة Jae‏ اشترمت فقال 1792 
ey!‏ اشتروت خیز رو فقامت و ذهبت قالوا لا تطلق ظاهرا ۰ لان الزوج 
ام يبع منها نفسها و لاطلاقها و انما اشتریی مهرها و شراء المهر لا يكون 
لاا - قالوا و (احوط تجديد النکاج ان لم یکن طلقها ثنتیی قبل ذلک e‏ 

۳۴ رجل تال امرانه بعت مغك تطلیقة بعھرک و نفقة عدتلك فقاات 1793 
چان خريدم يقع الطلاق - لان هذا الكلام يذكر على رجه اثمبالغة و هو كما 
قالت بآرزر خريدم ٭ 

۴ و لوقال لها بعت منک Sith‏ بمهى الذي لک علي نقالت 1794 
طلقت نفسي فانها تبي بواحدة بمهرها - لان هذا يصلم قجولا کلام الزرج 
Jar?‏ قبرلا - و قیل يقع واحدة رجعية و هو نظير ما لو قالت المرأة 

_اخلعفي على الف درهم فقال الزرج انت طالق اختلفوا:فيه - و الصحيم 
des‏ جرابا كلام المرأة غکذلک ههنا - ولوقال ل s‏ بعت 

Las) تطليقة ر لم يذكر البدل فقالت اشتریت يقع واحدة‎ de 
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و لوقال بعت نفسک منک فقالت اشقریت يقع طفق بائی - الن بیع 
الطلاق تملیک الطلق فاذ! لم يذكر البدل يصير كانه قال ملکذک الطالق 
فیکون رجعيا - اما بيع نذسها تملیک النفس می المرأة و تملیک الففس 
لا #حصل JI‏ بالبائى WY py‏ » 

۵ رجل قال لامرأته بعت مذلك تطليقة بثلثة آلاف درەم قال ذلک 1785 
ثلرى مرات و قالت المرأة بعد كل كلام اشتریت ثم قال الزوج اردت 
التكرار و الاخمار عن الارل بالثانية و الثالثة ا يصدق قضاء - و يقع لكف 
تطليقات - و يلزمها ثلثه آلاف درهم - انه لما قال ارلا بعت منک تطليقة 
بثلثة آالف درهم ر قبلت رقعت تطليقة بثاثة آالف درهم نا يچب 
المال بالثانية و الثالثة - بقي الثاني والثالك صريحا و صريم الطاق 
باحق بالبائی e‏ 

۹ رجلقال لمرأته بعت منک اموک بالف درهم فقالت فى المجلس 1796 
اختره نفصي aly‏ الطلاق بالف درهم - و لو قال لها بعڪ منک هذا 
الثوب بدروك و نفقة Sue‏ فقالت اشقريت ثم طلقها يقع تطليقة 
رجعية - و بيع الثرب بالففقة باطل لجهالة النفةة ه 

۷ رجل باع می امرأته تطليقة بجميم مهرها ر بجميع مالها فى البيت 1797 
غير ما عليها من القمیص فقالت اشتریث و عليها حملي و ثياب كثيرة 
يقع طلاق باثى ہما يكوى فى البیت - و جميع ما يكون عليها من الثیاب 
و الحلي يكو للمرأة - لی لفظة فى البيت 7 يتفارل ما علیها w^‏ 
الثهاب و الحلي فلا يستحقها الزرج » 

۱۷۹۸ رجل باع می امرأته تطليقة بمالبا عليه میس المهر و الزرج يعلم انه 1798 
2 مهر اها عليه پقع راحدة رجعية pá‏ بدل ٭ 


۹ امرأة قالت لزرجها اشٹریت نفسي مفگ بما اعطیت ار قالت اشتري 1799 
نفسي منگ ہما اعطیت و ارادت ال7 4جاب ‏ العدة فقال الزرج اعطیت 
بقع الطلاق - الى مطلیب المرأة مى الزرج الطلق SES‏ تقدير كلاصها 
انبا قالت اشتريت نفسي فاعطني الطلاق ناذا قال اعطيت كان 
ذلك جرابا لكلام المرأة s‏ 

۰ قرم قالوا لامرأة اشقریت نفسک بتطليقة (ya JO‏ يكي للفساء 1800 
على الرجال من اامھر و نفقة العدة فقالت نعم اشتريت فقالوا للزوج 
بعت انث فقال نعم قالوا يتم الخلع و يجرأ الزوج عرى المهر- و ان لم یقولوا 
لها اشقریت نقسک مفه - QJ‏ ( تشتري نفسها الا من زوجها * 

wl)! ill ۰۱‏ الخلع فاجقمسع قرم و قالوا للمرأة اشقریت نفسک 1801 
جع العقیق الني عليه فقالت اشتريت و قالوا للزرج بعت فقال 
بعت Rej‏ ضمية بيع pli‏ البیت فانها تطلق قضاء - لانه قال 
بعت جوابا لكلاههم و الجواب یقضمی اعادة ما فى السوال - alll,‏ اعلم ٭ 


eg. glat فيك فى‎ 

۲ رجل قال لامرأته كل شييى سألنى الله تعالیی می اجلک مبب 1802 
المھر ر غيرة ترا فروختم uU‏ طلاقي كه آں تو است فقالت المرأة اشتريت 
تارا ليقع الطلق - انه بام منبا ما هو حقها فلا يصع - كما لو قال لغين 
بعت منک خادمک lia‏ بعبدی هذا e‏ 

pl ۴‏ سألت الطقق فقال الزوج مرا فروختي اين زر و سراى بدانى 1808 
طاق كه ترا سوی مفست نقالت فررختم فقال الزرج papa‏ طلقت 
VJ - UU‏ الطلق الذي لہا عند الزوج ثلمف فیقع جميع ما عند* من 
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الطلاق كما لو قال لها خویشنی دريدي يمالك عندي می الوديعة 
یدخل فوه كل وديعة كانت لها عند: ٠‏ 

Ue) ۴‏ قال لامرأنه خویشتی را ازین شري بهر كابين كه نراست برري 1804 
و بهر هزيفة عدت كه راجب شود ترا بروي بسبب طاق آخني فقالت 
آختم ثم as‏ للزرج آهنجيدي فقال [هنجيدم يتم الخلع بينهما - انہما 
صرحا ly‏ هو فارسية الخلم 9 

۶۵ رجل طلق امرأته رجعيا ثم اراد الخلع فقالوا للمرأة خوبشتی را ازیں 1805 
مرد بکابییی و هزينة عدت بيك Gib‏ آھنچیدی نقالت آهنچیدم فقيل 
cy‏ تو یک Gib‏ داي فقال دادم قال بعضهم يقع تطليقة رجعية 
و قال بعدهم يقع واحدة WL‏ وهو الصحيم - لن قرل الزرچ خرج 
جوابا لكلام المرأة ٭ 

۹ قوم قالوا لامرأة دخل بها زرجہا بهر حقى كه زفان را بر مردان بود 1806 
بيك طلاق خویشتی خريدي GIG‏ خريدم فقال الزرج یک طاق 
صفت دادم يقع واحدة رجعية - لان الدائی لايكون سفیا فيكون مبتدیا 
و هذا الجواب على رراية الاصل - اما رراية الزيادات البائی سني 
فينبغي ان ایکوں مبتدیا e‏ 

۷ رجل قال مرآتھ بہر حقي که زنان را بر كردن مردان بود تو خويشتن 1807 
را ار می خريدي فقالت خريذم فقال الزوج رر اكفون ليقع الطقن 
لی هذا الکلام قد يذكر ol‏ فلا یجعل ايقاعا بالشك ۰ 

۸ رجل قال امرأته خويشتنى از من خريدي نقالت خريدم dai‏ 1808 
الزرج فررختم بقع واحدة بائفة - وهل یبرا الزرج عن المهر - قال بعقم ٠‏ 
( م ن ) ان لایصیر مدنديا e‏ 
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CPN 
أن کان علیہ مهر یہرآ - وان نم یک عليه شيرى لاشييى علیہا - ر قال‎ 
exe] اختنعا بلفظة‎ b فیما‎ laa بعضهم ليبرأ الزوج عما عليه - و قد ذكرنا‎ 
و الشراء بالعربية فکف! اذا كان الخلع بلفظة الددع و الشراء داعارسية ٭‎ 

۹ رجل قال il‏ خالعفک و نویں به الظلاق يقح به الطلاق ولا Tu,‏ 1809 
عن المهر - ان فوله خالعنك می SLUM‏ و في غيرهامن الكفايات يقع 
راحدة بائفة ولا Jay‏ عن اامهر فكذ لكت e Ua‏ 

۶ و لو قال لها خريشتن از ض بخر فقالت خريدم و لم يقل gy!‏ 1810 
فروخقم لايقع الطلق و كذا لو قال بالعربية اشخري نفسک مني - و لو قال 
لها اختعلي فقالت اختلعت يقه الطلاق عليها عند اكثر PLS‏ رج 
و الفرق al‏ قوله اخقلعی امر بايقاع الطلاق ale) Bab‏ فاذ! لم Soy‏ البدل 
مار ub‏ قال لها" ابيغي نقسگ ولو قال لها ابيني نغسک فقالت 

— يقح الطلق و اما قوله اشتري نفسک مفي وقوله بالفارسية 
خويشتى خر ازم امر بالمعاوضة فاذا لم يذ _ البدل ام يصع !لامر 
بالمعارضة - بقي كلام المرآًة فلايقع الطلاق - و لو قدر البدل فقال خويشتن 
مخز بای ونفقة عدت ار قال لها بالعربية اشتري CC‏ مني سپرلث ر 
نفقة عدنک فقالت بالعربية اشتریت او قالت بالغارسية خریدم يتم الخلع ٭ 

1811 امرأة قالت لزرجہا بالفارسية خویشتی خرمي بما اعطیت فقال الززج‎ ١ 
اعطیت يقع الطاق ولا تفوی المرة - و لو قالت خویشتی خرم ,یما‎ 

00 اعطیت نقال الزوج اعطیت لایصم ed‏ ولا تفوي المرأة - لان قولها 

بالفارسية خریشتیی خرمي ایجاب لایعتمل العدة و قولها خويشتن خرم 

dae _.‏ لا#عتمل اایجاب انما يذكر فى اایجاب خویشتی مي خرم كما 

0 02 یذکرتی الشهادة گراهي میدهم ولا يقال گراهي دهم - اما قولها بالعريية 





[ ۳۷۳ ۲ 
اشتري نفسي بحتمل الایجاب ر العدة و تفوى في ذلك e‏ 

۴ ولوقالت لزرجها خویخ تن از تو خرمي بمهري ر نفق gas‏ دادي 1818 
Qui‏ الزرج آري يقع الفرقة بيفهما - ل قولها خويشتى خرمي الجاب 
بمفزلة US‏ خريدم و قول الزرج آري جراب كانه قال دادم - و لو قال 
الزرج آري ببيذم ایقع الطلق لن هذا لیس بقبول ٠‏ 

۳ رجل خلع امرأته ثم قلت بالغارسية دیگربدہ فقال الزرج دادم بقع 1813 
تطليقة اخریی - لن قولها ديكر بده طلبب للطلاق و قول الزرج دادم يصاع 
جوابا - و قال — بقع الثلہی کانہا قالت ارقع الجساقي 
e,‏ هو الول » 

۴ رجل باع می امرأنه تطليقة بمهرها ونفقة عدتہا فاشقرت ثم قال الزرج 1814 
من ساعقه هرسه هرسه MU‏ #خاف ان یقع الثلست - الى توله هرسه ينصرفه ` 
الى الطلاق كانه قال ار قعت الثلسی * 

۵ رجل خالع امرأته بتطلیعة فنال له رفقاء» لم فحات lib‏ نال بالفارسية 1815 
رو بسه بان لیقع بهذ! الكلام شنيي آخر - ر قد مر هذا في قوله طلاق دا۵:باد © 
5 رجل خالع امرأته فقيل له كم نويت US‏ ما تشاء ان لم يفو الزرج 1816 
Gat‏ طلقت Fuel,‏ - لن gyl‏ لم يوقع الطلاق و انما فورض اليها المشينة 

فا يقع به Gib‏ آخر ٭ 

۷ إمرأة قالت لزرجہا اخلعفي و قالت بالفارسية سه خواهم فقال 1817 
الزرج سه باد ثم خلعها بتطليقة يقع راحدة - لان قول الزرج ارلا سه 
باد لیس بايقاو © 

۸ امرأة قالت quu Gay‏ از نو بکبیی die,‏ عدت خريدم 1818 
فقال الزرج دست کرتاہ كردم قال بعضهم لا يقع epi‏ - لوقالت 





خويشقى از تو بهمة حقها خريدم فقال الزرج دست باز داشتم حكي عن 
الشيو امام اي بكر مدمد بن الفضل رح انه قال يتم o) - pie)‏ 
الناس بریدری بهذا ر بمثله الجواب ٠‏ 

۹ امرأة قالت لزرجها رههت Sie‏ حقي چفک ار ص je‏ دار فقال 819! 
چنک از تر بازداشتم قال ذلك نی مرا قال بعضهم بخاف انها 
نطلق GL‏ - و قال الفقیه ابی Handy hye Jupe‏ - کی Ball! lda‏ تفسیر 
قوله خليت ll, She‏ به بائی و البائ لا يأحقه البائ e‏ 

Gey! wets ill ۰‏ بعت طلاقی لو رهبت او قات Side‏ نقال 1820 
الزرج قهلت و نوی به الطلاق لا دقع شیییں - انپا لاتملک الطلاق :۲ تملک 
بيع الطلاق ر هبته « 

۱ رجل قال لختنه یک طلاق دختر سے بم قررختي بدا بين که 1821 
ار را بر تو لست فقال الزرج فرر خنم و لم يقل الاب قبات لايقع شییی ٭ 
V ۴‏ دار قالط ای 1829 

طلقها سقط المهر و لی لم يطلق e bim J‏ 

۴ رجل قال لامرأته qc»‏ منک تطليقة بمهک و نفقة Jo Sue‏ 1823 
ماجاء جبرئيل عليه السلام الى النبي صلی الله عايه و سلم فقالت 
قبلت قالوا ان كانت طاهرة ر لم یجامعپا في ذلك الطهر طلقت * 

۴ اسرأة ابرأت زوجها عما لها عليه على ابي یطلقپ؛ فطلةها جارت البراءة .1824 
والافلا - و لو ابرأته عمالها عليه على ان 7 یخزوج tole‏ اهرأة THUG‏ جائرة 
و الشرط باطل - قال العاکم ابو الغضل رح كل شیی #جرز فيه Jam!‏ 
فالجراءة فيه جائزة على الرفاء بذاك الشرط - و كل شییی ‏ يجرز يه 





(ur)‏ لایقع الا واحدة مه 


[ e^ J. 





e فالجراءة جائز؟ و الشرط باطل ۔ و الهبة و الصدقة مثل البراءة‎ Jaw! 
1825 رجل قال امرأته طلاق ترا دادم خریدی خويشتى را فقاات خريدم‎ ۵ 
dy رستي لے اراد الزوج‎ eol خریشتی زا بسه بار از زني هشتم نقال‎ 
رسد اجارة لما قاات المرأة یقع الثلہی - و ان لم یرد به الاجازة 3 يقع ال‎ 
٠ واحدة رجعية + ر الله اعلم بالصراب‎ 
باب الظهار‎ 


1826 الظهار تشبيه انمفکرحة بالمعرمة عاى سبيل النابید بنسب ار رضاع‎ ٦ 


ار صهرية + 
۷ و حكمة حرمة الوطي و الدراعی dl‏ غاية العفارة e‏ 1827 


۸ رجل JG‏ لامرأته انت علي کظبر امي و لم يفوشيئًا ار نوئ به 1828 
الطلاق ار الخعریم ار الظهار یکوں ظہارا - و قال ابو يوسف و محمد رح 
ان نوی به eruat‏ بالطلاق یکوں طلا - وان قال عفیت به الكذب لايسع 
لھا فى القضاء ان تصدقه و تمکذه - و يسعها فيما بينها و بين الله تعالی 
و هده حملة مسائل احدھا هذه e‏ 

۹ والثانية ار يقول لها انت مثل امي رلم يقل علي و لم يفوشيئًا 1839 
9 یلزمہ شيك في قولهم ۰ 

۰ و لو قال انت علي كامي ار مثل امي رنوئك به البر و الكرامة 1330 
لا يلزمة شیو - و ان نوی الظهار كان ظهارا - و ان لم دنر شیا 2 لزمه 
شيى في قول ابي حخيفة رحمة الله تعالى - و قال *حمد رج هر ME‏ 
v2‏ ابي يوسف ر ج في Aly‏ لايلزمه شيو كما قال ابو حفیعة رحبه 
" الله تعالئ - و في Rly‏ يكون یمیفا ان ترکها اربعة اشمر y‏ یقربها (OG‏ 





8٦ 
ue و اي لم دفي‎ - dep ها‎ aule ار الظهار نهو‎ GIB! بتطئيقة - و ای نوی‎ 
j- - ۱ -: 9 r ۰ à v 
فی قرول ابی حقیفة رحمه الله نعائئ - و قال “مد ر ج‎ geet aay 7 


و هو رواية ری ابي بوسفے رح ارم LUE um‏ - و قي رواية to!‏ یی 


١ 


ابي يوسف رح انه يكون ایلاه - و y!‏ نویل بهالتحريم اختلفت الر.ايات 
فيه - er‏ انه يكون ظپار! aie‏ ٭ 

۱۸۳۱ والمسئلة الثالثة اذا قال انت حرام كامي و usy‏ به الطاق ار الظوار ۱831 
ار الايلاء فهو ude‏ فوین - و ان لم يفو شینا یکوں ظہارا في قول محمد رح 
و هورواية عن ابي ania‏ رحمه الله تعالی - و في قول ابی miep‏ 
عن ابي حفيفة رحمهما الله تعالیی يكون ايلاء - و ذكر العحصات رح 
الصعیے می مذهب ابي حنيفة رحمه الله تعالي ما قال محمد رح ٠‏ 

۴ و الرابعة اذا قال لها انت علي حرام كظهر امي فانه يكونى ظہارا - و 1832 
قال ابو يودف و محمد رح ان ذرى الطلاق او الأيلاء فهو ade‏ ما نوى 
الا ان عند محمد رح اذا ذوئ الطالق يكون طلاقا 7 غیر۔ و عفد ابي بوسف 
رح یکوں Gib‏ و ظهارا ر هو كما لر طلق ثم ظاهر او ظاهر نم طلق DU‏ 
یکوں Gib‏ و ظہارا ٭ 

۳ ر لوقال لامرأته انت علي كالميتة و الدم و لحم الخنرير alist‏ ۱338 
الررایات فيه - و الصحيم انه اذا لم يفو Usd‏ يكون ايلاء - ر ان نوی الطلاق 
يعون طلاقا - و ان نو الظهار لا یکوں ظپارا ٭ 

۱۳۴ و لو قال لها انت علي کفخن امي ار بطفھا ار فرجها يكون ظہارا ٭ 1834 
۵ ور ااصل فيه انه اذا اشبهها بها لا دحل النظر فيه من اعضاء الام يكر 1835 
ظهارا - و ان شبهها ہما #حل الذظر اليه کالشعر و الوجھ و الرنس ر اليد 

و الرجل ۲ یکون ظہارا ٠‏ 





۹ و لو تالت انت على كركده اہی فی ااقیاسی یکوی مظاهرا - و لو 1836 
uS‏ خدگ على کعخن امي ار زاسمک علي‌کراس !می اا یکون‌ظهارا ٠‏ 


۷ ر لو QU‏ لها انت عاي کظہر امک يكرن ظپارا ٭ 1837 
۰ و او قال كظهر ابنتک ان كان دخل بها یکوں ظہارا و الا فلا » 1838 
۹ , ان شبهها بامرأة الاب ار الابى يكون ظہارا كما لو شبھھا بالام ٭ 1839 


۱۸۴۰ و لو شبهها بمزنية الاب او الابى قال asm‏ رح لایکوی ظہارا - و قال 1840 
ابو يوسف رح یکور, ظہارا و هو الصحيم - و لو شبهها بام امرأة ار ابفة 
امرأة قد زنوى بها یکر ظہارا » 

۴۱ و لو تبل اجفبية بشپوة ار نظر الى فرجہا بشپوة ثم شبه kel‏ بام 1841 
تلك المرأة ار i‏ ایکون ظبارا في قول ابي حفيفة رهمه الله تعالیی 
قال و لا يشبه 13a‏ الوطي e‏ 

۲۴ رلوشبهها بظهر امرأة 3 تحل له فى الجماة كالمجرسية ر المرندة 1842 
و مفکوحة الغير لا apio‏ ظہارا * 

۳ و كذ! النشبيه بالرجل اي رجل کن ٭ 1843 

۱۴ ولو قال انت علي؟ظهر اي ان شاء الله لايكون ظبار! كما 7 یکور‌طلتا o‏ 1844 

1845 و لو قال انت علي كظهر امي ای شاء قلان - او قال انت على کظبر‎ ٥ 
امي ان شنت فهو على المشيئة فى امجلس ٭‎ 

۴4 و لو ظاهر عن احقھ ار ام ولدة يكو باطلا لا يحرم عليه رطنها ٭ 1846 

۱۸۴۷ و المرأة اذا ظاهرت می زوجھا كان باطة لا يلزمها الكفارة كما لو افانت 1847 
الطلاق الى زوجها - ر قال ابويوسف رح يلرصها CASI‏ ٭ 

۸ اذ! كرر الظبار ale‏ امرأة يلزمة يكل ظهارة كفارة © 1848 

۴۹ و کذا لو ظاهر من اربع نسوة یلرمه بعل امرأة كفارة e‏ 1849 





— 
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۰ و ظہار الاخرس بالكتاب و الاشارة المعررفة لازم ٭ 1350 

۱ و لو ظاهر Upa‏ بان قال انت على كظهر ای اليرم ار الشهر ار السفة 1251 
يصير مظاهرا فى العال فاذ! مضیی ذلك الوقت بطل » 

۲ ولو قال لاجنبية اذا Sins‏ فانت علي کظہر امي فتزرجها 1852 
یکوں مظاهرا ٭ 

۴ و لو قال اذ! تزوجتک فانت طالق ثم قال اذا تزرجتک فانت عاي 1853 
كظهر امي فنزرجها يلزمه الطللق والظهار جمیعا لانہما gu‏ في 
حالة واحدة - و کذا لو قال اذا تزرجنک فانت Je‏ کظہر امي و انمتا 
طالق فنزرجها لزماه جميعا - و لو قال اذا تزرجتک فانت HE‏ و انت 

على كظهر امي فتزرجہا يقع الطلاق و لا یلزمه الظہار في قول ابي حفيفة 
رحمه الله تعالین - و QU‏ صاحباد رح ley‏ جميعا - و هذا ade It;‏ ار 
الريب فى التعليق یوجب الريب فى الغزول عند ابي حنيفة رح 
و قال صاحباه رح لا يوجب - فاذ! وقع الطلق اولا عفد ابي حفیفة dom)‏ 
الله تعالیی والمبانة ظ تكون ےل للظہار فلا يلزمه الظہار - اما اذا نزل الظہار 
Y‏ و سبق الظهار لا خرجها من ان تكون GIBU Xx?‏ نیقع الطلق ايضا ٭ 

۴ اذا ظاهر من امرأتھ ثم GU Gib‏ دم تزرجھا بعد زوج آخر کاں مظاهو 1854 
لا يحل له Gib,‏ قبل التكفير - لان وقوع الفرقة لا يبطل الظهار ٭ 

۵ و فا لو ارتدت Shall,‏ بالله ثم !سلمت فتزوجها - و ان ارتدا معا 1855 
و Shall‏ بالله ثم اسلما فہما على الظهار في قول ابججنيغة زحمه الله تعالین ٭ 

۹ و کذ' لو ظاهر من امرأنه و حی امة ثم اشتراها Joi)‏ له iby‏ قبل 1856 
0 التكقير - و کدا لو اعتقھا ثم تزوحها ٭ 
۷ لو قال لامرأته أن دخلت الدار 5 علي نظہراميی ٹم طلقہا 1857 





vul‏ مرو نم د خلت الد ار x] c‏ از y‏ “ےه الظمار - A3)‏ لو جز الظیار 


E EI Jac p= slaa)! صار‎ 18] RT لا يصع‎ Ula) sie as? 
1858 ففارة الظهار صدكورة فى کناب المه تعالی ٭‎ 1 ۸ 


۹ المظاعر اذا لم یکفر و رفع الامر إلى القاضي الديسة القاضى Xs.‏ 1859 
یکفر ار بطلق - alll,‏ اعلم e‏ 
باب الايلاء 
۰ الابلاء aie‏ النفس عى فردان المفكوحة مفعا موكد! بالدمیی UL‏ تعالیی 1860 
ار tas‏ من طلاق ارعتاق ار صوم او حني و نحو ذلك lbs‏ ار موقتا باربعة 
اشهر فی العرائر و هریس فی الاماه من ob pe‏ باخللها وقت یمکنه 
قربانها فيه می غير حفت ۔ فان خال ايكون Wye‏ - و صورة ذلك انس ۔ 
یقول للحرة و الله لا اقربک اربعة اشهر الا بوصا او قال سفة الا یوما فانه 
ایکون صولیا ما لم day‏ ائیوم المصغثفیی - و کد! لو قال و الله لا اقررک 
aim‏ يقدم فلان لا بكرن مولیا - لانه یقوهم 45,95 فى المدة ٭ 
۱ و کذا لو قال و الله لا افربک gm‏ آعوني او به‌وت فلا لا یکوں Wye‏ 1861 
لاحتمال ان بموت فلن تى المدة & 
۴ و لو حاف لا يقر دیا حتى تخر ج الدجال أو حت تطلع الشمس من 1862 
مغربها يكون Gla] Wye‏ > 
۶۳ وو لو قال و الله J‏ اقربكف حتیی اعقق Cease‏ هذا ار حتى اطاق £5 1863 
: يكون مولدا في قول ابي حفيفة و مهد رحمهما الله تعالیی ٭ 
۴ و لو قال و الله لا اتربک حذى تموني أو حتی اموت ار حت Jus‏ | 1864 
أو خقیی اققل يكون عولیا ٭ i‏ 





8 رلا يكونى Wye‏ الا بااعلف على الجماع فى الفرج - فان كان wale:‏ 1865 
y%‏ الجماع فی الفرج ل يكون سولیا e‏ 

۲ رجل قال لامرأته و الله لايمس جلدي جلدك لا یک مولیا - لانه 1366 
يعنت ني دمیده بالمس بد رن ex‏ نی العرج + 

۷ ولو قال ایس فرجي فرجك يكون مولیا لانه يراد بهذا الكلام الجماع ۰ 3867 
۸ ر لو قال اگر با نو خسيم فاذنت طالق ر لم يفو شيدا یکوں موایا - لان 1868 
مراد القاس می Ida‏ الجماع - فان نوی اامضاجعةۃ لابکوں Wye‏ - فان 

ضاجعها و لم تجامعها كان حاننا ٭ 

۹ و لو قال fl‏ من دست بزں فراز كفم نا یکسال نعلي کدا و لم يقريها 1869 
اربعة اشهر تبیی بتطليقة - لانه يراد به فى العرف الجماع - رلهدا لو جامعها 
فى السنة نیما درن الفر ج ais)‏ في دمیفه ٭ 

4 ولوقال لامرأته ان قریقک ار دعونک الى فراشي فانت طالق یکو 1570 
مولیا - لانه یمکنه قربانها من غير وقوع !لطلاق بان يدعيها الى الفرزش 
e wis‏ يقر بها بعد ذلك من غير ان :حن بالقربان ٭ 

۱ ر لو تال لامرأته ان اعتسات می جنابني Le‏ دمت — ul‏ 1871 
طالق Gl‏ و اعاد هذا القول وکانت المراة Pel‏ رلم le‏ بعد هده 
المقالة حنئى وضعت حماپا بعد اربعة )42 ٭صاعدا WY‏ تجیی بواحدة 
عفد انقضاء إربعة اشهر - لاذه کان مرایا ر بنقضي عدتہا بوضح احمل - فان 
تزرجها بعد ذاک لايكرن Wye‏ - و لو bed‏ لاتحذرى - لان الیمیی كانت 
موقنة الى بقاء الذكاج وبعد ما وقعست تطليقة بالايلاء لايقع عليها طلاق آخر 


(r) 
pu مضت مدة ايلاء آخریں قبل رمع العمل - لان المبانة بالايلاء‎ ul و‎ 








| 





Gale‏ الطلاق بعکم ذلك الايلاء و ان كانت فى العدة مالم يتزرج - وهبنا 
و ا تكرر الكلام الا ان مدة الكل واحدة وفى المدة الواحدة لايقع 
J)‏ طلاق راحد ٭ 

۲ ور لو قال لها ان قربتک الى سفة فانت UD Ue‏ و اراد iba.‏ ان 1872 
(یقع الثلسی فالحيلة له ان يدعها اربعة اشهر حتى تبيى بتطليقة ثم 
یمکہی ثمانية اشهر تمام السفة ثم يتزوجها نکاحا مستقبلا فاذ! قربها انطلق 
فالوقع الثلسی - Lid‏ لا تطلق GU‏ قبل السذة لعدم القربان وبعد تمام السفة 
ایبقی الیمیں ٠‏ 

۳ و لو قال لها ابی قربتک ابد! فانت طالق لٹا فلا حيلة له ني هذا - a)‏ 1873 
اى قریہا تطلق GU‏ - ران لم يقربها يقح عليها بمضي اربعة شهر تطليقة فاذا 
تزرجها بعد ذلك يكون مرلیا ٭ 

۴ رجل قال لاموأته و الله لا اقربكف سفة نمضت اربعة اشهر و بانت 1874 
يتطليقة ثم تزرجما فمضت اربعة اشهر اخروں می رقت التزرج بقع lle‏ 
تطليقة اخرىى - لان الیمیی باقية - فان تزرجها مرة اخری و مضت 
اربعة اشهر اخرىئ ليقع علیها طلاق آخر - لر, اليمين كانت مرقنة الى 
سفة ولم يبق بعد هذا القزوج الى تمام السنة اربعة اشهر فلايقع 
علیها طلاق A]‏ ٭ 

۵ رجل تال لامرأته لے قربتک فعبدي هذا حر فعضت رربعة اشهر 1875 
و خاصمته الى القاضي ففرق بینهما ثم اقام العبد البينة انه حراامل 
فان القاضي يةضي بحريته و یبطل الایلاء و ترد المرأة الى زرجها - انه 
Se‏ و — 

۸۹ رجل QU‏ لاموأته و الله لا افیک في هذا البيت لايكون مولیا٭ ‏ 1876 





(۷ رجل تال لامرأنه اگرتو اندر نائي مرا فانت طالق و اراد به bà‏ ۱877 
ااجماع على taii‏ يكون Wye‏ - و ان لم يرد به خطر الجماع و انما اراذ به 
انه لا حاجة له الي جماعها yy C‏ مولیا - و کذا له لم ينو C‏ 
ایکون موليا e‏ 
۸ رجل آل می امرأنة ؛ نم قال اشرکست في ابلانگ هده لامرأة له آخریں ۱978 
ایکون Wye‏ می النانية - و لو اشرکھا p‏ الظبار ge,‏ لشراكة - تن الام 
الرل قد تم فلا بملک تغیرہ - و فى الظهار باشراک الثانية لا يتغير حکم 
الرل و في الايلاء يتغير- لانه g^»‏ الاشراک فى ايلاء يتعلق — 
بقريانهما جمیعا فلا يصع اشراكها ٠‏ 
3 ل بل قسرائی نهر الله 1 کیا کے میا مٹیما -.حقیی پر جات 1879 
اربعة اشہرو ام يقرب يقع على كل راحدة تطلیقة - و لر JU‏ والله 
لا اقرب راحد؟ مفکما كان موليا من Foal,‏ - حقیں لو مضت اربعة pet)‏ 
يقع الطلاق ide‏ احدهما ٭ 
۸ رجل آلى من امرأته ثم طلقہا ثاثا ثم تزوجنہا بعد زوج آخر ل9 یکوں Wye‏ 1880 
و لیس الایلاء کااظہار - لان الایلاه تعلیق انطللق بعدم الغردای فیتقید بالملکگ 
القائم و بالطلقات الثلسی يبطل ذلك الملک - Cote?‏ الظہار لانه تحریم 
الى غاية ولیس بطلق - و عليي قول زفر رح لا يبطل ايلاد بانطلقات الثلت ٭ 
(AM‏ رجل JI‏ من امرأته ثم طلقہا تطليقة بائنه ان مضت اربعة اشهير 1881 
u^ :‏ رقت الايلاء و هي —- العدة طلقت te!‏ بالايلاء - و أن انقشت 
" عدتبا ثم تمت مدة الايلاد لایقع الطلق بالایلاہ - فعدة الطلاق و مدة AI)‏ 
كفرسي رهان ايهها سبق کان الحكم له ٭ 
mers‏ — ۰ ت ) اشراکه « 
ex‏ ] وعم [ 
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Say ۲‏ آل من أمرأتة ثم طلقها ثم تزرجہا ان تزرجها قبل انقضاء العدة 1882 
كان الايلاء على alle‏ - حتئ لو تمت اربعة اشهر مر رقت الایلاء يقع عليها 
تطليقة اخرى بعكم الايلاء - و ان تزرجہا بعد ما طلتها بعد انقضاء العدة 
كان صوليا - لك يعبر مد8 الایلاه من رقت التزرج ٭ 

۳ رجل آلى من امرأته بعد ما طلقها تظليقة بائنة لا يكو e Wye‏ 1883 
۸۴ رجل آلى سی امرأته و بهنه و بينها مسيرة اربعة اشهر او اکثر او هو 1884 
مريض ل يقدر على الجماع كان فيئه باللسان عفدنا يقول فثت اليها - فان 
cb st‏ ثم برآ فی اربعة اشهر Shy‏ ذلک الفيرى و ایکون 

۰ الا بالجماع‎ as 

۵ ر آن کان الموليي #حبوسا بحق لا يعتبر الغییی باللسان - و آن‌کانحبوسا 1885 
ظلما بغیر حمق جاز ان یکرن فيو« باللسان و يكون بمفزلة الغائب رااءریض ٠‏ 
۹ و لو فاء المريض بقلبه لا بلسانه لا يعدير e‏ 1886 
۷ المولی اذا جامع امرأته فيما دون الفر ج لم یکی ذلك abl, Gas‏ اعلم ٠‏ 1887 


فصل فی الفرقة بين الزوجیری بملک احدهما 


۸ رجل اشترى امرأته او Unt‏ مقھا بطل النکاح - فان طلقہا قبل ان 1888 
يمضي مدة تنقضی فيا العدة ا یقع الطلق - لان الطلاق لا يقع الا نی 
النكاج ار في عدة الفكاح و المملوكة تل لمولاها بماك اليمين فلم يكن 
عليها العدة لا لعمق المولوی و لا احق الشرع - و لو اعنقها بعد ما اشتراها 
ثم طلتھا قبل ان يمضي مدة تفتتضی فيها العدة دم طلاته عليها اي 





قول عمق رح ر ابي یوسف الرل رح - ثم رجح ابویوسف رح عن هد" 
و قال يقح و هو قرل زفر رح و عليه العدوى ٠‏ 

۷ رجل قال لامرأنه الامة انت ظالق للسفة ثم اشتراها فجاء رقت 1989 
السنة لا بقع الطلاق ٭ 

ور کذا لو آليع Uie‏ ثم اڈقرلھا فانقضت مد؟ X‏ ٭ 1890 

1 و ركذا لو علق ظلاقها بشرط ثم وجد الشرط بعد ما ملفہا لیقع الطلق ۰ [89! 

۲ و اس اعتقها بعد ما لشتراها ثم ole‏ رقت السنة ار انقضت ise‏ 1892 
اليةء ار وجد الشرط يقع الطلاق في تول محمد رح - و في قیاس قول 
ابی پیسف رح 2 يقع ر عليه العدرى ٭ 

۴۳ حرة لشقرت زرجها ار Us‏ منه بطل النکاج - فان امنقت زوجپا نم 1893 
طلقها و هي فى العدة لا تطلق في قول ابي يوسف رح ااخر- و تطلق 
في قوله اارل ر هو قول dase?‏ رحمة الله ad‏ ٭ 

۴ ر لو قال الغبد لامراته الحرة انت طالق للسفة ثم ملکت Gay‏ 1894 
فجاه رقت السنة يقع عليها الطلاق - لان الحرة لا تحل لعبدها فیظہر 
ر جوب العدة و تكو ممحلا لاطلاق بخلاف الفصل الرل * 

Ras fie 8‏ ارندت و العيان بالا حكي عن ابي paj‏ و ابي القاسم الصغار 1895 
رح انهما JU‏ لايقع الفرقة بیفهما (da‏ لاتصل إلى مقصودھا ان 

کی مقصودها الفرقة - و نی الروایات الظاهرة يقع الفرقة و تدس 

المرأة حتى تسلم - و يجدد النکاح سدا لهذا انباب عليها ٭ 

dey ۹‏ علق طاق امرآنه بدخول Jal‏ تم aj!‏ والعيان بالله 1896 
و لحق بدار العسرب فدخلے الدار ال يقع الطلاق let‏ في قول 

ابي Mae‏ رحده الله تحال * 


= — —— — — — — - 
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۷ و کدا لو آل Ue‏ ر احق بدار الحرب ثم اآاقضت مدة الايلاء 1897 
لايقع الطللق » 
۸ و لو طلقہا بعد اللحاق بدار العرب لا يقح الظلاق - فان‌عاد الى دار )1.3( 1898 
مسلما ر هي فى العدة و طلتها بعد ما خرچ من دار الحرب لا یقع 
الطللق في قول ابی يوسف رح الاخر - ريقع في قوله JM‏ وهو 
قول محمد رح © 
۹ والمرأة اذا ارثدت و العیاذ بالله و اعقت بدار الحرب فظلقها Gay‏ 1899 
نم wile‏ الى دار الاسلام مسلمة لا يقع الطاق في قول ابي حفيغة رح 
لسقوط العدة عنها باللعوق بدار الحرب - ر في قول صاحبيه رح يقع الطلق 
لیقاء العدة - و انما لايقع قبل العود الیی دار الاسلام لاخذاف الذارين ٭ 
۰ الصضغيرة المسلمة اذا کانت تحت زوج ارند ابواها عن الأسلام و 1900 
العیاذ بالله لم تجن می Gay‏ - فان لحةا بها بدار الحرب بانت - و أن 
ارتدت الاب و العیاذ بالله و احق بها بدار اأعرب و امها مات في دار 
الاسلام مسلءة ار مرئف8 لم تبن الصغبدرة من زرجها © 
۱ نصرانية صغيرة تحت مسلم تمجس ابرها و امها نصرانية قد مانت 1901 
ار هي حية لم نون الصغيرة من زوجہا - و لو ul! Cue‏ بانت من 
زوجها وان لم Get‏ بها بدار العرب e‏ 

۴ مسلمة بالغة تحت مسلم صارت معترهة فارتد البوان و لحقا بها 1902 
بدارالعرب لم ot uH‏ زرجہا ٭ 

۱۹۰۳ مسلم تزرج نصرانية ضغیرة لها uly!‏ ثصرائيان فيلغت رهي 3 تعقل 1903 
الفصرانية و لا ديفا من الادیاں ر لاتصف بانت من زرجپاه 

۴ و کذا الصغيرة المسلمة باسلام الابویں اذا بلغت ر هي لا تیف الاسلام 1904 





ولا نصف تبون مس زوچھا كاذها ارتدت - و لهذا اختار الاتقياء | الصلے, 
امثیصاف الدرأة و هو حسى ٠‏ لک یذبغی ان يكون الاستیصاف ade‏ 
رجه الاستفهام تيسيرا الموصفف علیها - فای قالت انا اعقل الاسلام و اقدر 
على الوصف و لا اهف قالوا تبينى من زوجبا - لانها ترات ركن الاسلام 
ر هو الاقرار باللسانى عند العاجۃ مس غير عذر فنکون مرند؟ - QU‏ قالست 
انا اعقل الاسلام و لا اقدر على الوصف اختلفوا فيه - قال بعضهم QUE‏ 
می زوجها لان الجیل ليس بعذر - و قال بعضهم تبي الی ردة السكران 
( نصي اسنعسانا مع ای سبيها معصية باشرها عى اخقیار فلان لا نعتبر ردة 
— 
4*0[ الصبي الدي Jin‏ ارئد اد ۷ eM‏ - ويوجب الغرقة في:.ل ابي حنيغة 1905 
و “عمد رحمهما الله (US‏ - و كذا ارنداد الصبية الني تعقل e‏ 
۹ اذا بلغ الصبي عاقلا و هر لا يصف الاسلام یکوں مرتد! ال انه لايقنل 1906 
shall‏ علي الاسلام اذا اسلم ثم ارتد يصم رده و لا ٠ JER‏ 
۷ رهبي نصراني زوجه ابوه نصرانية فاسلمت المرأة لا يفرق القاضي 1907 
بینیسا a as‏ يعقل الصبي الاسلام - ناذا عقل یعرض عليه ا3سام 
فان ابی فرق القافی بیفھمسا كما لو کان WL‏ يعرض الاسلام عليه فان 
:ای فرق بيفهما ٠‏ 
۰۸ نرجان مسلمان ارتدا معا لم يقع الفرقة Gla) Lein‏ حنیی لو اسلما 1908 
کان النكاج قائما بيفهما e‏ 
۲ الذمي ان( زنتقل من دين. الى دين لا یتعرض له - و قال الشانعي 1909 
C)‏ یومر ان يسلم ار یود الى دینه الارل - فان لم یفعل حتي مضت 
لی حیض تبين امرأته » 


~~ — — — يب خآ ص سس سس سس سس Ee ctn‏ 


— — — — —— — — ہے وی 








PAV :]‏ ۲ 
iua 1416‏ خرجت اليذا Re‏ و ترک زوجه العدربي فی دار ارب 1810 
وقعت الفرقة بيفهما e‏ 
۱۱ و کذا لو خر چ ا'عربی اليذا مسلما و نرب إمرأة كاذ في دار العرب 1911 
يحب عليها العد5 الا انها yl‏ خرجی مسلمة مراءمة فلا مد؟ عليها في قول 


ابي = EET.‏ الله J‏ - و قال صاحداه راح — علبها العذة » 


۴ و کذا! او خر ج Ladal‏ ذمیا يقع الفرقة » 1912 
۳ ون خر ج احدهما مستأمنا لا یقع الفرقة © 1913 


۴ و اں خرجا بامان فاسلست المرأة فی زواية هى امرأنه حتوي تحيض 1914 
تلل حیض - ر في Aly‏ يعرض الاسلام على الزرج فان ابي فر 
بیفہسسا - و ان لم يعرض الامام الاسلام قلیه لا يقع الفرفة حتین حیض 


wl‏ حیضی ٭ 
۵8 الا اسلم احف الزرجين فی دار العرب يترقف الفرقة بينهما على مضي 1915 
تل حيض * 


۹ ذمية اسلمت في دار الاسلام يعرض الاسلام على زرجها فان اسلم - و الا 1916 
فرق القاضي بینهما و يكون طلاقا في قول ابي حثيفة وسحمد زحمهما الله 
تعالوی - و قال ابو یوسف رح 3 يكون طلاتا ۰ 

۷ وان اسلم الزرج و امرأته حربية او جوسية يعرض الاسلام عليها - فاي 1917 

" اسلمت - و الا فرق بیفہما ولا يكون طلاقا - و لن كانت كتابية یبقی الفكاح 
بینهما على حاله ٭ 

۸ و رد٤‏ احد الزرجين uu‏ طلقا - و قال aem‏ رح ردة gyp!‏ طلق 1918 

قياسا على اباء الزوج - و الله اعام ٭ 








۱ العلی يجري ال بھی زوجیی حريى مسلمیں عاتلیں بالغيى غير 1919 
“دردين في قذف - UF‏ اللعاں Gale‏ شهادات مؤكدات بالايماني - فا 
اجری اذا لم يكونا مى اهل الشهادة ار لم یکی احدهما سے اهل الشهادة 
رمع dala)‏ الشهادة يراعى العفة و الاحصان في جانب المرا: ٭ 

۰ ور يجري اللعانى بين الفاسقينى و الاعميين - لانهما می اهل الشهادة 1920 
ab‏ النكاح بحضرتیما ٭ 

۱ و سبب اللعانى قذف الزوجة قذفا یوجب asl‏ فى الاجانب ٭ 1921 
1 فاذا تعقق ene)‏ و امتفع اللعاى لمعتی می قبل المرأة بان کان 1922 
الزرج حرا عاقلا مسلما WL‏ غير محدود فى القذف والمرأة امة او 
كافرة او دغيرة او مجفونة او خرساء ار غير عفيفة او موطوة بشبهة 
[ جري اللعان و لا يجب حد القذف على الرجل - و ان ١>خفع‏ اللعان 

it à‏ »ری قبل الزرج ان كان الزوج اهلا لوجرب الحد كان عليه حد 
القذف - لان اللعاى قي جانبه قائم مقام جد التذف و هو قائم مقام 
Yl a»‏ في جانب المرأة - و ان UK‏ حدردیں في تذف کان عليه 

حد القذف e‏ 


— اللعان فيهما ثم طلقها GSL‏ ار Ul bie GU‏ ,3 1924 
جب اعد - و كذا لو تررجها بعد ذلک - و ان طلقها زجعیا لايسقظاللعاى e‏ 


| اه اللعان مانص الله تعالىى في کتابه e‏ 1925 













1926 و — ف امرآته و هما می اهل اللعان و لم ترفع الأ ر الى القاضي‎ A 








فهي امرانه - و ان رفعت الامر الى القاضي يبدأ القافي بالرجل 
فیعلفه كما ذکر الله تعالیی في کتابه - و رری العحسی رح عن ابي حفیفة 
رحمه الله تعالون انه يشترط لفظة اامواجهة فیقول Gas‏ رمینک هی‌الزنا - و 
ذکرالکرخی رح اذا ذکر Bal‏ المغائبة و اشار كفى - ثم بحلف المراة ٭ 

۷ و Gel‏ نكل عن اللعان #حبسة القافي gia‏ يلتعرى كما النصی صاحبه 1927 
وقال الشافعی رح إذ!امتفعت المرأة بعد لعان الزرج يقام lale‏ حد الزنا » 

۸( وان ابعت المرأة ade‏ زوجها القدف و انکر الزرج فاقاممت à Liu‏ 1928 
على القذف لاعن القاضي بيذهما عفدنا - لان الثابت بالبيذة 
کالثابت e Ule‏ 

1919 اذا التعفا و فرغا می اللعان فرق القافي بينهما و یکوں طلقا - و لها 1929 
النفقة و السکفیں ما دامت فى العدة - و ما لم Gre‏ القاضي بینهما 
ust‏ امرآنه عفدنا e‏ 

۰ و اذا نفى الرجل حبل امرأته و قال هو می الزنا عندنا wJ‏ 1930 
عليه حد و لالعان فى الحال - فان ole‏ بولد لستة اشهر Lis‏ 
لاحتمال ان الولد حدث بعد النفي - و ان جارت به لاقل می ستة 
اهر UES‏ في قول ابي حقيفة رحمه الله تعالى - و ني قول. صاحبيه 
رح لاعن القاضي بیفهما و یلزم الواد امه e‏ 

1931 اسرأة ولدت ولدیں في بطى واحد فاقر الزرج بالول و نفى الثاني‎ ٠۹۴۲ 
یلزمه الولف و ان يلاعفها - و أن نفي الأول ء اقر بالثاني لزماد - و عليه‎ 
على الحي‎ ue القذفے - وان نفاهما ثم مات احدھما قبل اللعان‎ ae 
لزمة ولاعن‎ Laai و هما ولد'٭ - و كذ! لو ولدت ولدين احنهما ميت‎ 
و لاعن القاضی بينهما ثم رلدت‎ MAU مغهما - و ان رلدت رلذا‎ Vs! على‎ 





من الغد رادا آخر لزمه الولدان جمیعا - و اللعاں ماش - فان قال بعد 
ذلىف len‏ ابدای كان صادقا و لا حد عليه * 
۲ رو مادام المتلاعفان على اللعان لیس له ان ینزوجها - فان اكذب اامتلاعي 1932 
نفسه بعد اللعاں كان له ان يتزرجها في #رل ابي in‏ و ”عمد رج » 
۳ و نذا لو صارت المرأة بعد اللعای بصفة لو كانت عليها لا يجري اللعاى 1933 
بینهما بای زنت او ما اشبه ذلك كان له ان يتزرجها ٭ 
۴ و لو صدقت المرآة زوجها قبل اللعان سقط اللعان و لا :جب os!)‏ 1934 
۵ و اذا النعی الزوج ثا مرات و المرأة کذلک ففرق القاضي بیفہما 1935 
چاز تقریقه و يقام الاكثر مقام الكل و يكون تار كاللسفة ٭ 
۷۹ و ان فرق قبل اكثر اللعان بيئهما كانت العرفة باطلة ٭ والله اعلم ٭ 16 
باب joa)‏ 
۷ المعتدات ثلست المطلقة و الموطوءة عن شبہة و المذوفیی le‏ زوجها + 1937 
۸ و الاعتداد قد يكرن بالحیض و قد يكون AL‏ و قد يكرن بوضع الولد 1938 
او باسقاط سقط استبان خلقه او بعض خلقۂ * 
۹ اما المطلقه - رجل تزرج امرأة نکاحا جائزا و طلقها بعد الدخول او 1939 
بعد الخلوۃ الصعیحۃة کان عليها العدة à‏ 
۹۴+۰ و تفسير الخلوة isisa)‏ مرفي کناب c XI‏ * 1940 
ل و ان كانت الخلرة فاسدة فان كان الفساد لامر شرعي مع النمکن مب 1941 
الط خقيقة كصوم الفرض و صلرة انفرض و الاحرام كان عليها العدة - و 
ان کان الفساد لعجزه عن الوطي حقيقة لا يجب عليها العدة - و كذا لو a‏ 
طلقها قبل ااخلوة ٭ 
]959 [ 
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۲ و عدة الطلاق VU‏ تكون بالعیض ر EU‏ نکون بااشپور و ذارة نون 1942 
بوضع العمل ۰ 

۳ فان طقها في حديضها کان (ale‏ الاعنداد بئلسب حیض کرامل ر 7 1943 
:دنسب هذه الحيضة هن العدة كما لا نحنسب می (استبراء ٭ 

۴ و لو کان الفكاج فاسدا ففرق القاضي بیفهما ان کان فرق قبل الدخول ۱944 
لا نجسب العدة - و كذا لو فرق بعد الخلوة - وان فرق بعد الدخول کان 
عليها الاعتداد من وقت الفرقة لا من وقت الوطي - و كذا لو كانت 
الفرقة بغير قضاء ٭ 

1945 o ر لو کانت المطلقة صغيرة او آیسة و هى حرة فعدتھا ثلثة اشپر‎ ٥ 
1946 و خمسين‎ ped و اختلفوا في جد الاياس - قال بعضهم ان كانت بفت‎ ۹۴6۹ 
سنة ولا نحيض 14 آيسة ررمية كانت او غير ررمية و علية الفترین ٭‎ 

۷ رو التي لم تحض قط نمی بمفزلة الصغيرة تعتد بالاشبر ٠‏ 1947 
۸ غان طلمقها زوجھا غرة الشهر تعند AU‏ اشهر بالاهلة - و ان طقلها في خال 1948 
الشهر قال ابو حفيفة رحمه اله تعالیی تعتد ثلنة اشهر بالایام کل شهر epi‏ 
يوما - و قال ساحباه رح نعقد بعد ما مخت بقية الشهر !لذي طلقها في 
شهرين بالاهلة و يعمل الشهر الارل ثلثين یوما بالشهر اللخر - ر جنس 

$35 المسائل كثيرة ۰ 

۹ ]| وان كانت المعند؟ عن الطاق ار الوطي Rei‏ ار المرت حاملا 1949 
uias;‏ برضع العمل سوا كانت حاملا وقت وجوب العد؟ ار حبلت 
das‏ — 

199° فان خرچ مکھا US‏ الولد قالرا ان كان الطلاق رجعيا يفقطع حق 1950 
الرجعة و لا تحل لها ان تنزرج احتياطا ٭ 





à 


1401 ان رادت ,43( فی بطر واحف لیس lyin‏ سنة اشهر ننقض 1951 
WJU iae‏ الثاني e Jt)‏ 

۲ ر ul‏ كانت المعتدة مملوكة امة ار مدبرة او مكاتبة ارام ولد و هی من 1952 
ذرات العيض فعدنها فی الطلاق و الرطي حيضتان - وان كانت می 
درات الاشهر فعدتها شهر chai,‏ شهر - وان كانت Mela‏ فعدتیا 
بوضع العمل ٭ 

۲ و ام Ja) aly‏ اعنةها مولاها او مات aid Lie‏ بثلہی حيض ۰ 1953 
۴ و ان حرمت على مرلاها بسبب لا يجب lale‏ العدة حتى تعنق 1954 
لی يزول فراش (اموليي عفها بالعرمة - حنئ لو ولدت ولدا لسقة yet)‏ من 

رقت الحرمة لا يثبت النست من المولیی ما لم يدع e‏ 
۵٥‏ مانب اشترى متكوحته لا يفسد اافکاج - فان عجز المکانسب بقیا على 1955 
الفكاج - لانهما مار ملكا للمولیی - و ان ادى الکتابة فعتق يفسد الفكاح و لا 
fac‏ عليها - id‏ تحل لزرجها بملک اليمين - ر ان مات المکاتمیں بعد ما 
اشتراها ان مات عاجزا JES‏ الكتابة و يصيران ملوکییی للمولى - فهذا 
رجل مات عن امرأته الامة فيلزمها الاعتداد بشهرين و خمصة ايام د خل 
بها او لم یدخل - وان مات المکاتی عن oU,‏ فسد الفکاح - لانه يعتق 
فى آخر جزد من اجزاء حیرته و يماك رقبة امرأتة - فان لم یکن-دخل 
بپا فلا iae‏ علیها - و لے كان دخل بہا ان کانت ولدت she‏ تعتد کی 
حیض - لانها ام ولد عتقخت بموت السید - و ان لم تک ولدت منه کان 
علیها الاعقداد #حيضتين - لا E‏ فسد بینهما قبل العوت ٭ 
۷۹ وعدة الوفاة على العرة اربعة اشهر ر عشرا - و حكي عن الشیۓ الامام 1956 
del‏ ابي بكر محمد بی الفضل رح انه قال تعتد اربعة اشهر و عشر 





D‏ الایام يدكر بلفظۃ va SICUL‏ فعلیی قولة رزيك عدتها ALL‏ واحدة و 
INT‏ اقرب الى الاحتياط ٭ 


۷ | فان uw‏ المرأة a]‏ فعد تھا yhes‏ و خمسة ایام z‏ 1957 
۸ وان كانت Wola‏ فعدتها بوضع الحمل حرة كانت ارامة e‏ 1958 


9 صبي مات و ail el‏ حامل ظهر حبلها .كانت عدتها بوضع العمل 1959 
Glan‏ - و قال الشافعي رح تعقد بالشهور و دو رواية عن ابي یوسف 
رح - و و حبلت بعد "E‏ تعد بااشهور في قرام © 

۶ و المدوفیی عفها زوچها و قد طلتها Gay‏ ان GE‏ نرث زوجها المطلق 1960 
dal axe‏ الاجلیی - و تفسیر SIS‏ انها تعند اربعة اشهر و عشرا فيها 
نات حیض - حنی لو اعتدت اربعة اشهر و عشرا و لم حض كانت في 
العدة ما لم تحض eh‏ حوض - و لو حاضت اسف حیض قبل تمام 
اربعة اشهر و عشرا لا یفقضی عدنها حت يتم ]824 - و قال ابو یوسف 
رح ينفقضي عدة امرأة الفار بثلست حیض - و سفذکر مسائل .انقرار بعد 
هذا فى فصل على Fan‏ ٭ 

۱ و کذا الرجل اذا طلق احدی إمرأتيه بعیفیا بعد ما دخل بہما رهما 1961 
مك ذوات العيض تم مات و لایعرف المطلفة يجي على کل واحد 
Lyin‏ عدة FUE‏ يستكمل حيض * 

۴ و کذا لو طلق احد ۰۱ GU asl‏ بغير عینہا أي size‏ ثم مات قبل 1962 
Qc Qual‏ على For lepio Sas LS‏ الوقاة یستکمسل فيو ا 
ثل حیض ٭ 

و9 ر las‏ لو JU‏ لامرآتبی له احدنکما طالق GE‏ ٹم بین الطای فی اعد ہیا 1803 





في مرضه ر مات قبل انقضاد العدة كان Gale‏ الاعتداد اریعه اشبر . 
عشریستکمل فيها تلہی حیض ٭ 

1964 می جنس واحد ار من‎ UK تفقضیان بمدة راحدة عندنا‎ Gaal ٣۴ 
جفسیں - صورة اارلین المطلةة اذا حاضت حيضة دم تزرجت بزرج آخر‎ 
حيضنين بعد التفریق کان اہدا‎ cle? و وطٹھا الثاني ففرق بيذهما‎ 
لانقضاء غدة الارل - و لیس لغيرة ان ینزوجها‎ Gags الزرج الثاني ان‎ 
الثاني في‎ fas حنی تعيض للكت حيض من رقت التفریق لقیام‎ 
esas حق غیره - وان كان طلاق الارل رجعیا کان لارل آن‌یرجعها تبل ای‎ 


حیضتیں بعد تفریق الثاني - (gid‏ في Bde‏ 'ذرن ولایطاها حنین تفقضی 
Sue‏ الثانئ - و ان حافت ثلسف حیض می رقت تفریق الثاني تنقضي 
العدتاى جميعا - و صورة الثانية المتونی عذها زوجها اذا وطشت بشبهة 
تنتفي العدتان الارلی باربعة اشهر ر عشر و الثانية eels‏ حی_ض 


فصل فی انتةال العدة 


8 المطلفة الصغيرة اذا اعقدت و بلغت في خال العدة فانها نسنقیل 1965 
العدة بئلسی حیض ميتوتة كانت ار رجعية e‏ 
۷ ر کذا الايسة اذا اعتدت بیعض الشهور ثم حاضت ار حبات تستنبل 1966 
" العدة في العیض بثلی حیض ر فى الحبل برقع ا حمل e‏ 
۷ و لو اعقدت المطلقة بعيضة ار خيضتين ثم ارنفع حیضها لا تخر ج من 1907 
العدة ما لم تياس - فاذ! ایست استقبات العدة بالاشهر ٭ 





7 لو اعقدت الايسة بالاشهر ففرغت می العدة و تزرجت بزر ج آخر ثم 1968 
حاشت لو رادت فعلى القول الدي للایاس حد مقدر و ما تری من 
الدم لا یکوں حيضا لا يفسد نكاحها مع الثاني - و علی القول الذي لیس 
لایاس حد مقدر وما تری الایسة من الدم یکوں حيضا يفسد 
نكادها مع الثاني e‏ 

1949 رجل طلق ain tie‏ الامة ثم عنقت فى العدة فان كان الطلاق Laaj‏ 1969 
تستكمل عدة الحرائر عغدنا - لانه ازداد حالها حال بقاء الغا فازداد (اعدة 
وفى الطلاق البائیی لا یرداں عدتها بالعتق - و عفد الشافعي راح LI‏ 
عدتها فى الوجهينى e‏ 

۷۰ و ان مات زرج الامة و عتقت في عدة الوفاة فعدتها شهران و خمسة 1970 
ايام لا تتغير ILS‏ تتغير بالعتق فى الطلاق البائى e‏ 

1971 ينقاب‎ Usa والحرة المطلقة اذا مات زوجها فی العدة ان كان الطلاق‎ 19V1 
عدتها عدة الوفاة - و ان كانت مبتوتة فان كانت لا ترث زوجها لا یقلب‎ 
٠ الوفاة - وان كانت ترث تجمع ہیں الاشبر ر الحيض‎ Sae عدتها‎ 

۴ المقوفی عفها زوجها اذا ولدت اکثر می سفتیں می رقت الموت بعکم 1979 
بانقصاء عدتها قبل الولادة بسقة اشهر و زيادة فیجعل کانہا تزرجت بزرج 
آخر بعد انقضاء العدة وحبلت می الثاني ٭ 

۳ ام ولك مات مولاھا و هي في نکام Ja)‏ لایلرمها Fae‏ موت المولى- فان 1973 
طلقها زوجها بعد موت المولى كان عليها عدة العرائر ٭ 

ع0 و ان اعققها و هي فى العدة عن طاق رجعي pa‏ عدتها - وان كان 1974 
الظلاق بائفا pail)‏ = 


۵ فان انقدت عدة طلاقها ثم مات المولیی كان عليبا عدة موت المرلیی 1970 





تلمك حیض - و قال الشافنعي رحج حيضة واحدة - و أن كانمت pms)‏ 
فثلئة اشهر - و ان كانت حاملا فبوضع الحمل © 

۹ ولو قبلت اين مولاها فكذلىك اذا مات الموالئك ٭ 1976 

۷۱ و ان مات زوج ام ولك وصولاها و بين موتھما اقل من شھریں و خمسة 1977 
ایام ولا يعلم Gall‏ مات ارلا اعتدت اربعة اشهر و عشرا - و ان كان بین 
مونهما شھراں و خمسة ايام او اكثر اعتدت اربعة اشهر و عشرا we,‏ 

- وان لم یعرف مابين موتها يجمع بين عدة الوفاة و ثلست حيض. 
في قول ابي يوسف و محمد رح - و قال ابو حفيفة رح تعتد اربعة 
اشهر و عشرا و لا یشترط فيها الحيض ۔ ۔و ان کان الطلاق رجعیا ثم مات 
المولى فکذلک ولا ترث هذه المرأة من زوجها e‏ 

۸ وقد يجب على المرأة اربع عدد - صورتها الامة الصغيرة طلقها زرجها 1978 
چچووو وو وس e‏ 
عدتھا الى حيضتين - فان اعنقها المولیی فی العدة تصير عدتها ثلمكف 
حيض - فان مات زوجها المطلق فى العدة ینقامب عدتها اربعة 
اشهر و عشرا ٭ 

۹ الكتابية اذا كانت تحت مسلم فعدتها عدة !لءسلمة في الطلاق والوفاة 1979 
الحرة كالحرة و الامة كالامة - و ان کانمت تحت ذمي فلا عدة عليها فى 
الموت و الفراق us‏ قول ابي حنيفة رحمه الله تعاائى JI‏ ان تکون حامل 
فنعفع من udio gy!‏ تضع <ملها - و قال ابو يوسف و *حمد رح 
عليها العدة ٭ 

۴ المهاجرة لاعدة علیها s‏ 1980 

۱9۸۱ رجل اقرانه طلق امرآنه die‏ خمس سفين ار کذبته فيي ااسناد او 1981 





قالت لا ادري كان علیها العدة مى وقت الاقرار - و لها الففقة و السکنیی 
ر ان صدقنه في الاسناد So‏ في الاصل ان Gale‏ العدة مى رقت الطلق 

و في الفتویی uh‏ العدة من وقت الاقرار و لا يظهر اثر تصديقها الا فی 

ابطال الففقة © 

۲ الحرة المطلقة اذا اقرت بانقضاء العدة بالحيض لا تصدق في اقل من 1982 
شهريى هو jx]‏ ۰ 

۳ | المرأة اذا بلغها طلاق زوجها الغائشب او صونه يعتير عدنها می رقت 1983 
الموت و الطلاق عندنا لا مى رقت الخبر * 

۴ رجل قال لمرآته المدخولة كلما حضت و طهرت فانت طااق فعاضت 1984 
vuU‏ حیض كاذت !لعدة عنیبا مى رقت الطالق الارل © 

۵ امرأة الغائب اذا اخبرها رجل بموئه و اخبرھا yia‏ بحیونه فان کان 1985 
الذي اخبرها بموته شهد انه عاين موته ار lin‏ و كان Jac‏ وسعها ان 
تعند و تزوج - هذ! اذا لم یورخا - فان ارخا و ناريج dy?‏ الحيوة مناخر 
فشهادتهما ارلیی ٭ 

۹ رجل تزرج امرأة و دخل بها ثم قال کشت حافت ان تزرجت 1986 
ply ra a‏ اعلم UE.‏ توب _يقع. الطاق بهراره po‏ 
ان صدقته المراة کان لها نصف المهر بالطلاق قبل الدخول و هر 
المثل alU‏ خول - و علیها العدة laps‏ الوطهی - و لا نفقة لیا لانها قد صدقته 
ني وقوع الطلاق قبل الدخول - و أن کدبته المرأة فى الیمیی نها 
مهر واحف - و لها الفعقة و السعفیی - لانها تزعم ان الطلاق رقع Lae‏ 
باترارہ بعد الدخول ٠‏ 

۷ رجل طلق امرآته لٹا فلما اعتدت حيضتين جامعها مكرهة ان جامعہا 1987 





و قو يذكر طلاقہا یلزمہا عل x‏ مسدقدلۃ yee‏ أن کان هرا بالطلاق 3 Gael»‏ 
Sony ade‏ الزنا لا axes‏ العل5 e‏ 
۵ و كنذا الرجل اذا طلق امرأته بائنا او ثلثا ثم اقام معھا Ule‏ ان اقام 1988 





و هو y‏ الطلاق لا یفتضی عدتھا - و ان اقام و هو مقر BIL‏ لاق 


ننتضي ls‏ ٭ 

۹ رزجل طلق امرأته GU‏ و كتم عن الذاس فلما حاضت حيضتين (gb,‏ 1989 
فعبلت ثم اقر With,‏ كان لها ARA!‏ حتیی تضع حمابا * 

۶ رجل طلق امرأة ساعته رجلا و دخل بها (اثانی ٹم 1990 
فرق Lyin‏ كان عليبا الاعنداه بتاع Case‏ مفهما - و نفقتہا و سکناها 
على اارل - بخلاف المفكوحة اذا تزرجت رجلا و دخل بها الثاني دم 
فرق بیٹہنا لا يجب على الزرج الارل نفقتہا مادامت فى العدة - لاذ 
دين زوجت نفسها و رجب علیہا العدة من الثاني Sle‏ ناشزة فلا 
Gat‏ النفقة - اما ال.جتونة لم تمفع ذفسها cop‏ فى العدة - لان) 
كانت Rye‏ قبل النزوج ٭ 

۹۱ رجل تررج امرأة LK‏ فاسدا و دخل بها و فرق Lyin‏ کان عایہا العدة 1991 
بثلہی حیض من رقت العرقة © 

۴ مغيرة بلغت فرأت یوما دما ثم انقطع حنیی مضت سفة ثم طلقہا 1992 
زوجہا كان Gale‏ الاعتداد بثلثة (شهر - لان الدم اذا لم يستمر RUF‏ ايام لایکوں 
حيتما فیقوت م ذرات !)47 * 

dey ۴‏ طلق امراته ثم صالعته من نفة--2 العدة ade‏ شيرى ان كانت 1993 
سی بالشہر جاز الصلع - لان زمان Saa!‏ معلوم - وان كانت عدتها 
بالعيض لايجوز - لان المدة غير معلومة - و لايمكن ان 2چعل الصلم ابراء: عن 

] i 





الدعض - "m.‏ الابراء عن الففقة دعل الظلاق ) a;‏ کم A)‏ حال 2 الفكاح 5 


c e 
1994 عن اجر رضاع الولد بعد البيفونة على شیہی جاز الصام ٭‎ aisle و لو‎ ۴ 


8 ر ان صالعته می السكني على دراهم لایجوز ٭ و الله اعلم ٭ 1995 


فصل فیما ayst‏ على المعتدة 


4 الحرة المسلمة في عدة ظلاق ار فرقة سوى الموت لانخر ج ليلا ر لانهارا 1996 
الا لضرورة من خرف انہدام ار حرق ار ضياع مال » 

۷ و المذوفیی عفها زوجها تخر ج باخهار iala‏ الى النفقة ٭ 1997 
۸ ول تبیت الا في بیت زوجها - وع “حمد رح ان لها ار نبیت 1998 
في غير بيت زوجها اقل من نصف الليل - و المعتبر في ذلك المکان 

الذي تسكن فيه قبل الفرقة © 
۹ اما المتوفیی عفها زوجها انكان یکفیہا نصيبها ی بيت الزرج بالميراث 1999 
تسکں في نصيبها - فانكانى فى الورثة من ایکون محرصا ان امكنها أن 
تسٹر او تاخد بيفهما و ہیں الورنه حجابا نسکیی في ذلكب - و انکان 
لايكفيها كان لها ان تخر ج لهذ: الضرررة - وكذ! اذا خافت على متاعها 
في ذلك البيت - يُم لاتخرج بعد ذلك عن المکاری الذي انتقلت اليه ٭ 
۲۰۰۰ و لوطلق Sal‏ و هي معه فى الخيمة و الزرج ينتقل می عوضع الى 2000 
موضع AUI‏ و الماء QE‏ لايد خل عليه ضرر بين في نفسه ار في ماله 
یترکها في ذلك الموضع ر ليس له ان ینتقل بها ولا لها ان تفتقل من 
ذلک الموضع - و انكان یدخل عليه ضرر بين في نفسه ارماله لو تركها 
في ذلك الموضع كان له ا ينتقل بها بعکم لضرررة » 
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۱ المعندة اذا كانت فی منزل لیس معہا احد ر هي لااخاف من 2001 
اللصوص رلا من الجيران و لكنها تفزع می امر المیت أن لم یکی 
الغرف شدیدا لیس لہا ان A‏ من ذلك الموضع - لان قليل الخوف 
بكرن بمفزلة الرحشة - وانكان الخوف شدیدا كان لها ان تفتقل - لانها 
لولم تنتقل بخاف عليها منى ذهاب العقل و ty‏ ٭ 

Dual ۴‏ اختلعت می زوجها على نفقة عدتها و احناجت الى الخروج 2002 
أجل الففقة تکلموا فيه - قال بعضهم لها ای تخرج بمفزلة المتوفوں 
عفها زوجها - و قال بعضهم لیس لها ذلک و هو المختار - لانها ابطات 
حقہا ue‏ اخنيار فلم یکی SUS‏ نها عذرا ٭ 

Faia) ۴‏ لانسافر لحي ولا لغیرہ ولا يسافر بها زوجہا عفدنا - و قال زفر 2003 
رح فى الطلق الرجعی له ان یسافر يها » 

۴ و وان سافر بها و هو - الرجعة لايصير مراجعا - و yl‏ سافر بها و aei‏ 2004 
على الرجعة جار له ان يسافر بها ٭ 

و أن سافر قبل الطلاق ثم ابانها او مات عنها ان كان الى مذزلہا اقل 2005 
من مدة السفر عادت اليه - و ان كاى الك مفزلہا مدة سفر و الى مقصدها 
اتل من مسيرة سفر مضت في سفرها - و انكان الى كل راحد مفہما 
مدة سفر و كان ذلک فى المفازة سارت الى ادنى البقاع الامنة الپہا 
ر أن کانت في مأمن تربصت فيه عند ابيحنيفة رحمه الله ذعالیی - و قال 
صاحباہ رح اذا وجدت محرما خرجت معه الي ایپما شاءت - و انكان 
الطلق رجعيا لم تفارق زرجها علوي كل حال ٭ 

۷ وللمعقدة الخروج الى صح الدار - فان كانت الدار مشتملة علیی بیوت 2006 
ر في كل بيت اهل لاتخر ج الى ?= الدار ٭ 





۷ و ان كانت في بيك بالکراه کان الکراء على الزوج - فانكان الزرج WE‏ 2007 
وطلب منہا Le‏ الدار الاجرة ادت وسکفت - فان لمنجد الاجرة کان 
لها ان تنتقل - و کذا لو اخرچها اهل الدار » 

۸( و ان كانث المعقدة صغیرۃ کان لها ان تخر ج الا اذا کان 
فلا تخرج الا باذن الزوج © 

۹ و الكتابية بمغزلة الصغيرة في ذلك e‏ 2009 


۰ و ان كانت اامعقدة مملوكة قذة او سكانبة او ام ولك كان لها ان تخرج 2010 


الطلاق رجعيا 2008 


اذا لم يبودها المولى بیقسا - فان بوأها المولین Cie‏ لال رج ال اذا 
اخرجہا المولیی ٭ 
۱ و جتفب المعتدة کل زيئة نحو ا ءعلل و الحذاء و الخضاب ر الدھی 2011 

3 الاعلي و النطیب و لیس المطیب و الەصبوغ بالزعفرانى و العصفر 

الا اذا كان غسي؟ لایفقض - و لیس الخز و القصب - و عن ابی‌یوسف رج 

انه لا باس بلبس ااخز و القصب - فان کانست المعندة عن طلاق رجعي 
لاحداں tale‏ - هذا اذا اتتعلی للزينة - فان (كنحات ل لازيفة کان لہا 
لک - و كذ! اذا ليست العرير و ادهنت لاجل الوجع لا للزينة * 

۲۴ و ان امقشطت قالوا لن امتشطت بالطرف الذي اسفانه منفرجة 2012 
لا باس به - و Uil‏ یکره الا متشاط بااطرف الاخر لان ذالك يكون للزينة * 
۳ وگذا لو لم يكن لها الا ثوب dal,‏ كان لها إن تلبس , ان كان مصبرتًا ٭ 2013 
۴ و لو as} T‏ ثم ملکها بعد الد خول وقد ولدت مذة فسد النكاج Lyin‏ 2014 
و لاحداد عليها - و ان اراد ان یزرجہا غيرة ایجوز حنی حیض حيضنين 
فان اعتقہا کان lale‏ عدتان عدة فساك الفكاح و فيها الجداں و عدة العنق 
ولاحداد فيها - as‏ في حیضتین دون الذالثة - و لو اعنقها بعد ما حاضت 





» حدضی ولا حداد فنها‎ ely aid بعل وسال النکاح كان عليها ان‎ adis. 
2015 tale تخر ج رلاحداد علیپا - كما لا دمب‎ Jala!) الفکاح‎ of المعذددة‎ , ۷ 
» duy! Tue 


؟!*) aaa,‏ على الكتابية ٠‏ والله اعلم ٭ 2016 





فصل .* المعند؟ انی Dy‏ 
۱ رجل طلق امرأنه رجعیا ثم مات و هي فى JI‏ د؟ ترث كان الطلاق 2017 
فى Ae‏ ار فى المرض - و كذا لو ماتت المرأة فى العفة ررئها الزرج © 


۸ ر yl‏ ابانها فی الصےۃ ثم مرض و مات و هي فى العدة لم ترث - و ای 2018 


ابانها فى المرفص ان ابانہا بسوالها لاثرث ایضا - و ان WU‏ بغیر سوالها ثم 
مات رهي فى العد؟ ورننه عذدنا - و ان مات بعد اذقضاء العد؟ لم ترث - و 
تال مالک و ابن ابي ليلوي رح لها المیراث ٠‏ 

۷ ر اامل فيك ای احد الزرجين اذا باشر الفرقة بعد ما تعلق حق الآخر 2019 
alle‏ وره الأخر - و انما يتعلق ااعق اذا صار بحال کان الغالسب مى حاله 
الاک بمرض او غيرة لا باصل المرض - لان الادمی لا يسلم عن اامرض 

| و ليس كل مرض يفضي الى الیلاک ه 

۰ و ابد u^‏ حد JG - bile‏ ان كان المريض رجلا اضناه المرض 2020 
مار — فراش و جز عن القيام بالمصااع الخارجة و يزداد کل يوم 
مرف یتعاق حق الاخ, .ماله - لان الغالب می حاله الهلا - 136 طلق 
امرانه في هذه العالة يكون فارا - و لن كانت المرأة مريضة قال بعضهم 
ان كانت لاتقدر ان تصلي قائمة و لا تذهب الى w^ cot‏ غير 
“ين كانت صاحبة فراش - يعتبر في جانبها العجز عن المصالم الداخلة 





و اي جانب الرجل العچز عن المصالے الخارجة - اما الذي يذهب 
و “جيك في Sethe‏ و يحم کل يوم فهر كالصحيم - و المقعد و المقلرج 
الدی S359‏ مرضه کل یوم فهو gir‏ - وگُذا صاحب |لجرح 
و الوجع الذي لم جعله صاحب فراش فهو pr^‏ . 
۱ و ان طاق صاحمب الفراش امرأته ثم ققتل ار مات بسبب آخر في 2021 
ذلك المرض فهو فار » 
Porr‏ الذي يكون موازیا للعدر في صف القنال اذا طاق امرأنه لایکوی فارا 2022 
وان خرج للبراز و طلق يكون فارا - و عن ابی حفيفة زحمه الله تعالی فى 
الخوادر انه لایکوں فارا » 
۳ ر امعبوس بقصاص ار رجم اذا طلق لايكون فارا - و إن اخر Jii e‏ 2028 
فطلق یکوں فارا e‏ 
۴ و راکب الجر انا انکسرت ااسفينة و بتي على لوح فطاق يكون فارا 2024 
و ان طلق بعد اضطراب السفيغة قبل الائکسار لايكون ذارا e‏ 
du is‏ و لو كان صا هسب فراش و طلق ثم صے ثم مرض و مات فى foal‏ 2025 
لایکوں فارا e‏ 
۹ و لو QU‏ المریض لامرائه كارك طلقنگ ثلنا في صعني فكذبئه المرأة 2026 
ثم مات و هي في العدة ورت المرأة ه 
۷ راو طلق المريض امرأته بعد الدخول طاتا بائنا ثم قال لها آذا نزیجنک 4017 
نانت طالق ثاثا ثم نزرجها فى العدة طلقت UU‏ - فان مات و هي فى 
العدة فهذا موت في عدة مستقبله في قرل ابدحنيفة و ابي يرسف m)‏ 
الله تعالی‌نیبطل حكم ذلك الفرار بالفزرج - و ان وقع الطلق بعد ذلك ال 
ان التزرج حصل بفعلها فلا يعون فارا - و على قول محمد رح عليها انعام _ 








العد؟ -ahl‏ فان a‏ کان الطلاۃ G‏ اارل فیا »رض ورست - و ان کان الطلاق Jp‏ 
نی ise)‏ لم y‏ ۰ 

۷ اذا ارتد الرجل ر العيان بالله فقتل ار أعدى بدار اأعرب ار مات ذي 2028 
داز السلام على الردة ax,‏ اهرأته - و ای ارتدت المرأة ثم مانت او 
لعفت بدار العرب انكانت الردة فى الصعة لایرٹھا زوجها - ر ان كانم 
فى المرض وزئها زوجها Glas]‏ - وان ارتدامعا ثم اسلم احدھما ثم 
مات احدهما ان مات المسلم مفہما لاله 7 - و ان عبات al]‏ انكان 


الذي مات مرتدا هو الزرج ayy‏ المسلمة - و إن کاذت الهرند؟ قد مانت 


ہے .ےش | | | | | | ین تاور پر اد میں نان 


فان كانت ردتها فی المرض ls‏ الزرج المسلم - و ان كانت فى الصحة 
x1 |‏ 
rend‏ اذا طارعت المرأة ابن زوجھا ر هي العدة 2029 
00 ^ ورٹھا الزرج a las)‏ 

2030 و مات فقالت کان الطلاق نی المرض و قالت‎ UU طلقها زوجها‎ fl rer 
نت الورثة کان الطلاق فى الصحة کان القول قول المرأة ٭‎ 

2031 المرأة امة قد اعققت و مات زوجھا فادعت المراة العفق‎ "2" m 
بعد موته کان القول :ول‎ QE انه‎ ESI الزوج و ادعت‎ mew 7 
QiE زوجها‎ ipa ان - فان قال مولى الامة كنت اعتقتها في‎ ۰. 5e 
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2034 فاعتقها‎ GE و لو قال المريض لامرأته الامة اذا اعنقت فانت طالق‎ ۳٣۷۶۴ 
مولاها ثم مات الزرج و هي فى العدة کان لها المیراث ٭‎ 

۲۵ و لو قال لامرأته الامة انت طالق Ul‏ غدا و قال لها مواها انت 2035 
حمرة غدا ار بدأ المولیي ثم الزوج فجاء غد يقع الطلاق و العفاق 
ولا ترث المرأة » 

۹ و لو قال المولیی امنه انمت حرة غدا و قال زرجها انت GU Ub‏ 2036 
ی سو الور بسع Pt go‏ ر7 2> 

2097 رجل اعقق امته و هي نحت زرج ثم طلقها الزرج ثاثا في مرضه ر هو‎ rory 
* يعلم بعتقپا لوا یکوں فارا‎ 

۸ اذا قال المسلم المريض لمرآته الکقابیة اذا اسلست فانت طالق GL‏ 2088 
فاسلمسى ثم مات الزرج کان هارا ٭ 

۹ امرأة ادعت على زوجہا المريض انه طلقها ثاثا dae?‏ ر حلفہ القامي 9009 
فحلف ثم صدقته المرأة و مات ا رجعت الى تصديقه قبل المرت 
كان لها الميراث - و w‏ رجعت ]47 تصديقه بعد مرته يصع تصديقها ٭ 

۰۰ مريض قال 7سراتیں له اي دخلنما الدار Li‏ طالقان Ulis WE‏ 2040 
الدار معا ثم مات ر هما فی العدة U^,‏ - و إن دخلت احدہما قبل 
ااخروی ورت الأول درن الذانية ٭ 

۱ رجل قال امراته في صحته اذا دت انا ر فلاس فانت طالق ثاثا 2041 
فمرض نشاء الزرج و الاجنبي الظلاق معا او شاء الزرج ثم الاجنبي 
ثم مات الزرج 3 نرت - فان شاء ااجفبي لوا ثم الزرج ورت ٭ 

۲ و اذا وقعت الفرقة gh‏ الزرجیر في مرض المرأة بفعلها ثم مانت 1043 
فى العدة ان كانت الفرقة طلاتا کالفرقة الواقعة باختیارھا بصیب — 





ر العفة و اللعان في قول ابي حفيفة رحمه الله تعالوى لا يرنها الزرج - و 
لی لم تک طلاقا كالفرقة الراقعة بخيار البلوخ من الصغيرة و خيار العنق 
و ردة المرأة By,‏ الزرج * 

۲ رجل قال امرآنه اذا مرضت فانت طالق GU‏ فمرض و مات في ذلک 2043 
المرض ر هي فى العدة a,‏ المرأة - و قال ابو القاسم الصفار رح لا ترث 
ر الصحیم هو اا.ل ٠‏ 

۴ امرأة قالت لزرجها المریض طلقني فطلقها GU‏ ثم مات ر هي فى 2044 
العدة کار لها المیراث - لانه صار مبتدعا فلا یبطل حقها عن المیراث كما لو 
تالت طلقني تطليقة رجعية PLU‏ ٭ 

۹۰ المسلول اذا طاق امرأثه as,‏ طال ذلك رلم یضفه كان بمفرلة e‏ ۰ 2045 
۹ ر اما المقعد و المفلوج قال فى الكةاب ان لم يكن ذلك قدیما فهر 2046 
بمفزلة المريض فيكون فارا - و ان كان قديما فهو بمفزلة الصحيم - لان هذة 
ile‏ مزسفة و لیست بقاتلة - و تكلم المشائی فيه - قال محمد بی سامة ر ج 
uu‏ يرجن بررّة بالتداري فهو بمنزلة المريض - و أن کان ل يرجي فهو 
بمنزلة الصعيم - و قال ابو جعف, الهندراني, ان کان يزداد کل یرم فهو 
مريض - و أن كان يزداد مرة ويفقص اخری ينظر ان مات بعد ذلک 
بسفة قو بمنزلة الصعیم - ر ان مات قبل سفة فهو بمفزلة امریض - و 
زوین ابو نصر العراقي رح عن اصعابنا رح انه يفظر ان of‏ يصلي قاعدا 

فهو بعفزلة المريض - ر ان كان يصلي مضظجعا فهو بمفزلة eil‏ ٭ 
۷ ر تعلمرا ايضا فى الرجل اذا عجز عى القيام بمصالم خارج البیت 2047 
ر هو يقدر على القیام بمصالم داخل البيت قال مشائم gle‏ رح اذا 
قدر على القيام بعرائجة سراء کان فى البيت او خار ج البيت فهو 
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۲۴ 
بمنزلة الصعیم - و قال مشانخفا رح اذا عجز عن مصالم خار ج البيت 
یعنیر مریضا و قد USS‏ * 

۲۰۴۸ مريض طلق امرأته ثم مات بعد زمان و — لم ننقض عدني کان 2048 
القول قولها مع اليمين - فان نکلت لا ترت - ر ان حافت ورذت ٠‏ و لو انها 
لم تقل شيئًا حقیں تزوجت قبل موت المريض بعد زمان ننقضي «B‏ 
العدة ثم قالت لم تفقض عدتي لا يقبل قولها - ر او انها لم تتزرج لکنها 
قالت بعد الطلاق ائست ثم مات زوجہا بعد ما مصت BE‏ اشهر من 
رقت اقرارها لا میراث لہا - و ان تزوجت بزرج آخر و ولدت من الزرج 
الثاني كن لها اامیراث من الزوج الاول و یفسد اننكاح الثاني - ولو انها 
لم aD‏ بعد النزرج و QAO‏ الت حضت egi ur‏ الثانی ۱ y‏ يصدقها 
ولا یفسد الفکاح الثاني و تصیر كالمعندة اذا اقرت بانقضاء العدة 
ثم تزوجت ثم انكرت انقضاء العده لايصم انكارها + و الله اعلم ٠‏ 


فصل فی 1 


a ۴۰۹‏ وت بعد موت زوجها ما بيفها و بين سفتیی ان صدقنها الوثة 049 
فى الولادة يتوت فسب الولد مى الميت فى حق می صدقها - ر هل 
es‏ کی بجی غيرهم - اى كان یتم نصاب_ الشپاد؟ بهم Sth‏ 
Bins‏ فيي انبات الفسب فى حق غيرهم اختلعو 
فيه - قال بعضهم لا یشترط - و قال بعضہم يشترط US‏ يشترط نصاب الشهادة 
و أن حجدت ااوزثة الولادة لایثیت الولادة و لا الفسے الا بشهادة رجلیں 
او رجل و امرآنیس في قول ابي حنيفة رحمه الله تعالیی - و قال صاحيا 





۰ ر كذا المبقوتة و المطلقة Gib‏ رجعیا اذا اد عت ,$33 عفد ابي حنيفة 2050 
dam)‏ الله تعالىى ایتیت الولادة Soles‏ القابله الا اد! کان | Jax‏ ظاھرا 
ار كان الزرج اقر بالحبل ٭ 

۶۱ واجمعوا ade‏ ان المفکوحة اذا قالت ولدت منک و انکر الزرج 2051 
یثبت الولادة بشهادة القابلة و يلاع بیفہما - فاذ! امتنع اللعان لمعزى 

۲ هذا اذا لم تقر المرأة بانقضاء $a]‏ - فان اقرت بانقضاء العدة 2052 
بعد زماں las aii,‏ العد؟ تم cu,‏ لسدة 9 من وقت الاقرار 
لایئیت c»! v^ damad‏ - وان ولدت لاقل من الكت ينبت — 
ر يبطل اقرارها ٭ 

۳ الائسة SUI‏ تعتد بالاشهر اذا coal,‏ یثبت نسب ولدها فی الطلاق 2053 
a!‏ سفتیں اقرت بانقضاء العدة ار لم تقر ٭ 
عدنها بعد ثلثة اشهر ثم ولدت لاقل می سنة اشهر يثبت نسب ولدها 
مفه - و ان ولدت لاكثر مس سنة اشهر لا ثبت النسب ۔ و ااطلاق الرجعى 
كان USG T‏ يتيمت !لئس ای c^ NI‏ رت الطلاق - و ol‏ 
کان رجعیا Ca‏ النسب ای سدع و wis‏ شهرا ۳۳ y!‏ لم ندع ااعبل 
ولم تقر بانقضاء Fax‏ قال ابو حذيفة ر ”عمد رحمهما الله تعالیر 
هذا وما لو اقردت بانقضاء العدة بتلثة اشهر سواء - و قال ابو يوسدف رح 
هدا ر ما لو ادعت الحبل سواء ٭ 2 


2000 في ااعد ة و وادت بعد‎ yal المعندة ع طلاق بائی اذا تزوجت بزرج‎ ٥ 





ذلک ان ولدت لاقل من سفتينى من رقت طاق الارل و الاقل مى سنة 
اشهر می رقت e‏ الثاني فالولد لارل - و ان رلدت لاکڈر می سفتیی 
من وقت طق الول لا یلزم الول - ثم يفظر ان رلدت لحنة اشھر می رقت 
el‏ الثاني فالولد للثاني و الا فلا ه 

2056 اربعة اشهر و‎ die رجل تزرج امرأة فجاءت بولد فقال الزرج تزرجتک‎ ۹٦ 
۰ قالت منذ سقة اشهر کان القول قولها و هو ابن الزرج‎ 

۷ رجل تزوج امة نطلقها ثم اشتراها lp cote‏ قل سى tie‏ لشهر 3087 
صی وقت الشراء يلزمه - و أن جاءت به لسقة اشهر می وقت الشواه 
لا یلزمه - هذ! اذا كان الطلاق واحدا - فان طلقہا تفتهى یثبت افصب 


الى سغتين من وقت الطالق ٭ والله اعلم بالصواب ٭ 


ry 


